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CASES 


RBLATINO  TO 


TITHES- 


M.    16  Geo.  III.    A.D.177^.    Scac 

Bedford  y.  SambdL    [MS*! 

In  this  case  atrial  at  law  was  ordered  on  the  following  ntoduses.        Bjukotm 
First,  **  Whether  the  parson  is  to  have  th^  t^tb  lamb  that  shall  2fa*^|!^ 
be  &Uen  within  the  parish,  to  be  tithed  by  the  parson  and  parishi<iner  tiim  of  Ami 
on  St.  Marias  Day^  in  manner  following,  viz.  the  parishioner  or  a^       ^' 


owner  to  take  two,  then  the  parson  to  take  one,  then  the  parishioner  {^^ 
or  owner  seven,  to  make  up  the  number  ten;  then  the  parishioner  SLMare^ 
to  take  two  again  as  be  did  at  first,  and  proceed  in  the  like  manifer  ^»  tbougb 
throughout  the  whole;  and  if  there  remain  any  odd  number,  the  juanamJ 
parishioner  or  owner  to  pay  S^  for  every  such  lamb  immediately,  '^}^^ 
or  at  Michadmas^  the  usual  dme/'  jury  to  da- 

Secondly, «« Whether  wool  is  to  be  tithed  at  shearing  time  m  the  «^  "*- 
same  manner  as  lambs;  and  if  there  be  any  odd  fleeces  remammg,  s  Wood's 
the  parishioner  is  to  pay  id.  for  each  immediately^  or  at  MuAael^  ^^^*°^'  ^^^* 
mas,  the  usual  time  of  accounting*'* 

Thirdly,  <<  Whether,  for  every  milch  cow,  there  is  to  be  paid  to 
the  parson  \d.^ 

Fourthly,  <<  Whether,  for  all  apples  made  into  cider,  there  is  due 
and  payable  to  the  parson  for  every  hogshead  of  dder  so  made,  2d. 
at  Midiaelma$r  The  issues  to  be  tried  by  a  special  jury,  and  the 
judge  to  indorse,  S^. 

The  said  issues  was  therefore  tried  by  a  special  jury,  who  found 
the  same  payable  accordingly,  in  lieu  of  the  tithes  of  lambs,  wool, 
milk,  and  cider;  but  on  the  19th  day  oijune  1776,  a  new  trial  was 
granted,  on  payment  of  the  costs,  to  try  the  two  moduses  with  respect 
to  lambs  and  wool;  and  the  defendants  thereupon  submitted  to 
abandon  the  proof  of  the  said  two  moduses  respecting  the  manner  of  [  1059  ] 
tithing  lambs  and  wool,  and  declined  proceeding  to  a  new  trial. 
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1775.         Upoa  the  motion  for  the  new  trials  the  court  deUvered  them- 
j^gjfy^     selves  to  the  following  eflkct: 

T.  Lord  C*  B.  Smfthe.  —  There  is  no  objection  to  the  modus  for  die 

^''*^^'  cow,  nor  for  cider.  The  question  is  as  to  the  modus  for  lamb  and 
for  wool.  Wbererer  the  payment  approaches  near  the  value,  it  is 
a  fact  to  shew,  that  it  cannot  be  an  ancient  modus.  The  value  of 
25. 6dL  for  a  lamb  may  come  nearer  to  the  value  in  some  counties 
Supm  70S.  than  in  others.  In  the  case  of  Giffbrd  v.  Webb  the  court  had  offered 
an  issue,  which  the  party  did  not  proceed  upon ;  and  the  House  of 
Lords  would  not  therefore  reverse  the  order  for  the  issue.  The  lamb 
and  wool  is  so  near  to  the  real  value,  that  I  think  the  issues  ought 
to  be  tried  again.  As  to  the  day  of  payment,  St.  MarVs  Dajfy  it 
cannot  be  a  reasonable  time ;  for  they  cannot  all  live  at  that  time 
without  the  dam.  As  to  the  objection  to  the  evidence  of  the  re- 
ceipts, I  think  it  good  evidence.  It  is  not  proof  by  similitude  of 
hand-writing.  It  was  produced  as  an  old  paper  coming  from  its 
proper  place  and  without  suspicion. 

Eyre'R* — I  think  the  receipts  were  properly  admitted.  Such 
evidence  is  from  necessity  admissible.  T|)e  receipt  in  its  nature 
purports  to  be  proper  evidence,  and  it  cannot  be  better  esta- 
blished. 

As  to  tithing  lambs  on  St.  MarVs  Day^  I  do  not  think  the  usage 
only  is  necessary  to  establish  a  custom;  but  the  reasonableness  is 
likewise  material.  If  it  is  impracticable,  that  ought  to  decide 
against  the  usage.  .  If  the  lambs  are  of  no  value,  or  not  of  proper 
value  Gfi  St  MarVs  Day^  the  custom  is  unreasonable.  It  is  proved, 
that  lambs  &1I  from  Christmas  to  near  Midsummer^  and  cannot  live 
before  ten  weeks  old.  Such  a  custom  may  not  be  bad  upon  the 
face  of  it,  because  the  parson  has  a  benefit;  but  still  it  ought  to  go 
to  a  jury;  and  if  facts  are  proved  to  them,  .which  shew  that  in  the 
country,  where  the  question  arises,  it  is  unreasonable,  they^  ought  lo 
find  against  it. 

As  to  the  rankness  of  the  modus  fi)r  lambs  and  wool,  such  an  ob- 
.  jection  used  to  be  considered  as  a  legal  objection,  but  it  is  really  a 
question  of  feet-  The  case  of  Giffard  v.  Webb  decided  only,  that 
such  a  modus  was  ^ot  bad  upon  the  face  of  it,  but  that  it  ought  to 
be  left  to  a  jury.  And  in  the  present  case,  the  jury  ought  to  have 
given  the  objection  to  rankness  its  proper  force  (a). 
f  1060  ]  Hotham  B.  — -The  reasonableness  of  the  time  of  tithing  Iambs  is 
a  &ct  to  go  to  a  jury ;  but  I  think,  from  the  evidence  it  appeared 
to  be  unreasonable.  And  I  think  the  payment  for  lamb  and  wool 
is  so  great,  that  it  could  not  have  been  an  ancient  payment,  and  I 


(«)  See  Wiiod  y^Jlarrison,  supra  972.  n.;  as  to  the  modus  of  Sd,  •  lamb. 


Bedfird 

V. 

SambHi. 
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should  have  been  much  better  satisfied,  if  the  verdict  had  been  as  to     i  775. 
thpse  is^uqs  the  other  way. 
Perryn  B.  of  the  same  opinion. 

II  ..  |.         I    '    ! 

M.  leGeo.m.    A,  D.  1775.    Scac. 

Ucyd  V.  Mortimer  and  Kirkman. 

This  was  a  bill  by  the  plaintifi^  as  vicar  of  the  parish  otStapen-  S.C. 
hill  in  the  county  of  Derty^  against  the  defendants,  setting  forth,  ^^S^*'^* 
.that  the  plaintiff  was,    and  for  several  years  last  past  had  been,  vol.  xL 
vicar  of  the  said  vicarage,  and,  as  ^uch,  entitled  by  endowment,  pre-  3* wood's 
scription,  or  otherwise,  to  all  tithes  of  hay  and  grass,  and  clover  cut  l>«cr-  ^i^- 
for  hay,  and  to  all  small  tithes  arising^  renewing,  increasing,  and  p.c.49S. 
growing  within  the  said  parish,  and  the  tithable.places  thereof,  and  (^^^'|^ 
.particularly  within  the  village,  ^township,   or  hamlet  of  CaldvoaUi  composi- 
lying  within  and  parcel  of  the  said  parish*  «nd  that  the  defendants  ^g°  ^**^ 
•bad  severally  been  the  owners  and  occupiers  of  divers  farms,  lands,  though 
and  tenements  within  the  said  hamlet,  and  that  from  Midsmimer  fj?"^^ 

.  .  '  .  *"®  patron 

-then  last  past,  the  defendants  had  divers  tithable  matters  and  tilings  ordinary 
arising,  renewing,  and  growing  on  the  lands  occupied  by  them  in  i^°nJ*5i^. 
the  said  parish,  the  tithes  whereof  became  due,  and  ought  to  have  ing  on  the 
been  paid  to  the  plaintiff;  it  was  therefore  prayed,  that  the  defend-  *"*^**""**- 
ants  might  be  decreed  to  account  with  the  plaintiff,  for  the  value 
of  the  said  tithable  matters  and  things,  and  might  pay  to  him  what 
should  appear  to  be  due  on  the  taking  such  account. 

The  defendants,  by  their  answer  to  the  said  bill,  said,  that  they 
were  occupiers  of  certain  lands  within  the  hamlet  or  village  of  Ca/^^- 
waU  in  the  parish  of  Stapenhill  in  their  said  answer  specified  and 
mentioned,  but  insisted  that  the  plaintiff  was  not  entided  to  any 
tithes  in  kind  of  any  tithable  matters  arising  within  the  said  village 
or  hamlet  of  Caldwall  either  from  tb6  said  defendants  or  any  other 
person  whomsoever,  owners  or  opcupiers  of  any  lands,  tenements, 
or  hereditaments,  or  any  payment  in  lieu  or  respect  thereof,  otlier 
than  and  except  that  from  time  immemorial  there  had  been  paid  by 
the  inhabitants,  proprietors,  and  owners  of  lands  and  tenements  [  106I  ] 
within  the  said  village,  township,  or  hamlet  of  Caldwall^  to  the 
plaintiff  and  his  predecessors,  vicars  of  the  said  parish  for  the  time 
being,  the  sum  of  61.  on  the  feast  of  St.  John  the  Baptist  in  every 
year  for  and  as  a  modus,  and  in  full  payment  and  satisfaction  for 
and  in  lieu  of  all  tithes,  rights,  compositions,  ^bventions,  and  emolu- 
ments whatsoever  due  or  payable  to  the  vicar  for  the  time  being 
of  the  said  parish  of  Stapenhill^  from  the  inhabitants,  proprietors, 
and  occupiers  of  lands  and  tenements  within  the  said  village  or 
hamlet  pf  Catdfoallf  in  respect  of  such  lands  and  tenements ;  and 
.the  defendants  contended  that  such. a  modus  ov  ancient  payment 
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1775.     of  6L  had  been  confirmed  by  immemorial  castom  ss  weQ  as  by  a 
jj.      certain  indenture,  bearing  date  22d  September  I676f  in  the  words 

V.         following ;  that  is  to  say, 

Minimr.        ,<  ^^^  Indentura  facta  inter  Willielmum  damnum  Paget,  J3fl- 

ronem  de  Beandesert,  verum  et  indubitatum  patronum  mcarueperpetua 

ecclesue  parockialis  de  Stapaihill  in  comitatu  Derbiae,  Litchfeldise  et 

Coventrise  diocesi^  et  Johannem  Lucas  artium  magistrumj  vicarium 

perpetuum  ejusdem  vicaria  perpettiee  ecclesue  parockialis  de  Stapenhill 

untedictdi  ex  consensu  et-assensu  reverends  in  Christo  patris  etdomini^ 

damini  Thomse  profoidentid  divind  Litchfeldiae  et  Coventrise  ^puoqpx, 

ex  imd  parte^  Samuelem  Sanders  de  Caldwall,  in  comitatu  et  diocesi 

pr^edictis,  armigenan^  Edwardum  Holland,  de  iisdem^  generosum^ 

Elizabetham  Aston,  viduam^  Thomam  Webster,  Thomam  Callings 

wood,  Willielmum  Cox,  Georgium  Thruropton,  de  iisdem^  yeomen, 

*  Thomam  Baxter,  Ricardum  Capenhurst,  Thomam  'Btker^deiisdem^ 

husbandmen,   Thomam  Jackson,  de  iisdem^  carpenter,  Thomam 

Corbitt,  de  iisdemy  blacksmith,  aliosque  omnes  incctas  dictts  vilke  de 

Caldwall  pnedicti^  Ricardum  Bath  de  Linton  in  comitatu  Derbiae 

pradictOj  et  Robertum  Nicklinson  de  Swadlincote  in  comitatu  et 

diocesi  pradictiSf  husbandmen,  et  Willielmum  Lowe  de  Burton  super 

^     Trent  m  comitatu  Staffordiee,  et  diocesi  pradictd^  shoemaker,  pro^ 

prietarios  et  occupaiores  quarundem  terraruMj  infra  eandem  villam  de 

'Caldwall  prtedictdjacentiumi  ex  consimili  consensu  et  assensu  reverendi 

in  Cb'isto  patris  et  domini,    domini    Thomse  prmdentid  divind 

LitchfeldisB  et  Coventrise  episcopi,  ex  alterd  parte ;  TESTATUR, 

quod  tam  pro  bono  capellse  de  Caldwall  infra  villam  de  Caldwall 

proidictam  et  inhabitaniium  villa  pradicta^  quam  pro  bono  ecdesise 

panochialis  de  Stapenhill  pradictd^  de  qud  quidem  ecclesid  de  Sta- 

[  1062  ]  jmihill prcedictd cajfella de  CMwM  pradictd membrum  est;  ac  etiam 

pro,  et  in  consideratione  acquietantiae  et  finalis  concordantise,  om- 

nitrni  difTerentiarum  et  controversiarum,  de  et  concement,  omnes 

et  singulas  decimas,  oblationes^  oboentibnesy  compositiones,  aliague 

jura,  et  emolumenta  ecclesiastica  qtuecunquey  vicario  perpetuo  vicaria 

perpetua  ecclesia parockialis  de  Stapenhill  pradicta^  per  inhabitaniesy 

possessores,  et  occupaiores  terrarum,  infra  villam  de  Caldwall  pradictd 

jacentium,  debitas  et  solutas ;  agreaiumy  concordatumy  et  conclusum  esty 

et  per  prcvsentes  inter  partes  pradictas,  ex  consensu  et  assensu  antedicti 

.  reverendi  in  Christo  patrisy  concm^datum  est  et  conclusumy  quod  pree- 

fatus  Johannes  Lucas,  vicarius  perpetuus  vicaria  perpetua  ecclesia 

parockialis  de  Stapenhill  pj^adictdy  tjusqite  successores  vicarii perpetui 

yusdem  vicaria  pcrpetuay  semel  in  qttdlibet  mense,  annuatimy  in  quo- 

libet  anno  imperpetuum  divinas  preces  in  capeUd  de  Caldwall  pra-- 

dictdy  secundum/ormam  libri  communium  precum^  legety  etpost  lectionem 

earundeniy  juxta  morem  ecclesia  Anglicanse,  concionabitur ;  pra^ 

fatique  incola  de  Caldwall  pradict&y  ac  proprietarii  et  occupaiores 
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terraruht  infra  eandem  viUam  jcLcerUium^  omnes  et  singulis  et  eonm  1775. 

fueredesy  executoreSf  administratoreSj  she  sitccessores^  eidem  Johaimi  ,. 
Lucas,  et  successoribus  suis^  vicariis  perpetuis  ejusdem  vicarue  per^         t. 


pehue  ecclesus  parochiaUs  de  Stapenhill  pradktdj  summam  sexlibite* 
rum,  legalis  moneta  Angliae,  inplenam  contentationemf  satisfadionem^ 
et  exoneraticnem  omnium  et  omnimodum  decimarum^  juriumf  compo- 
sitionum,  obventionum^  oblationtaa^jtiriumque^  et  emolumentofttm  eccle- 
siasticorvm  quorwnpunque^  infra  eandem  viUam  de  CfHidmfiXpradictdy 
quaUtercunque  crescentium^  provenientium,  renaoanttuniy  out  alijuo 
modo  cantingeniitmp  eidem  vicario  perpetuo^  et  quaois  modo  debitorum^ 
out  s6b>i  cansuetomm^  adjestum  sancti  Johannis  Baptista  annuatim 
in  quolibet  anno  imperpetuum  solvent  i  idemque  Johannes  Lucas 
vicarius  perpettats  anfedictus,    efusque  successor es^   vicarii  perpehd 
vicaria  perpetua  ecdesia  parochialis  de  Stapenhill  pnedictay  eandem 
summam  sex  librarum,  m  pUnam  contentationemj  satisfactionem^ 
sobdionemj  et  exonerationem  omnium  et  singtdarum  decimarum^  jur- 
riuniy  compositionum,  oboentionumj  oblationumy   et  emolumentorum 
ecdesiasticorum  quorumcunque  pradktorums  et^  vt  pratfertur^  quads 
modo  debitorum  out  sclvi  consuetorum  imperpetuum  adfestum  pr^B- 
dictum  acdpient  et  recipient :  in  cujus  rei  testimonium  partes  ad 
presentes  sigtUa  sua  iisdem  mutud  apposuerunt  yicesimo  secundb  die 
mensis  Septembris,  anno  regni  domini  nostri  Carcli  Secundi^  Dei 
gratidj  An^lias,  Scotise,  Franciss,  et  Hibernise^  r^is^  fidei  defrnr 
sorisy  4^.  vicesimo  octavo,  annoque  Domini  1676*    Et  nos  episcopus 
antedictus  in  Jidem  et  testimonium  pramissorum  sigtUum  nostrum  [  1068  3 
qnsccpale  presentibus  apposuimus.    Will.  X  Pagett,  John  X  Lucasi 
Tho.  X  Litch.  et  CJoventr.** 

The  cause  being  at  issue,  several  witnesses  were  examined  on 
both  sides. 

On  the  part  of  the  plaintiff  it  was  proved,  that  the  said  village  or 
hamlet  of  Caldwatt  is  part  g[  the  parish  pf  StapenhiUy  and  that  the 
inhabitants  of  CaUwofl ,  contributed  to  the  repair  of  Stapenhill 
church.  It  was  also  proved,  that  the  vicar  of  Stapenhill  for  the 
time  being  had,  as  &r  back  as  the  memoiy  of  witnesses  went, 
collected  and  received  tithes  in  kind  for  all  hay,  clover,  lamb, 
wool,  fruits,  eggs,  and  pigs,  and  other  small  tithes  arising  within 
the  other  parts  of  the  said  parish,  not  parcel  of  the  village  of 
CaldwalL 

,  On  the  part  of  the  defendants  it  was  proved,  that  Caldwall  was 
a  chapelry,  in  which  there  was  a  chapel  of  some  antiquity,  repaired 
by  the  inhabitants  of  the  hamlet  of  CaldwaU* 

It  was  also  proved,  that  the  sum  of  six  pounds  had  been  raised 
by  a  levy  according  to  the  pound  rate^  and  paid  for  many  years  to 
the  vicar  of  Stapenhill  for  the  time  being,  and  they  also  proved 
that  tithes  in  kind  of  the  several  articles  claimed  by  the  bill,  had 

OS 
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1775.      not,  during  the  memory  of  living  witnesses,  been  paid  to  die  vicar 

jj^       of  Stapenhill. 
V.  The  cause  came  on  to  be  heard  before  the  barons  of  Ae  court 

of  Exchequer  on  11th  December  1775,  and  on  the  hearing  there 
were  produced  and  read,  on  the  part  and  behalf  of  die  plaintifl^ 
the  indenture  dated  22d  September  1676,  in  the  defendant's  answer 
mentioned : 

'  An  exhibit  marked  (C)  being  a  terrier,  dated  2SdJune  1665^ 
signed  John  Lucasy   and  others,   wherein  is  the  following  entry, 

^^  Itemj  pigs,  geese,  wool,  and  hmb^  are  paid  in  the  parish  of 
Stapenhill  and  town  of  CaldwaUj  according  to  the  ancient  law, 
foetus  ablactatus  debet  esse^  antequam  prcestetttr,  (to  wit)  when  they 
are  weanable,  or  of  strength  to  live  without  the  dam. 

^*  Itefjij  bay,  hemp,  flax,  calves,  colts,  all  manner  of  fruit  aad 
Easter  oflerings,  are  paid  in  the  parish,  and  from  all  the  town  of 
Caldmally  without  exception,  for  this  vicarage  anciently  was  en* 
dowed  omnibus  minutis  decimts" 

An  exhibit  marked  (A.)  being  a  terrier  dated  29th  September 
1719,  whereia  is  the  following  entry : 
[  1064  ]  ^*  All  manner  of  tithes  (excepting  corn  only)  tts  pigs,  geese, 
wool,  Iamb,  calves,  colt^  eggs,  hay,  hemp,  flax,  and  all  manner  of 
fruit  and!  Easter  offerings  have  formerly  been  paid  hi  kind  to  the 
vicar  of  Stapenhill^  by  the  inhabitants  of  Caldwall ;  but  by  an  agree- 
ment made  between  the  vicar  and  the  said  inhabitants  bearing  date 
22d  September  1676,  by  the  consent  of  the  patron  and  lord  bishop, 
declared  by  their  being  parties  to  the  same,  the  said  iifhabitants 
pay  in  lieu  of  all  tithes  and  profits  due  from  thence  to  the  vicar, 
the  sum  of  six  pounds  yearly,  on  St.  John  Baptisfs  Day,  which  the 
chapelwarden  gathers  and  pays  the  dafjr  H  becomes  doe." 

An  exhibit  marked  (B.)  l^ing  a  terrier,  dated  12th  Juh/  1796; 
an  exhibit  marked  (X).)  being  a  terrier,  dated  dOth  October  1701 ; 
and  an  exhibit  marked  (E.)  being  a  terrier,  dated  2d  JF^fmaty 
1705. 

And  on  behalf  of  the  defendants  there  was  produced  tdid  nead 
a  terrier  dated  23d  Jime  1682,  wherein  is  contained  the  following 
entry,  viz,: 

*^  Itemy  pigs,  geese,  wool,  and  lambs  are  paid  in  the  parish  of 
Stapenhillf  excepting  Catchoallf  according  to  the  ancient  lsLW,Jbeius 
ablactatus  debet  esse,  antequam  prastetur,  (to  wit)  when  they  are 
weanable,  or  of  strength  to  live  without  the  dam. 

'^  Ilemy  six  pounds  of  monies  paid  from  the  town  of  Caldwall : 
I^ay,  hemp,  flaX,  calves,  colts,  all  manner  of  frait  and  Easter  oS&T'- 
ing,  are  paid  in  the  parish,,  excepting  CaldwaUy  for  this  vicarage 
anciently  wrls  endowed  omnibus  minutis  decimisJ' 
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On  reading  this  wriUea  eyid«Moe»  and  the  dejpositions,  the  cpuit     1775. 
decreed,  that  it  be  referred  to  the  Deputy-remembrancer  to  take       -^ 
an  aiceount  of  what  was  due  to  the  plaintiff  from  the  defendants        t* 
respectirely,  for  the  valoe  of  the  tithes  demanded  by  the  bill ;  and    ^""^^*"'' 
that  the  said  defendants  should  pay  to  the  plaintiff  what  upon 
such  account  should  be  found  due  to  him  for  the  value  of  the  said 
respective  tithes. 

From  this  decree  the  defendants  appealed  to  the  Hou^  of  Lords, 
staling  the  following  reasons : 

1.  Terriers  signed  by  the  incumbent  entitled  to  the  tithes,  and 
by  the  churchwardens  or  inhabit^ts  of  the  parish  who  are  liable 
to  the  payment  of  the  tithes,  are  admitted  to  be  read  in  evidence, 
as  the  declarations  of  parties  standing  in  opposite  interests,  but  both 
interested  in  the  manner  of  rendering*  the  tithes  within  the  said 
parish,  and  no  terrier  is  perfect,  or  ought  to  be  admitted  in  evidence^ 
if  signed  by  the  incumbent  only,  or  by  the  inhabitants  only,    ^he 

above  terrier  of  1665,  which  was  received  in  evidence  in  this  causey  [  1065  ] 
appears  to  be  signed  by  John  Lucas  the  vicar,  apd  hy  four  persons^ 
who  are  styled  churchwardens,  and  are  to  be  presumed  to  be  the 
churchwardens  of  the  church  of  StapenhiUy  which  is  the  parish- 
church,  and  not  the  chapelwardens  of  the  chapelry  of  ColdvoaU. 

It  is  therefore  improper  to  be  admitted  in  evidence,  as  only  one 
of  the  parties  signing  the  terrier  is  interested  in  the  payment  of 
tithes  in  CaldwaU  (namely)  the  vicar,  and  the  rest  of  the  parties  not; 
and  it  is  no  more  admissible  in  evidence,  respecting  the  payment  of 
tithes  in  Caldwallj  than  a  terrier  signed  by  the  vicar  of  Stapenhitt^ 
and  the  inhabitants  of  a  neighbouring  parish.  If  the  terrier  be  read, 
it  only  proves  the  impropriety  of  giving  countenance  to  it  as  evi- 
dence ;  the  substance  of  the  terrier,  so  far  as  regards  the  present 
cause,  being  no  more  than  the  assent  of  the  vicar  and  four  marks- 
men to  a  proposition  in  the  following  terms :  <^  pigs,  geese,  wool, 
and  Iamb,  are  paid  in  the  parish  ofStapenhill  and  town  of  CalctwaU 
according  to  the  ancient  law  Jcetus  aUactatus  debet  esse,  aniequam 
prcestetur;  and  hay,  hemp,  flax,  calves,  colts,  fruit,  and  offerings, 
are  paid  in  the  parish,  and  from  all  the  town  of  CaldwaU  without 
exception,  for  this  vicarage  anciently  was  endowed  omnibus  minutis 
decimis" 

2.  It  is  undoubted  in  this  cause,  that  the  vicar's  right  to  tithe  in 
kind  within  the  diapehry  of  CaldwaU  was  denied  one  hundred  years 
ago. 

That  by  an  agreement,  with  the  concurrence  of  the  parson, 
patron,  and  ordinary,  (which  there  is  no  reason  to  suspect  to  have 
been  un&ir),  a  ^^ertain  annual  payment  was  recognized  and  estab- 
lished, not  as  a  composition  for  tithes  payable  in  kind,  but  as  a 
compromise  of  a  disputed  claim ;  that  by  means  of  such  agreement 

O  4 
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1775.     Ix^ving  so  long  subsisted,  all  memory  and  trace  of  any  other  pay- 

Uoyd"    nient  is  lost  and  obliterated* 

^:  Under  which  circumstances,  4t  is  submitted,  that  it  is  inequitable 

to  permit  the  vicar  to  avail  himself  of  his  general  title ;   and 

the  appellants  therefore  hope^   that  the  respondent's  bill  will  be 

dismissed. 

On  the  other  hand,  the  respondent  in  affirmance  of  the  decree 
urged  the  following  reasons : 

1.  The  respondent  proved  his  right  to  the  several  species  of  tithes 
claimed  by  his  bill  in  other  parts  of  the  parish,  and  there  was  no 

[  1066  ]  pretence  that  any  body  else  liad  any  title  to  tithe  in^kind.  The  single 
question  is,  whether  the  payment  of  six  pounds  is  a  l^al  exemption 
from  payment  of  tithe  in  kind.  There  is  no  evidence  that  the  pay- 
ment existed  before  the  deed  of  22d  September  1676:  the  terriers 
are  evidence  to  the  contrary,  and  the  indenture  of  22d  September 
1676,  doth  not  contain  any  declaration  of  or  reference  to  ftny  modus 
or  customary  payment  then  existing  within  the  said  parish ;  but  on 
the  contrary,  from  the  whole  tenor  and  effect  of  the  said  inden- 
ture, it  appears  to  be  no  more  than  an  ineffectual  attempt  to 
make  a  real  composition,  at  a  time  when  all  parties  to  that  deed 
were  by  law  disabled  from  making  any  composition  whatsoever, 
binding  or  obligatory  on  the  successors  of.  the  vicar ;  and  therefore 
it  is  conceived,  that  the  said  indenture,  instead  of  maintaining  the 
pretensions  of  the  appellants,  affords  the  strongest  presumption, 
tliat  no  such  moduSf  or  customary  payment,  as  contended  for  by  the 
appellants  could  have  existed  at  any  time  when  that  deed  was  exe- 
cuted ;  otherwise  it  must  be  presumed,  that  such  modus  must  have 
been  known  to  the  inhabitants  of  the  village  or  hamlet  of  Caldwally 
who  are  parties  to  that  indenture ;  and  it  is  highly  unreasonable  to 
suppose,  that  they  would  have  omitted  to  take  notice  of  such  modt/$ 
or  customary  payment,  in  case  any  such  had  then  existed.  ' 

2.  The  parol  evidence  produced  on  the  part  of  the  appellants 
does  not  amount  to  any  proof  of  such  modus  or  immemorial  cus- 
tomary payment,  as  contended  for  by  the  appellants ;  but  on  the 
contrary  such  parol  evidence,  when  connected  with  the  indenture 
of  22d  SeptembfT  1676,  amounts  to  no  more  than  a  proof  of  an 
acquiescence  under  the  temporary  composition  (introduced  for  the 
first  time  by  that  deed)  on  the  part  of  the  several  vicars  of  Stapenkillf 
sinfi^.  the  making  of  that  indenture ;  which  acquiescence  is  not  in 
any  sort  conclusive  or  binding  on  the  respondent 

The  Lords  affirmed  the  decree  {a). 

(a)  See  also  Jones  v.  Snow,  infra  1 199. 
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M.  16  Geo.  III.  A,  D.  1775.    Scac.  J^^ 

Travis  w.  Oxtm.    [Eyre's  MSS.]  ^««* 

Bill  by  the  plaintiiF,  as  vicar  of  East  Ham  in  the  county  of     ^^^■"'^ 
Chester^  for  tithes  of  hay  and  all  small  tithes  from  the  owners  of  the  sen.  jjiff's 
demesne  lands  in  the  townships  of  Ndketj>oole,  Little  Sutton^  Great  ^s&... 
Sutton,  and  Whitby ,  in  that  parish.  p?59a^' 

reported  only  quoad  the  defendant  Maddock.     3  Wood's  Deer.  5S3*     8  Bro.  P.C.  482.  (1st  ed.) 

The  defendants,  Oxton  and  Healing,  admitted,  that  the  plaintiff  [  1067  ] 
had  been  presented  by  the  crown  to  the  vicarage  of  East  Ham  in  ^!*^J??* 
the  year  1766;  that  in  the  year  1767  the  same  became  void  by  the  town- 
his  cession  thereof;  and  that  he  was  again  presented  thereto  by  the  ^^^^^ 
dean  and  chapter  of  Chester ;  but,  whether  he  had  been  lawfully  inast  on  a 
constituted  vicar  thereof  they  left  him  to  prove;  and  deni^  that,  ^g^j^u 
to  their  knowledge,  the  vicarage  had  been  immemorially  endowed  in  ^^^  ^ 
with  the  tithe  of  hay  and  hay-grass,  agistment,  and  all  other. small  tithes  and 
tithes,  particularly  with   respect  to  the  lands  and  .hereditaments  ^  ^<i>«r 
severally  occupied  by  them,  and  which,  they  .admitted,  composed  does;  and 
the  demesne  lands  or  township  o(  Netherpoole  ,•  and  that  the  said  *^*'*- 
lands  were  the  inheritance  of  sh E.Poole  bart.  under  whom  they  held  hay  belong 
the  same  as  farmers  and  tenants.  They  all  admitted,  that  the  plaintiff  ^  ^J^ 
as  vicar,  was  entitled  to  divers  species  of  tithes  arising  in  some  parts  the  impro- 
of  the  parish ;  but  by  what  right  they  could  not  tell,  he  not  having  £^^[^ 
set  forth  in  his  bill  any  endowment  or  other  right,  and  they  having  of  £aM 
never  seen  any  endowment  or  other  evidence  of  any  right  under  •^*^' 
which  he  was  entitled ;  but  they  said,  he  was  not,  either  as  vicar 
or  otherwise,  entitled  to  receive  the  same  species  of  tithes  throughout 
the  whole  parish,  for  that  he  and  his  predecessors  had  usually  re- 
ceived different  species  of  tithes  from  different  persons,  and  in  respect 
of  different  lands  in  the  said  parish.    They  further  stated,  that  the 
said  parish  had  formerly  been  called  the  parish  of  Sutton ;   that 
it  was  then  also  frequently  so  called ;  that  it  consisted  of  a  rectory 
impropriate^  as  well  as  of  a  vicarage  and  of  several  different  manors 
and   townships,  viz.   the  manor  and  township  of  East  Ham  with 
Plimi/ard  &nd  Carlett,  the  manor  and  township  of //oc^/on,  the  town- 
diip  of  Childer  Thornton,  the  manor  and  township  of  Netherpoole 
and  Overpoole,  the  manor  and  townships  of  Great  Sutton  and  Little 
Sutton,  and  the  township  of  Whitiy ;  tliat  at  the  time  the  greater 
monasteries  were  dissolved,  in  the  thirty-third  year  of  Henry  the 
eighth,  the  said  rectory  impropriate,  then   called   the   rectory  of 
Sutton,  with  the  several  manors  and  townships  before  mentioned, 
and  the  tithes  belonging  thereto,  were  in  the  possession  of  the  abbot 
p(  Chester  as  part  of  the  possessions  of.  the  greater  monastery  of 
Saint  Werburgh  in  Chester:    that  the  said  possessions  were  then 
seised  uito  the  hands  of  Henry  the  eighth ;  that  the  said  rectory. 
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1775.     manors,  lands,  and  townships,  or  some  of  the  manors  and  town- 
*Pf^g^    ships,   together  with  several  other  manors,   lands,   and  heredita- 
▼.         ments  in  the  city  of  Chester,  were  granted  by  queen  Elizebeth  on 
r  iQQu  -)  oi*  about  the  nineteenth  day  otDecenAer,  in  the  twenty-second  yeax 
of  her  reign,  to  Ht^h  Chdmondeley,  since  deceased,  under  a  reserved 
feo*farm   rent  thereout  of  1682.  195.  10£;    that  she  afterwards 
granted  the  said  rent  to  the  dean  and  chapter  of  Chester;  that  the 
•said  Ht^h  Chcinumdeley,  or  some  of  his  descendants,  afterwards 
sold  and  conveyed  to  different  persons  several  different  parts  of  the 
said  rectory,  manors,  townships,  and  lands ;  that  the  township  of 
Neiherpodte  consisted  only  of  the  hall  and  the  demesne  lands ;  that 
the  ancestors  of  sir  F.  Poole  had  purchased  the  said  township  of  the 
said  Hugh  Chotnumdeley,  or  of  some  of  his  descendants,  who  were 
entitled  thereto  under  the  grant  from  queen  Elizabeth;    that  sir 
i^.  Poole  then  was,  and  that  he  and  his  ancestors,  and  those  under 
whom  he  claimed,  had  been,  for  time  immemorial,  owners  of  the 
said  township ;  that  the  said  sir  F.  Poole,  and  those  under  whom  he 
claimed,  had,  for  time  immemorial,  had  and  enjoyed;    and  that 
he  then  held  and  enjoyed,  and  was  entitled  to  the  tithe  of  com, 
grain,  and  hay,  arising  in  the  said  tbwnship  of  Netherpoole,  as  be- 
longing to  the  said  impropriate  rectory ;  that  the  said  sir  F,  Poole 
and  his  ancestors,  and  those  under  whom  he  claimed,  and  their 
lessees  or  tenants,  had,  for  time  immemorial,  held  and  enjoyed  the 
hall  and  the  demesne  lands  of  Netherpoole  exempted  from  the  pay- 
ment of  all  small  tithes,  Easter  dues,  offerings,  and  other  vicarial 
dues,  on  payment  of  a  certain  immemorial  modus,  pension,  or  cus- 
tomary payment  of  forty  shUlings  a  year,  at  Easter,  to  the  vicar  of 
the  said  parish.     The  defendants  then  further  stated,  that  part  of 
the  said  parish,  called  ths  township  of  Ooerpoole,  was,  all  of  it^  they 
believed,  the  estate  and  inheritance  of  the  said  sir  F.  Poote;  that 
he  and  his  ancestors,  and  those  under  whom  he  claimed,  had,  for 
time  immemorial,  been  entitled  to,  and  had  taken  all  the  tithes  of 
com  and  grain  within  Overpoole,  as  belonging  to  the  said  rectory 
impropriate ;  and  that  the  vicars  of  the  parish  had  immemorially, 
or  for  some  long  time,  by  virtue  of  some  endowment  or  prescription 
or  otherwise,  received,  taken,  and  enjoyed,  the  tithes  of  hay,  and 
all  small  tithes  in  kind,  arising  within  Ooerpoole,  or  some  payment 
in  lieu  thereof.     The  defendants  then  further  stated,  that  the  vicars 
of  the  said  parish  had,  by  virtue  of  spme  endowment  or  prescription 
or  otherwise,  had  and  taken,  and  that  the  plaintiff^  as  vicar,  was 
then,  by  virtue  of  some  endowment  or  prescription  or  otherwise, 
entitled  to,  and  had  taken,  the  tithes  in  kind  of  hay  and  hay-grass» 
and  Easter  dues,  and  other  small  tithes,  in  several  parts  of  the 
[  1069  ]  parish ;  tliat  in  other  parts  he  was  not  entitled  to  any  tithe  of  bay 
bat  only  to  small  tithes  and  vicarial  dues ;  and  that  in  other  parts 
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he  wasr  entitled  ta  sotne  moduses  or  payments  in  lieu  of  such  small  or  1775. 
TJcarhit  tithes  or  dues.  They  fiirther  said,  that  thqr  did  not  know  ^^^^ 
irfaediet  the  plaintiff,  as  vi<5ar  of  the  said  parish,  was  entitled,  by  v. 
virtue  of  any  endowment,  prescription,  or  otherwise;  or  whether  *^*^* 
he  had  taken  the  tithe  of  agistment  in- any  part  of  the  parish  ;  or 
whether  the  former  vicars  were  entitled  to^  or  hod  taken  the  same. 
They  denied  that  the  ticarage  had  ever  been  endowed  with  the 
tithes  of  hay,  hay-grass,  agistment,  or  any  small  tithes,  throughout 
the  whole  of  the  parish ;  and  insisted,  that  he  was  only  so  endowed 
out  of  pTirliculEr  townships  or  places  therein;. that  the  vicars  had 
only  taken  and  enjoyed  such  tithes  partially  from  and  out  of  par* 
ticuiar  parts  of  the  parish ;  that  in  other  parts  thereof  the  persons 
entitled  to  the  rectory  were  entitled  to  and  had  enjoyed  the  tithes 
of  hay,  hay-grass,  and  agistment  tidies ;  and  that  they,  the  de- 
fendants, as  tenants  to  the  present  impropriator,  were  entitled  to 
alt  the  tithes  of  hay  and  hay-grass  arising  on  the  lands  occupied 
by  them  respectively  within  the  said  parish,  as  the  same-  were 
part  of  the  demesne  lands  of  Netherpoole,  They  admitted,  that 
they  bad,  in  the  year  1771,  occupied  the  said  demesne  lands  of 
Netherpoole^  as  also  the  hall-bouse  called  Pool  Hall  and  the  Dairy 
House :  and  set  forth  the  quantity  of  land  from  which  they  had  in 
that  year  mowed  hay  and  hay-grass ;  and  admitted  that  they  had 
carried  the  hay  thereof  away,  without  setting  out  the  tithe,  or 
making  the  plaintiff  any  satisfaction  for  the  same,  which  they  in- 
sisted they  had  a  right  to  do,  as  the  tenants  of  the  said  sir  F.Poole^ 
who  claimed  the  great  tithes  of  the  demesne  lands,  as  part  of  the 
rectory  impropiate.  They  also  admitted,  that  in  the  said  year 
they  withheld  all  their  small  tithes,  without  making  the  plaintiff 
any  sattis&ction  for  the  same,  as  they  believed  no  small  tithes 
whatever  had  ever  been  paid  to  any  vicar  of  the  parish  for  the 
demesne  lands ;  and  they  insisted,  that  none  were  due  for  the  said 
lands,  except  the  said  yearly  sum  of  forty  shillings  in  lieu  thereof: 
and  that  the  vicars  had  till  that  year  received  the  same  in  full 
satisfaction  for  the  small  tithes  or  other  vicarial  dues  of  the  said 
demesne  lands. 

The  defendant  Whitehead  stated  in  substance  the  same  matters  The  iMd- 
relating  to  the  plaintifTs  being  instituted  vicar  as  the  other  defend-  xfttfHw  ' 
ants  had  done;  and  denied,  that  the  vicarage  was  endowed  with  ton  My  the 
the  tithe  of  hay  and  hay-grass,  or  that  he  was  entitled  to  the  same  utU^hay  j 
from  the  tenements  and  lands  he  occupied  in  the  said  year  in  the  ^^  ^ 
township  of  Little  Sutton;  and  he  described  the  lands  and  the  duae$m^ 
number  of  acres  they  contained ;  and  said,  thdt  they  were  all  an-  ^5 *J°/f*'" 
ciently  the  estates  and  inheritance  of  the  said  Ckolmondeley  family  tithes. 
under  the  afore-mentioned  grant ;  stating  the  tide  fully  in  his  answer^ 
«» the*t3ther  defendant  had  donei    He  further  sard,  that  the  plain- 
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tiiF  had  some  times  at  Easter^  when  he  received  his  Easter  doesy 
received  some  payment  for  some  kinds  of  small  tithes  in  respect  of 
those  his  tenements,  which  were  no  part  of  the  demesne  lands,,  viis. 
for  every  milch  cow,  three  half-pence;  every  &rrow  cow,  one  penny; 
for. a  servant,  two-pence;  offerings  for  himself,  three-pence;  for 
the  rest  of  his  family,  sixpence ;  and  one  penny,  called  the  house- 
penny  or  smoke-penny,  in  lieu  of  all  tithes  of  firewood  or  other, 
things  used  and  consumed  in  the  house,  and  fpr  all  personal  tithes 
due  from  any  of  the  inhabitants  of  the  house  (except  Easter  offer- 
ings) ;  a  garden-penny,  in  lieu  of  all  tithes  of  fruit  and  garden-stuff; 
an  hen-penny  in  lieu  of  fowls  and  eggs ;  and  a  tithe-penny,  other- 
wise tin-penny,  otherwise  tithing-penny,  as  a  modus  in  lieu  of  all 
other  small  tithes  and  vicarial  dues  in  kind,  not  at  times  taken  in 
kind,  and  therein  excepted,  as  being  so  taken  in  kind  as  aforesaid^ 
and  except  ofierings;  and  therefore  he  insisted,  that  the  plaintiff  was 
not  entitled  to  any  other  small  tithes  arising  within  the  said  parish. 
He  admitted,  that  in  the  year  1771  he  had  cut  hay  and  hay-grass 
upon  his  said  lands,  and  had  carried  the  same  away,  without  setting 
out  the  tithe  thereof,  or  making  any  satis&ction  for  the  same;  and 
he  insisted,  that  he  had  a  good  right  so  to  do,  the  plaintiff  not 
having  any  right  thereto.  He  further  said,  that  he  had  tendered 
the  several  moduses  or  customary  payments  to  the  vicar. 

The  defendant  Davies  stated  the  same  in  respect  of  the  tenements 
and  lands  occupied  by  him  in  the  township  of  Great  Sutton* 

The  defendant  Whitehead  put  in' the  like  answer  for  her  tenements 
and  lands  lying  in  the  township  of  Great  Sutton. 

The  defendant  Maddock  put  in  the  like  answer  for  his  farm  and 
lands  in  the  township  of  Whitby.  He  further  said,  that  no  tithe* 
hay  in  kind  had  ever  been  paid  or  was  payable  to  the  vicar  of  East 
Ham  for  any  of  the  lands  heretofore  part  of  any  of  the  tenements 
called  Robinson* s  Tenement,  Salmon* s  Tenement,  or  Lighifoofs  Tene- 
ment i  but  that  in  lieu  thereof  there  had  been  annually  paid  by  the 
occupiers  of  the  said  tenements  respectively  to  the  vicar  the  follow- 
ing *  moduses:  the  sum  of  one  penqy,  in  lieu  of  the  tithes  of  all  the 
hay  yearly  arising  on  Robinson* s  Tenement ;  of  one  penny,  in  lieu 
of  tithe-hay  otSalmon^s  Tenement;  and  the  same  for  Lightfbofs  Tene- 
ment :  that  the  said  moduses  so  paid  had  usually  been  called  tilt-penny 
by  the  vicars  of  the  parish  and  by  others ;  that  the  same  were  payable 
by  the  occupiers  of  the  said  three  tenements  repectively  to  the  vicar 
annually  at  Easter ;  and  that  the  plaintiff*  had  received  the  same 
to  Easter  1771 ;  and  he  set  forth  die  various  other  lands  which  he 
occupied,  and  which  of  them  paid  tithe-hay,  and  which  were  exempt 
from  such  payment ;  and  averred,  that  he  did  not  believe  that  any 
part  of  the  separate  fiirms  occupied  by  him  were,  at  any  time  within 
the  memoiy  of  mani  inclosed  from  the  ancient  common  or  waste 
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lands  lying  within  that  part  of  Whitby  which  was  within  the  parish      1775. 
of  East  Ham.  ~, — r^ 

____  Travis 

The  plaintiiF  replied;  the  defendants  rejoined;  and  witnesses        ▼. 
were  examined  for  all  parties;  and  after  hearing  counsel  for  several      ^^"' 
days ;   and  receiving  a  great  body  of  evidence ;  the  judgment  of 
the  court  was  delivered  by  Eyre  B«  the  Lord  C.  B.  Smythe  being 
too  much  indisposed  to  attend. 

Eyre's.  —  This  is  a  bill  brought  by  the  plaintiff,  who  is  vicar 
of  the  parish  of  East  Ham  in  the  county  of  Chester^  against  all  the 
defcindants,  who  are  six  in  number,  for  an  account  of  tithe-hay,  and 
against  two  defendants,  Oxton  and  Healings  for  an  account  of 
small  tithes  also.  The  plaintiff  claiming,  as  he  must  do»  under  an 
endowment,  five  out  of -the  six  defendants  absolutely  deny  that  the 
vicar  is  endowed  of  the  tithe  of  hay.  As  to  the  defendant  Maddox^ 
he,  having  set  i^p  a  modus  by  his  answer  in  lieu  of  tithe  of  hay, 
does  admit,  that  the  vicar  is  sub  modo  endowed  of  this  species  of 
tithe;  and  the  same  observation  applies  as  between  the  defendants, 
Oxton  and  Healingy  respecting  the  vicar's  endowment  of  small 
tithes,  they,  having  set  up  a  modus  payable  to  the  vicar  in  lieu  of 
these  tithes. 

The  vicar  has  entered  into  proof  of  his  endowment  both  of  tithie  What  is 
of  hay  and  small  tithes.     No  instrument  or  endowment  in  writing  ^jdence  of 
is  produced ;   t)ut  the  plaintiff  has  read  evidence  of  the  vicar's  •»  endow- 
having  enjoyed  those  species  of  tithes,  which  is  evidence  of  prescrip-  ^jthe  of  imy 
tion,  which  supposes  an  endowment     Upon  the  proofe  it  appears,  ^^  ^^ 
that  there  are  eight  townships  within  this  parish ;  that  tithe  of  hay  a  written 
in  kind  is  yielded  to  the  vicar  throughout  three  townships,  viz.  East  endowment. 
Ham^  ChilderthomtoTtj  and  Ooerpoole  ;  and  in  part  of  two  townships, 
viz.  all  the  townships  of  NetherpooU  and  Hootouy  except  the  hall  and 
demesnes,  and  in  Whitby  for  the  lands  Ijring  in  that  part  of  Whitby 
which  is  in  the  parish  of  East  Ham^  and  belonging  to  houses  situated  [  1072  ] 
in  that  part  of  Whitby  which  is  in  the  parish  of  Stoke :  that  a  tilth- 
penny,  in  lieu,  as  all  the  witnesses  agree,  of  tithe-hay  has  been  paid 
to  the  vicar  throughout  the  township  of  Great  Sutton^  and  all  Littlt 
Sutton  except  the  Hall  and  demesnes,  and  for  the  rest  of  the  town- 
ship of  Whitby  lying  in  the  parish  of  East  Ham  ;  and  lastly,  that 
a  composition,  which  certainly  may  have  been,  and  almost  all  the 
witnesses  agree  was  always  understood  to  be,  in  lieu,  inter  alia^  of 
tithe  of  hay,  has  been  paid  to  the  vicar  for  the  remaining  part  of  the 
parish  (that  is  to  say),  for  the  township  of  Netherpoole^  and  for  the 
two  Halls  of  Little  Sutton  and  Hooton.    In  addition  to  this  evi- 
dence there  has  been  read  an  extract  from  a  parliamentary  survey, 
in  which  it  is  stated,  that  there  is  belonging  to  this  vicarage  the 
tithe  of  hay  Childerthomton^  Hooton,  Overpoole  and  Netherpode;  and 
it  is  in  proof,  that  the  impropriators  have  collected  tithes  of  com 
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1775.     and  grain  only  throughout  the  parish:    and   though  (b^y  and. 
their  tenants  have  retained  the  tithe  of  hay  arising  upon  their  owa 


T'nuit 

▼.  demesnes,  the  observation  weighs  with  us,  that  this  retainer  being 
Oxtim.  accompanied  with  the  circumstance  of  a  composition  paid  to  llhe 
vicar,  whicli  ceitainly  may  be  for  tithe  of  bay,  cannot  joecessarily 
infer  a  right  in  them  as  impropriators  to  this  species  of  titlie*  And 
as  to  the  small  tithes,  the  witnesses  all  agre^  that  the  vicar  has 
always  received  these  tithes,  or  a  composition  for  tliem,  throughout 
the  parish.  Upon  this  state  of  the  proofs  we  are  all  agreed,  that 
without  laylqg  juuch  stress  upoq  tlie  parliamentary  survey,  which 
cannot  be  understood  to  be  very  accurate  as  to  all  the  vicw*ial  due^ 
the  vicar  has  given  sufficient  evidence  of  an  endowment  of  lithe  of 

^  hay  throughout  the  parish ;  and  as  to  small  tithes,  there  is  cevtainly 
no  room  for  question  concerning  them. 

It  was  objected,  and  very  much  pressed  in  argument  on  the  part 
of  the  defendants,  respecting  the  evidence  of  an  endowment  of  tithe 
of  hay,  1st,  that  part  of  the  evidence  referred  to  ought  not  to  have 
been  read,  as  being  evidence  of  things  not  in  issue  in  the  cause ; 
and  2dly,  that  proof  pf  the. payment  of  a  modus  cannot  possibly  be 
applied  to  support  a  demand  of  tithes  in  kind.  As  to  the  first  of 
these  objections,  it  is  true,  the  court  is  to  decide  secundum  allegata 
etprobataj  and  it  must  be  admitted  that  in  our  pleadings  which  are 
borrowed  from  the  civil  law,  the  allegation  is  indispensably  neces- 
sary to  introduce  the  proof.  But  this  rule  extends  thus  far  only ; 
to  require  that  the  several  points  of  charge  and  discharge  to  which 
the  examination  is  to  be  directed  sheuld  be  alleged. or  stated  in  the 
C  107S  ]  pleadings.  Such  facts  as  constitute  the  points  in  the  cause  are  to 
be  in  issue.  'But  there  is  a  weU-known  legal  distinction  between 
the  fact  and  the  evidence  of  the  &ct :  though  the  parties  are  bound 
to  state  the  fact,  they  are  not  bound  to  disclose  their  evidence.  Now 
to  apply  this  doctrine  to  the  present  case — A  vicar  claims  to  be  en- 
titled by  endowment:  he  states  an  endowment;  the  endowment  is 
denied.  The  endowment  is  a  fact,  or  a  point  in  issue  between  the 
parties :  they  are  to  examine  witnesses  and  to  adduce  their  evidence 

'  on  both  sides  to  this  fact  or  point  in  issue  between  them.  A  writ- 
ing may  be  the  evidence  of  the  endowment :  it  was  admitted  ex- 
pressly in  the  argument,  that  the  writing  need  not  be  alleged  or  be 
in  issue.  But  a  writing  is  but  one  species  of  evidence  of  an  en- 
dowment; enjoyment  is  also  evidence  of  an  endowment.  If  a 
writing,  being  the  evidence,  need  not  be  expressly  alleged;  I  sup- 
pose it  must  be  admitted,  that  the  enjoyment  need  not  be  stated.  If 
the  fact  of  enjoyment  need  not  be  stated,  I  suppose  the  infinite 
variety  of  &cts  and  circumstances  which  when  combined  together 
in  evidence  conclude  to  the  fact  of  enjoyment,  will  not  be  expected 
to  be  stated.     The  true  objection  to  be  taken  in  such  a  case  is,  not 
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that  diey  have  exanlined  to  facts  not  in  isaue^  but  that  they  have     1775. 
examined  to  facts,  which  are  not  evidence  of  &cts  in  issue.    And      riravis 
the  second  objection  applies  in  this  way ;  for  they  say  for  tlie  de-        ▼. 
fendants,  that  proof  of  a  payment  of  moduses^  good  or  bad,  cannot      ^'^* 
possibly  be  applied  to  support  a  demand  of  tithes  in  kind.    Let  us 
examine  into  the  ground  of  this  objection.     If  the  vicar  proves 
that  he  is  endowed  of  the  tithe  of  hay,  that  endowment  entitles  him 
jprimd  facie  to  demand  tithe  in  kind,  just  as  the  common  law  right 
of  a  rector  entitles  him;  l^ecause  tithe  in  kind  is  the  original  legal 
right. 

This  doctrine  was  expressly  laid  down  in  the  case  of  Fox  v. 
Biutty  in  Bunbury  87.,  and  determined  on  the  16th  of  November  in  Supn627., 
MicAadmas  term  1721.     Enjoyment  is  admitted  to  be  a  species 
-of  evidence  of  endowment  of  tithe  of  hay:  now  surely  the  receipt 
of  a  pecuniary  or  other  composition  in  lieu  of  tithe  of  hay  in  kind, 
is  as  much  an  evidence  of  the  enjoyment  of  the  tithe  of  hay  in  lieu 
of  which  it  is  paid,  as  the  receipt  of  tithes  in  kind  is.     It  is  a 
manner  of  taking  the  tithe  of  hay ;  and  one  manner  of  taking  the 
tithe  is  as  much  evidence  of  the  enjoyment  of  the  tithe,  .as  another 
manner  of  taking  it.    If  the  receipt  of  a  composition  in  lieu  of 
tithe  is  enjoyment  of  that  tithe ;  if  enjoyment  is  evidence  of  an  en- 
dowment ;  if  endowment  is  prima  Jade  a  titie  to  t  he  in  kind ;  it 
should  seem  that  a  bad  modus  paid  in  lieu  of  tithe  of  hay  may  be  [  1074  3 
applied  to  support  a  demand  of  tithe-hay  in  kind.     For  what  is  a 
bad  modus  ?  It  is  a  composition  pecuniary  or  otherwise  for  the  par- 
ticular species  of  tithe  in  lieu  of  which  it  is  paid.    It  is  a  good  com- 
position so  long  as  it  is  submitted  to :  if  it  has  been  in  tact  received, 
it  is  a  bar  to  an  action  or  a  bill  for  an  account  of  tithes  for  the 
time ;  for  it  is  a  satisfaction  pro  tempore.     As  soon  as  it  is  broken, 
the  original  right,  the  right  to  ^demand  the  thing  in  specie  for 
which  it  was  substituted,  revives ;  and  therefore  it  is,  as  it  seems 
to  me,  that  when  a  modus  is  disallowed,  it  is  of  course  for  the  court 
to  decree  an  account  of  tithes  in  kind.     I  desire  it  may  be  under- 
stood there  is  a  manifest  distinction  between  disallowing  a  modus 
that  is  proved,  and  not  admitting  proof  of  a  good  modus  which 
there'  is  not  evidence  sufficient  to  support.     The  principles  upon 
which  the  court  decree  an  account  of  tithes  in  kind  upon  disal- 
lowing a  modusy  seem  to  apply  to  prove  that  the  vicar  may  even 
-establish  his  title  to  an  account  of  tithes  in  kind,  by  the  medium  of 
proof  of  a  bad  modus  only  in  the  first  instance:  for  it  amounts  to 
proof  of  payment  of  a  temporary  composition  in  lieu  of  the  tithes 
demanded ;  which  is  evidence  of  enjojrment,  which  is  proof  of  an 
endowment,  which  is  a  tide  to  tithes  in  kind.     It  is  not  necessary 
eto  go  farther  in  this  cause,  in  which  there  is  a  great  body  of  evi* 
dence  of  an  endowment,  than  to  determine,  that  the  evidence  of 
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1775.     the  payment  of  compobitions  in  the  several  townships  is  admissible 
evidence  of  an  endowment.    And  so  fiir  I  think  we  steer  clear  of 


Trmit 

Y.         all  tlie  authorities  which  have  been  cited, 
^^vfk  j^  ^^  much  urged  to  us  upon  the  evidence^  that  the  vicar  was 

to  be  considered  as  endowed  of  a  portion  only  of  the  hay-tithes  of 
this  parish.  But,  unless  there  were  evidence  of  the  rector  or  some 
other  person  dividing  this  species  of  tithes  with  the  vicai'  (the  con- 
trary of  which  is  in  proof)  there  seems  to  be  no  reasonable  ground 
for  narrowing  the  endowment^  which,  in  respect  of  all  the  other 
tithes  payable  to  the  vicar,  is  undoubtedly  general  throughout  all 
the  townships. 

The  vicar  having  proved  his  endowment,  the  defence  which  the 
defendants  have  insisted  upon  falls  next  under  our  consideration. 

And  first  as  to  the  defendants,  Oxton  and  Healings  who  are  oc- 
cupiers of  all  the  lands  within  the  township  of  Nether  Pooler  against 
whom  an  account  is  prayed  of  tithe-hay  and  small  tithes.  These 
defendants  claim  to  be  entitled  to  the  tithe  of  hay,  hay-grass,  and 
agistment  of  the  lands  in  their  occupation  under  the  Poole  &mily, 
[  1075  ]  who  derive,  as  is  insisted  by  the  answer,  from  Hugk  Cholnumddjf^ 
grantee  of  the  crown  of  the  rectory  of  EasLham  formerly  called  the 
rectory  of  Sutton^  and  parcel  of  the  possessions  of  the  abbey  of 
St.  Werburgh  hi  Ckesta^  which  has  since  been  conveyed  in  parcels 
to  different  persons.  And  tlie  defendants  claim  to  be  exempt 
from  the  payment  of  all  other  smaU  tithes  and  vic^ial  dues  upon 
payment  of  a  modusy  pension,  or  immemorial  annual  payment  of 
405.  out  of  the  demesne  lands  of  Netherpool  in  lieu  of  all  small 
tithes,  oblations,  and  other  dues.  In  support  of  the  title  to  the 
tithe  of  hay,  hay-grass,  and  agistment,  relied  upon  by  the  defendants^ 
it  was  stated,  that  the  family  of  the  Pools  were  tlie  impropriate  i^ec- 
tors  of  so  much  of  the  r^tory  as  extends  through  the  Pods ;  that 
of  common  right  the  Pool  &mily  were  therefore  entided  to  all  tithes 
whereof  the  vicar  was  not  endowed,  and  that  the  retainer  of  this 
tithe-hay  in  kind  in  Netherpool  was  a  clear  proof  that  the  vicar  was 
not  endowed  with  tithe-hay  in  Nlstherpoolj  and  that  that  tithe  be- 
longed to  the  rectory.  It  turns  out  in  proof  that  the  estate  of  the 
Pool  family  was  never  parcel  of  the  possessions  of  the  abbey :  no 
conveyance  has  been  shewn  of  any  part  of  the  rectory  from  the 
Cholmotidelet^  to  the  Pool  family,  nor  do  I  recollect  a  titde  of  evi- 
dence in  the  cause  of  any  part  of  the  rectory  being  in  the  Pod 
family  before  the  year  1752,  except  die  fact  of  their  retaining  the 
tithes  of  hay  for  Netherpool,  and  tlie  tithes  of  corn  and  grain  in 
OverpooL  There  is  in  evidence  a  conveyance  in  October  1752 
of  a  rent  of  2,0s*  issuing  out  of  the  manors,  lordships,  or  townships  of 
Overpool  and  Netherpool  in  lieu  of  tithes  in  those  townships.  This 
conveyance  goes  a  considerable  length  towards  proving  that  the 
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rectory  even  as  to  Overpool.  and  Netherpool  is  yet  in  the  Chahnonde^     1 775. 
Uff  fiimily,  or  at  least  was  in  them  so  late  as  the  year  1752,  up  to 


ivihich  time  they  received  an  annual  pajrment  iji  lieu  of  tithes  out  of  v. 
both  townships ;  and  that  accounts  for  the  Pool  family  ret^ning  die  ^"^^^ 
tithes  of  the  rectory  up  to  that  time  upon  the  ground  of  composi^ 
tipn,  not  title;  and  one  rent  issuing  out  of  both  townships  in  lieu 
of  tithes  in  both  townships  without  distinction  affords  neither  proof 
nor  presumption  that  the  rector  is  entitled  to  different  species  of 
tithes  in  one  township  and  the  other.  And  as  to  the  retaining  of 
the  tithes  of  hay  in  Netherpoolj  the  primd  facie  evidence  arising  from 
that  is  fiilly  rebutted  by  the  general  evidence  in  the  cause,  (hat  the 
rector  is  entitled  to  the  tithe  of  corn  and  grain  only ;  that  the  vicar 
is  entitled  to  tithe  of  hay ;  that  he  does  in  &ct  take  it  in  kiq4  in 
Overpooly  and  that  he  receives  a  composition  for  it  in  Netherpool^ 
which  alone  accounts  for  the  retainer.  We  are  of  opinion  there*  [  1076  ] 
fore  that  these  defendants,  Oxton  and  Healings  have  totally  fiuled 
in  th^i'r  proof  of  title  to  the  tithe  of  hay,  hay-grass,  and  agistment; 
and  therefore  the  vicar's  endowment  being  proved,  if  there  were 
not  any  more  in  the  cause,  it  should  seem  that  the  vicar  is  entitled 
to  a  decree  of  an  account  for  these  tithes  in  kind.  As  to  the  modm 
set  up  by  these  defendants  in  lieu  of  small  tithes,  oblations,  and 
other  dues,  it  is  agreed  on  all  hands  that  no  tithes  in  kind  have 
been  received  by  the  vicar  from  Netkerpool  within  the  memory  of 
the  witnesses ;  that  there  has  been  a  composition  paid  to  the  vicar 
by  the  occupiers  oi  Netkerpool  in  lieu  of  something :  the  parties  differ 
as  to  the  guantwn  of  the  composition,  to  what  it  has  extended,  and 
upon  the  question,  whether  it  is  binding  or  temporary,  in  respect 
of  the  proportion  it  bears  to  the  real  value  of  the  tithes.  Upon  that 
quantum^  the  plaintiff's  witnesses  say,  the  keep  of  a  horse  or  a  cow 
is  a  part  of  the  composition,  which  two  witnesses  upon  the  part  of 
the  defendants  deny,  and  state  to  be  merely  gratuitous.  And  whereas 
the  answer  sets  up  this  con^position  as  a  Tnodus  in  lieu  of  small 
tithes;  the  witnesses  on  both  sides  agree,  that  the  composition  is 
as  well  for  hay,  hay-grass,  and  agistment,  as  for  small  tithes :  and  . 
there  is  some  slight  evidence  that  it  does  not  extend  to  fees  for 
burials,  marriages,  Sfc.  What  the  composition  is,  and  to  what  it 
extends,  must  be  settled  before  we  can  reach  the  question  of  the 
rankness  of  it :  and  this,  as  Mr.  Maddox  for  the  defendant  truly 
observed,  is  not  properly  matter  of  law,  but  of  argument  inferring 
fact.  These  are  questions  therefore.proper  for  an  inquiry  before  a 
iury,  and  they  will  be.  all  open  to  discussion  upon  an  issue :  and 
therefore  we  incline  to  direct  an  issue  upon  the  modus  pleaded,  with 
liberty,  as  usual,  to  indorse  the  postect^  and  we  are  of  opinion  thi^t 
the  direction  upon  the  other  part  of  these  defendants  case  should 
be  reserved  till  after  the  trial  of  this  issue.  It  was  with  a  view  to 
Vol.  III.  P 
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1775.     this  I  said  if  there  was  nothing  more  in  the  cause  there  ought  to 
be  a  decree  for  tithes  in  kind  of  hay.     The  finding  upon  the  issue 


▼.  directed  may  have  an  important  effect  upon  the  other  part  of  the 
^^""^  case.  If  upon  the  finding  it  should  appear,  that  the  defaidants 
have  mistaken  that  part  of  their  case,  but  that  there  is  in  fact  a  good 
modus  which  covers  all  the  tithes  demanded  by  the  bill,  which 
without  prejudice  to  the  argument  upon  the  rankness  stands  itt 
point  of  fact  confessed  upon  the  plaintifTs  own  evidence;  it  will  be 
V  to  be  considered,  whether  the  court  is  so  entangled  in  its  forms  as 
to  be  obliged  to  decree  an  account  of  tithes  in  kind  against  the 

C  1077  ]  truth  and  justice  of  Ae  case.  The  counsel  for  the  defendants 
have  pressed  for  an  issue,  whether  the  vicar  is  enlided  to  the  tithes 
demanded :  but  as  we  are  satisfied  with  the  evidence  of  the  en-- 

Supim  797.  dowment^  which  distinguishes  this  case  from  that  of  Carte  and  Ball : 
we  think  the  issue  ought  to  be  upon  the  tnodus  and  not  upon  the 
endowment. 

The  defendant  Whitehead,  whose  case  is  /lext  to  be  considered, 
IB  the  occupier  of  five  tenements  in  the  township  of  Littie  Sutton, 
three  of  which  he  is  also  the  owner  of.  He  by  his  answer  states 
the  township  of  LUHe  Sutton  to  have  been  parcel  of  the  posse»- 
sions  of  the  abbey,  and  to  have  been  granted  to  Hugh  Chdmonddmfg 
that  the  grantee  enjoyed  the  tithe  of  com  and  gndn  and  hay 
through  lliat  part  of  the  township  which  was  not  demesne:  that 
the  purchasers  of  estates  sold  off  by  Hugh  Chohnondeley,  and  the 
defendant  amongst  others,  purchased  all  the  tithes  of  hay,  hay- 
grass,  and  agistment  of  their  estate^  and  have  ever  since  enjoyed  those 
tithes ;  and  so  in  an  awkward  manner  he  derives  a  sort  of  title  in 
himself  to  the  tithe  demanded  in  respect  of  three  tenements;  and 
in  the  dwner  of  the  other  two,  of  which  he  is  only  the  occupier. 
This  defendant  also  states  a  tilth-penny  to  be  payable  to  the  vicar 
of  Little  Sutton,  but  dbes  not  apply  it  to  the  tithe  of  hay.  Without 
resorting  to  the  act  of  parliament  of  6  Geo.  2.  read  in  evidence, 
which  makes  it  impossible  that  the  defence  should  be  true,  upon  the 
rest  of  the  evidence  there  is  so  little  colour  for  it,  that  I  am  surprized 
to  find  it  stated  in  an  answer  taken  upon  oath.  It  appears,  that  the 
grantee  of  the  lands  in  this  township  was  also  grantee  of  the  lectoiy, 
and  therefore  he  ei^oyed  such  tithes  as  he  was  entitled  to,  as  rector : 
the  tithes  of  com  and  grain,  wliich  are  the  only  tithes  which  have 
been  in  fact  collected  throughout  any  part  of  the  parish  for  the 
rector,  still  remain  in  the  rector.  Weeker,  one  of  the  witnesses  in 
the  cause,  is  or  was  his  tenant  of  these  tithes  in  Little  Sutton.  De- 
''  feudant  Whitehead  must  have  known  that  these  tithes  were  in  fitct 
not  sold,  though  I  am  willing  to  give  him  credit  for  not  knowing  or 
not  remembermg  that  an  act  of  parliament  restrained  the  rector 
from  selling  the  tithes  belonging  to  the  rectory  in  Little  Sutton. 
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Thtt  the  tithe  of  born  and  grain  was  not  sold  was  enough  to  put     1775. 
Whitehead  upon  his  guard  not  to  hazard  an  assertion  that  the  tithe      ^^^^ 
of  hay  had  beai  sold,  without  first  informing  himself  whether  there         ▼. 
was  a  probability  or  a  possibility  of  its  being  true.    The  language      ^'^^^ 
of  the  answer  betrays  a  consciousness  of  tl^  fact  of  the  tithes  be- 
longing to  the  rectory  never  having  been  sold :  for  the  answer  states 
die  grantee  to  have  enjoyed  the  tithes  of  corn,  grain,  hay,  hay-grass,  [  1078  3 
and  agistment;  and  then  states  that  he  purchased  the  tithes  of  hay, 
hay-grass,  and  agistment,  taking  no  notice  of  the  tithe  of  com  and 
grmn,  nor  attempting  to  account  for  the  sellihg  off  the  lithe  of  hay, 
and  reserving  the  other  tithes.     Now  what  is  the  evidence  offered 
by  this  defendant  of  his  having  purchased  these  tithes,  or  of  any 
other  purchaser  of  estates  in  this  township  having  purchased  them? 
It  was  observed  by  Mr.  Skynnery  that  he  had  not  even  produced  his 
own  purchase-deed  as  an  apology  for  his  answer.  He  has  not  made  it 
appear  that  the  grantee  ever  took  upon  himself  to  convey  this  species 
dT  tithes  with  any  one  ^tate  within  the  township.     Comparing  the 
answer  with  the  proof,  the  whole  is  a  piece  of  sophistry  built  upon 
the  single  fiu^t  cS  tithe-hay  in  kind  having  never  been  collected  in 
the  township  in  the  memory  of  the  witnesses.    Not  having  been 
collected,  it  was  retained ;  being  retained,  it  was  enjoyed  by  the 
purchasers  of  the  estates:  if  so,  it  must  have  been  purchased  with 
the  estates  of  the  grantee:  and  if  the  grantee  sold  it,  he  must  have 
had  it  to  sell.     But^  unfortunately  for  this  argument,  all  the  wit- 
nesses npi^y  the  tilth-pany,  which  the  defendant  acknowledges  has 
been  paid  to  the  vicar  in  Utile  SuUonj  to  the  tithe  of  hay ;  which 
accounts  for  the  tithe  of  hay  never  having  been  collected  in  kind, 
and  at  once  refotes  the  whole  argument.     Mr.  Whitehead's  defence 
being  thus  clearly  fidsified,  we  are  of  opinion  that  he  must  be 
decreed  to  account  for  tithe  of  hay  in  kind  and  witli  costs.     If  it 
should  bq  olgected  that  here  likewise  the  plaintiff  has  shewn  that 
there  is  a  modus  payable  in  lieu  of  tithes  of  hay,  and  therefore  he 
ought  not  to  recover  tithes  in  kind  agunst  his  own  shewing,  though 
the  defendant  has  fiuled  in  the  defence  he  has  set  up ;  I  answer,  that 
it  will  be  sufficient  for  the  present  to  say,  that  the  &ct  of  the  pay- 
ment of  this  pecuniary  composition,  which  is  called  a  modus,  being 
established  with  little  or  no  contrariety  in  the  evidence,  and  it  being 
objected  to  as  a  modus  upon  a  ground  of  law  and  not  of  fact,  it  is 
now  ripe  for  the  opinion  of  the  court,  and  it  so  happens,  that  we 
are  called  upon  to  decide  upon  it  in  the  case  of  another  defendant ; 
and,  consequently,  then  will  be  the  proper  time  to  dispose  of  this 
objection. 

The  defendant  Davisj  whose  case  comes  next  in  order,  is  the 
occupier  of  three  tenements  in  the  township  of  Great  Sutton ;  and 
he  states  the  same  sort  of  title  to  the  tithe  of  hay,  hay-grass,  and 
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1 775.     fitment,  in  the  owners  of  those  tenements,  as  Whitehead  has  set 
up  in  the  owners  of  estates  in  Utile  Sutton.    Upon  the 


Ttovis  , 

V.        *there  is  this  di£ference  between  the  two  cases.  The  tithes  beloiiging 

*r^^9  ^  to  the  rectory  in  Great  Sutton  have  been  sold  to  the  purchasers  of 
estates  there.  But  it  is  in  evidence  that  these  tithes  were  collected 
before  they  were  sold :  that  tithes  of  com  and  grain  only  were 
received  or  even  demanded  by  the  rector ;  and  the  evidence  to  the 
tilth-penny  is  the  same  here  as  in  lAttle  Sutton.  Under  such  cir- 
cumstances, if  the  impropriator  had  taken  upon  himself  to  convey 
tithe  of  hay  to  the  purchasers  of  the  estates  in  Great  Sutton^  they 
could  have  taken  nothing  under  the  conveyance :  but  in  this  respect 
Davis  is  in  the  same  case  with  Whitehead  ;  he  has  offered  no  evi- 
dence of  any  such  conveyance:  therefore  ^as  the  objection  in  the  case 
of  Whitehead  applies  to  this  defendant,  he  must  be  decreed  likewise 
to  account  in  the  same  manner.  The  defendant  Bateman  is  occupier 
of  a  farm  inclosed  from  the  Waste  of  Great  Sutton  in  1785,  and  as 
I  take  it,  now  belonging  to  the  Cholmondelof  family,  who  as  rectors 
are  entitled  to  the  tithes  of  com  and  grain  arising  thereon.  This 
defendant  claims  to  be  entitled  to  tithe  of  hay,  hay-grass,  and  agist* 
ment,  upon  the  same  ground  of  enjoyment  of  these  tithes  byr  the 
grantee  of  the  abbey,  as  has  been  insisted  upon  by  the  ot)ier  de« 
fendants.  This  defendant  had  less  to  prove  than  the  other  defend- 
ant, for  he  is  not  incumbered  with  a  proof  of  a  purchase  of  the 
tithes  from  the  grantee :  but  he  fails  totally  in  the  proof  which  was 
necessary  for  him  to  make  in  common  with  the  other  defendants, 
namely,  the  fact  of  the  enjoyment  of  this  species  of  tithes  by  the 
grantee,  and  therefore  he  must  stand  or  fall  with  them.  And  in 
this  case  there  is  no  colour  of  objection  to  the  plaintiff's  tide  to  re- 
cover, except  the  general  objection  of  a  defect  of  proof  of  an  en- 
dowment; for  the  tilth-penny  could  not  possibly  be  made  to  apply 
to  this  case  of  a  new  inclosure.     Some  stress  was  laid  upon  the 

'  words  ^*  tithe  of  hay''  having  crept  into  a  mortgage  made  by  some 

of  the  Cholmondeley  iwxkWy^  which,  it  was  said,  brought  this  case 
within  the  principle  of  the  case  ofFansham  and  Rotheram  before  my 

Infn  1177.  Lord  Northington.  But  it  was  satisfactorily  answered  at  the  bar, 
that  the  language  of  a  mortgage-deed,  not  followed  by  possession  or 
evidence  of  enjoyment,  could  in  no  case  avail  in  the  least;  and  that 
nothing  could  be  more  unlike  the  case  of  Fanshaw  and  Botheranif 
where  there  was  evidence  of  a  long  uninterrupted  possession  and 
enjoyment  under  a  series  of  family  settlements :  so  that  as  to  this 
defendant,  he  must  account  likewise  with  costs. 

I  come  now  to  the  case  of  the  defendant  Maddock^  who  defends 
separately. — He  is  an  occupier  of  land  in  the  township  of  Whitbjf: 

[  1080  ]  he  has  taken  up  the  defence  which  two  of  the  three  last-named  d&- 
fenc^ts  have  rejected.  I  mean,  the  modus  of  a  penny  called  the 
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tilth-penny. .  He  states,  that  in  the  township,  of  Whiiby  there  is  a     1775. 
ffu)dus  of  a  penny,  called  a  tilth-penny  in  lieu  of  the  tithe  of  hay  for    '  ^^^^^ 
every  ancient  tenement  payable  by  the  occupier  at  Easier:  and  he         ▼. 
states  the  lands  in  his  occupation,  consisting  of  five  closes,  to  have  ^^ 

been  parcel  of  such  ancient  tenements  as  have  immemorially  paid 
a  tilth-penny.  There  is  i^me  evidence  on  the  part  of  the  plaintiff 
to  show,  that  tw6  of  these  closes,  that  is,  Mudwell  and  Long  Crafty 
were  parcel  of  ancient  tenements  belonging  to.  houses  situate  in  that- 
part  of  Whitby  which  is  in  the  parish  o(  Stoke  ^  which  Maddock  ad- 
mits are  to  pay  tithe  of  hay  in  kind.  But  the  weight  of  the  evi- 
dence is,  they  are  part  of  Rabiii9orC%  and  SalmorCs  two  tenements, 
belonging  to  bouses  situate  in  that  part  of  Whitby  which  is  in  the 
parish  of  Eastham.  .  The  case  is  therefore  brought  &ir]y  to  the 
point  upon  the  modus^  whether  there  is  such  a  modus  as  the  defend- 
ant has  set  up.  One  witness  only,  Anne  Chamdey^  speaks  to  the 
tithe  of  hay  in  kind  having  been  rendered  to  the  vicar  in  Whitby ; 
and  that  is  a  single  instance  only,  viz.  for  the  Inn  Jack^  part  of 
Edward^ s  tenement : .  all  the  rest  of  the  witnesses  and  several  terriers 
agree,  that  no  tithes  in  kind  have  ever  been  paid.  The  terriers- 
say:,  Whitby  is  freed  from  the  tithe  of  hay  by  the  payment  of  a 
tiUh-penny  for  every,  house.     The  witnesses  say,  that  a  tilth-penny.  ^ 

was  payable  in  lieu  of  the  tithe  of  hay  by  the  occupier  of  each  farm- 
house having  lands  holden  therewith.  One^  witness,  Robert  Hayes^ 
in  another  part  of  his  evidence,  adds,  that  he  understood  the  tilth- 
penny  to  extend  to  cover  fields  anciently  belonging  to  ancient  farm- 
houses :  his  evidence  goes  ta  support  the  modus  laid  by  the  defend- 
ants for  specifick  lands.  But  he  is  not  supported  in  his  under- 
standing of  the  modus  by  any  of  the  other  witnesses,  and  the 
whole  tenor  of  the  evidence  is  against  it,  and  determines  the  pay- 
ment of  the  tilth-penny  to  be  for  lands  occupied  with  a  house  with-^ 
out  specification  more  or  less.  CritcMey^  one  of  the  witnesses,, 
says,  that  the  lands  which  formerly  composed  the  tenements  within 
those  townships  where  the  tilth-penny  is  paid,  lie  intermixed,  having 
been  taken  from  one  ferm  and  added  to  another,  so  that  no  body 
but  one  intimate  with  the. whole  town^  or  who  has  lived  a  long 
time  therein,  can  give  so  perfect  an  account  as  could  have  been  given, 
when  the  tenements  were  holden  separate.  It  is  in  proof,  that 
Maddock  and  the  other  two  defendants.  Whitehead  and  Dcpois^  all 
held  three  or  more  tenements  which  the  witnesses  remember  to  have 
been  holden  separately,  for  each  of  which  when  holden  separately  a  r  iq^\  j] 
tilth-penny  was  paid.  And  yet  Critchley  says  expressly,  that  he 
collected  one  penny  and  no  more,  as  the  tilth-penny  from  each  of 
those  defendants ;  plainly,  because  he  considered  ihe  modus  as  pay- 
able for  the  lands  holden  with  a  &nn-house  indefinitely,  and  not 
for  specifick  lands.    The  same  witness  says,-  if  a  considerable  pi^rt 
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1775.  of  the  lands  belonging  to  a  fium-honse  were  taken  from  it»  and 
^^  added  to  another  farm;  yet  if  any  land  besidea  a  garden-spot  was 
T.  left  and  was  mowed,  he  continued  to  collect  the  tilth-penny.  This 
Orton.  pursues  the  same  idea  of  a  payment  for  lands  more  or  less*  It  is  in 
proof  that  in  all  the  townships  there  are  houses  idiich  have  now  no 
lands  belonging  to  them,  but  formerly  had  lands,  and  paid  the  tilth- 
penny.  The  decrease  of  houses  having  lands  within  die  memory  of 
the  witnesses  is  stated.  In  Whitby  they  are  decreased  firom  14 
to  9 ;  and  Critchley  says  he  collected  only  nine  tilth-pennies.  In 
Great  Sutton  they  are  also  reduced  fix>m  14  to  9;  in  Little  Sutton 
firom  18  to  8 :  aiMl  no  witness  speaks  of  more  than  one  tilth^penny 
paid  by  the  occupiers  of  any  of  the  consolidated  tenements.  An 
argument  was  drawn  from  the  names  of  the  tenements  contmumg 
the  same  for  a  great  length  of  time :  but  those  names  did  not  ap- 
pear to  be  of  any  antiquity;  many  of  them  being  the  names  of  the 
tenants,  whom  the  witnesses  remembered  to  have  first  occupied 
them,  and  the  preserving  of  the  names  of  former  occupiers  is  in 
great  measure  accounted  for  by  the  usage  in  the  parish  to  rate  to 
the  church-ley,  as  it  is  called^  by  tenements. 

Upon  the  whole,  therefore^  there  seems  to  be  no  doubt  as  to  the 
fact  of  there  having  been  a  usage  to  pay  a  tilth-penny  for  every 
house  having  lands  belonging  to  it,  without  specification  or  r^pard 
to  quantity.  There  is  as  little  doubt  that  this  usage  is  different  from 
that  which  is  laid  as  a  modus  by  the  defendant  Maddock  for  spedfick 
lands  composing  an  ancient  tenement.  Notwithstanding  whicfa^ 
if  the  usage  which  is  proved  could  be  supported  as  a  modttSf  we 
should  not  incline  to  decree  an  account.  Not  that  the  cases  cited 
in  prohibition  stand  in  our  way,  (for  in  prohibition  it  is  always  a 
<]U€stion  of  jurisdiction  ;and  any  thing  that  shews  that  the  eccle- 
siastical court  ought  not  to  have  that  jurisdiction  is  sufficient  to  refiise 
a  consultation :)  but,  because  the  reasoning  which  weighed  with  us 
in  the  case  of  Ojcton  v.  Healingf  would  also  govern  this  case. 
This  consideration  makes  it  necessary  to  inquire  into  the  legality 
of  the  modus  proved.  As  to  which  it  has  never  been  contended^ 
that  such  a  modus  could  be  supported.  But  the  counsel  for  the 
[  1082  ]  defendant  assuming  against  the  clear  result  of  the  evidence^  that 
the  modus  proved  was  for  specifick  lands,  have  argued  that  the 
severance  does  not  destroy  the  modus;  that  it  is  not  necessary 
that  all  should  remain  in  one  hand;  that  every  man  who  holds 
a  part  is  liable,  as  in  the  case  of  a  rent-charge,  and  that  it  is  suffici- 
ent that  the  vicar  is  not  without  his  remedy.  All  which  is  very 
true,  and  would  be  to  the  purpose,  if  the  modus  were  as  they  state 
it.  But  it  being  clearly  otherwise,  and  being  a  recompence  for 
a  tithe  wholly  uncertain,  fluctuating  in  its  amount,  shifting  accord* 

ing  to  the  changes  in  the  occupation  of  lands,  to  be  reduced  to  a 
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!e  p^iDjr^  if  not  to  be  wholly  annihilated,  it  seems  imiMMiUe     1775* 
to  support  it.    Thb  is  so  clear  upon  principles^  I  &eed  not  look      jy^, 
for  authorities.    However,  the  case  of  TurUm  f.  CZoytoi,  of  which        ▼• 
there  is  a  loose  note  in  Bttnb»  80.  *  aeems  to  be  in  point    A  hay-  ^  ^ 
penny,  say  the  court,  is  uatemiotuijief  for  if  a  man  has  60  acres  sss. 
of  hay,  he  pays  only  mie  penny;  and  if  he  lets  them  to  60  several 
rflUMWig,  'diey  shall  pay  one  penny  a  piece.    The  converse  of  the 
proposition  would  have  put  the  unreasonableness  in  a  stronger 
light,  and  would  be  exactly  the  present  case;  that  is,  if  60  persons 
pay  each  one  penny,  and  they  let  their  land  to  one^  one  penny 
only  shall  be  paid.    And  in  &ct  this  defendant,  Maddockf  appears 
in  18  yeiirs  time  to  have  consolidated  so  many  tenements  or  parts 
of  tenements  in  the  township  of  Whitby  as  have  increased  his 
rent  from  4/.  to  170/.    If  this  tnodus  cannot  be  supported,  there 
is  nothing  in  the  way  of  the  account  prayed  by  the  bill  against  this 
defendant,  and  also  against  the  other  defendants.  Whitehead^  Bate* 
vump  and  DaviSf  who  are  occupiers  of  lands  in  those  townships  in 
which  the  usage  of  the  tilth-penny  has  prevailed,  agamst  whom  I 
have  already  stated  there  must  be  an  account  unless  this  modus  can 
be  supported.    And  therefore  upon  the  whole  the  directions  are^ 
that  the  parties  go  to  trial  of  the  issue  upon  the  modus  set  up  by  the 
defendants,  Oj^oh  and  Healings  with  liberty  to  indorse  the  postea 
as  usual,  and  that  there  be  an  account  decreed  for  tithe-bay  in 
kind  against   Whitehead^  Batemaih  and  Daoisy  with  costs.     As 
against  the  defendant  Maddockf  inasmuch  as  he  has  set  up  a  de» 
fence  as  feirly  as  he  could  do  to  make  a  tolerable  case  to  give  him 
a  chance  of  success  upon  a  true  ground  of  defence,  that  is,  that  no 
tilhes  in  kind  have  been  received;  we  think  he  had  a  good* colour 
to  make  the  defence  he  did,  and  as  to  him  the  decree  ought  not  to 
be  with  costs.    It  is  my  duty  to  observe,  though  my  Lord  Chief  [  1085  J 
Baron  and  my  brothers  have  agreed  with  me  in  the  decree  we 
are  to  pronounce,  I  alone  am  answerable  for,  I  am  afraid,  many 
errors  and  mistakes  which  may  be  found  in  the  reasons  which  have 
been  drawn  up  during  the  course  of  the  sittings  in  a  hurry ;  there-, 
fore  I  am  bound  to  take  them  upon  mysel£    You  will  tiy  the  issue 
at  Shrewsbury^ 

The  defendant  Oaton  and  others,  on  the  2Sd  of  Januaty  1777, 
the  defendant  Whitehead  being  dead,  petitioned  for  a  rehearing ; 
and  it  was  on  the  same  day  granted,  upon  the  defendant's  making 
the  usual  deposit. 

The  plaintiff  revived  the  suit  against  the  executors  of  Whiter 
head:  and  on  the  16th  day  of  April  1777,  on  the  application  of 
the  executors,  the  original  cause  was  also  ordered  to  be  reheard  as 
to  them. 
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1775.       '  The   cause  came  on  accordingly  to  be  reheard;    and  upon 
L^^      hearing  counsel  several  days,  and  reading  the  proofs  and  exhibka 
T.         which  had  been  read  on   the  former  hearing;   and  on  reading, 
^^^'      on  behalf  of  the  plaintiff)  two  terriers  of  the  parish  of  Easiham, 
^'   remaining  in  the  consistory  court  of  the  bishop  of  Chestery  the  one 
of  them  taken  in  the  year  1696,  the  other  in  1709,  and  the  fol- 
lowing additional  evidence  on  behalf  of  the  defendants,  that  is  to 
say,  several  depositions  taken  in  the  cause ;   an  exhibit  marked  L 
being  by  an  order  of  the  court  to  be  produced  at  the  rehearii^;, 
viz.  ^^  A  table  of  tithes  due  in  the  parish  of  Easthatn,  accordingly 
*^  as  tliey  have  been  formerly  received  by  WiUiam  Seddon^  and 
^*  George  Beckett^  vicars  of  the  parish  of  Eastham/'  in  which  was 
the  following  clause^  viz.    '^  Easter  dues  in  Whitby  and  the  two 
'^  Suttons ;  no  hay;  no  tithe-calves ;  no  mortuaries;  only  a  penny 
<c  a  cow;    and  from  every  house  a  tilt^penny ;''   the  cause  was 
ordered  to  stand  over;  and  on  the  1st  of  Jufy  1777,  the judgemait 
of  the  court  was  delivered* 
MS. '  Lord  C.  B.  StoMfthe.  —  On  the  rehearing  of  this  cause,  it  has  been 

in&isted,  that  the  vicar's  right  to  the  dthe  in  question  does  not  sot 
ficiendy  appear;  and  that,  in  all  cases,  the  vicar's  right,  if  diqmted, 
ought  to  be  tried  at  law. 

There  is  no  such  rule  in  a  court  of  equity  that  all  disputed  fiKSts 
should  be  tried  at  law ;  where  indeed  Uiere  is  a  contrariety  of  evi- 
dence, and  a  doubt  is  created  in  the  court,  there,  it  ought  to  be 
tried  by  a  jury*  In  the  present  case,  it  is  proved,  that  the  impro- 
priators receive  tithes  of  com  and  grain  only.  If  the  impropria- 
tors demanded  the  dthe  in  question,  it  ought  to  be  tried  at  law: 
[  1084  ]  that  was  the  case  of  Carte  v.  Ball,  In  this  case  the  issue  already 
^^^^^*  directed  must  be  tried.  The  tilt-penny  is  not  insisted  upcm  as  a 
modus  by  the  defendants  who  have  reheard  the  cause.  The  tithii^- 
table  speaks  of  the  tiltrpenny  as  paid  for  hay,  not  as  a  modus*  This 
cause  is  merely  for  a  subtraction,  not  binding  any  right;  and  as  I 
am  satisfied  with  the  ricar^s  right  as  proved,  I  think  no  issue  ought 
to  be  directed  to  try  it. 

Egfre  B.  said,  he  had  given  his  c^inion  fully  before,  and  saw  no 
reason  to  change  it;  and  therefore  declined  giving  his  reasons. 

Hotham  B.  said,  he  was  not  present  at  the  former  decree,  and 
therefore  would  give  his  opinion.  —  ^  It  has  been  said  that  the 
Goort  of  Exchequer  has  not  an  original  jurisdiction  in  cases  of 
tithes,  but  that  it  is  only  incidental  and  collateral  as  to  discovery 
and  account.  But  it  is  to  be  recollected  that  thereis  a  marked  dis- 
tinctioo  between  the  court  of  Chancery  and  the  court  of  Ebcchequer. 
The  ooart  of  Exchequer  is  a  court  of  revenue,  as  well  as  a  court 
of  equity;  and,  as  a  court  of  revenue,  it  had  always  anoriginal 
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ion '  over  tithes.     Tithes  were  always  part  of  the  posses-     1 775. 
AoDB  of  the  crowD ;  and  it  is  the  peculiar  duty  of  this  court  to      -^   . 
protect  such  property  as  belougs  to  the  crown.     From  the  earliest        ▼. 
reports  or  records  of  law,  it  appears  that  the  court  of  Exchequer      ^^ 
have  uiiifbrmly  exercised  this  power  over  tithes ;  and  even  were 
the  point  problematioil,  the  constant  practice  of  the  court  for  so 
many  centuries  would  now  warrant  the  exercise  of  such  immediate 
and  d[>solute  jurisdiction.    This  is  merely  a  case  of  subtraction : 
the  rector  does  not  claim,  nor  ever  seems  to  have  claimed.    In 
Carte  v.  BaU  the  rector  actually  claimed,  and  therefore  it  was 
proper  ^to  try  the  right  by  a  jury.     A  modus  is  often  allowed 
without  ai,  trial ;   and  yet  in  a  case  of  subtraction,  that  is  a  decree 
on  the  right.    It  is  objected  that  the  vicar  has  not  stated  hisevi- 
dence.     It  is  not  necessary  to  state  it.     The  question  then  is  only, 
whether  it  shall  be  tried  at  law.    As  to  Oxton  and  Healing  an  issue 
is  directed ;   and  in  such  a  bill  as  this,  I  think  it  not  necessary  to 
try  die  right  of  the  vicar.    It  appears  to  me  sufficiently  from  the 
evidence  in  this  cause,  that  the  impropriators  have-not  received 
tithe  of- hay,  and  that  the  vicar  has.    Uoyd  v.  Mortimer  proves,  Supmioso. 
that  payment  of  tithe  in  one  part. of  the  parish  is  evidence  of 
right  to  it  in  another.    There  is  no  doubt  that  the  tilt-penny  is 
paid'  for  hay;  the  natural  construction  of  Ihe  tithing-table  is,  that 
the  tilt-penny  is  paid  for  hay.     I  think  the  decree  ought  not  to  be 
varied  in  part'' 

Perryn  B.  having  been  counsel  in  the  cause  for  the  defendants  [  1085  ] 
declined  giving  any  opinion. 
•   The  court  thercdbre  ordered  the  decree  to  be  affirmed. 

From  these  decrees  the  defendants  appealed  to  the  Hduse  of 
Lords,  for  the  following  (among  other)  reasons: 

1.  That  although  a  rector,  whether  lay  or  appropriate,  is  entitled 
to  tithes  of  common  right,  and,  on  a  bill  brought  by  him  for  tithes, 
has  nothing  more  to  prove  than  that  he  is  rector;  and  it  is  in- 
cumbent on  the  defendant  to  prove  an  exemption  or  discharge,  or 
a  tide  to  the  tithes ;  yet  the  case  of  a  vicar  is  totally  difierent;  and 
it  is  as  dear  and  settled  a  rule,  that  when  there  is  a  rector,  primd 
fade  all  the  tithes  in  tiie  parish  belong  to  him,  as  that  in  order  to 
support  a  bill  by  a  vicar  for  tithes  in  kind,  he  must  prove  his  right 
to  such  tithes,  which  must  be  either  by  showing  an  actual  endow- 
ment, or  by  prescription  or  usage. 

'  2.  That  the  respondent  in  this  case  has  not  produced  or  proved 
any.  actual  endowment  of  the  vicarage,  nor  has  he  given  any  evi- 
dence of  the  taking  or  receipt  of  any  tithe-hay  in  kind,  in  the  said 
townships  of  Great  or*  lAttle  Sutton^  by  any  of  his  predecessors ; 
but  the  only  evidence  on  which  he  founds  his  claim  to  the  tithe«. ' 
of  hay  from  the  appellant's  several  fiumsi  is,  the  payment  of  the 
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1775.  said  penny^  called  a  tiltrpeniiy»  which  some  wiCnesMs  (who  am 
-^  all  common  country  people)  for  the  xeqkmdent  ha?e  said,  thqr 
▼.  were  informed  or  they  beUeyed  was  paid  for  tithe-hay,  but  in  a 
^^'^'^  very  vague  and  partial  way  (often  observable  in  depositions),  and 
without  giving  any  reasims  for  sndi  bdie^  or  saying  bow  er  fay 
whom  they  weee  so  infonaed,  and  so  as  not  to  be  admitted  as  legal 
evidence;  that  by  sndh  sort  a£  oral  testiminy,  die  wspcmdent 
deavours  at  this  day,  after  an  immemcxial  eigaymcat  to  tlie 
trary,  to  apply  the  tilt-penny  as  a  payment  for  tithe,  and  yet  in  a 
manner  not  to  be  good  as  a  modus^  but  still  as  evid^ce  to  siqiply 
the  want  of  endowment  and  ^oyment^  and  by  such  means  to 
come  at  the  tithe-hay  in  kind  from  the  appellant^ s  farms,  though  it 
appears  by  the  tithe-table,  which  was  in  the  respondent's  power, 
that  the  tilt-penny  was  from  every  house;  and  the  respondent  not 
having  alleged  or  charged  any  thing  in  his  bill  relating  to  the  sud 
tibrpenny  inany  manner,  it  was  impossible  for  the  appellants  to  give 
any  answer  to  such  his  evidence^  or  to  examine  any  witnesses  to  con- 
tradict il^  or  to  cross-examine  the  witnesses  produced  by  him,  or  to 
say  any  thing  rdating  thereto.  And  the  evidence  produced  and 
r^  by  the  respondent  in  support  of  his  claim,  and  relating  to 
[  1086  ]  the  tilt*penny,  was  much  too  loose  and  incondusive  foe  a  court 
of  equity  to  make  a  decree  in  favour  of  the  respondent^  a  vicar,  in 
the  first  instance^  for  payment  of  a  tithe  in  kind,  against  commcm 
right,  and  which  neither  he,  nor  any  of  his  predecessors,  had  ever 
before  taken,  enjoyed,  or  claimed,  and  particularly  so,  a3  no  evi* 
dence  ought  to  have  been  suffered  to  have  been  read  to  matters^ 
which  were  not  charged  or  alleged  by  the  bill,  or  in  issue  between 
the  parties  in  the  cause* 

3.  That  the  claim  to  tithes  is,  in  its  nature,  a  l^al  claim,  and 
the  right  to  tithes  a  legal  right;  and  in  the  case  of  a  bill  filed  in  a 
court  of  equi^  by  the  respondent^  a  vicar,  for  the  payment  of 
tithes  in  kind,  and  the  vicar^s  right  to  the  said  tithes  being  denied 
by  the  defendant's  answer,  and  the  evidence  proving  that  he  never 
had  enjoyed  pr  received  the  tithes  demanded,  sxid  he  having  given 
no  clear  evidence  of  his  right  thereto,  it  is  submitted  by  the  appel- 
lants, that  a  court  of  equity  (which  has  no  orginal  jurisdiction  in 
matters  of  tithe^  but  gives  relief  in  consequence  of  the  account 
prayed)  ought  not,  in  the  first  instance^  to  have  decreed  in  favour 
of  the  respondent,  and  thereby  (in  effect)  established  his  right; 
but  ought  either  to  have  left  him  to  his  remedy  at  law  for  the 
recovery  of  the  tithe  of  hay,  or  have  directed  an  issue  to  try  whether 
the  respondent,  as  vicar  of  Easthanii  was  or  was  not  endowed  of 
the  tithe  of  hay;  upon  which  issue,  and  a  vivd  voce  examination 
of  the  witnesses,  the  question  would  certainly  be  better  and  more 
fully  discussed  and  decided,  than  it  could  be  by  the  court  of  £x<« 
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chequer  upon  the  dqpositioiis ;  and  when  the  most  material  pnt  lof  1775. 
the  evidence  was  taken  and  received,  it  was  impossible^  as  before  j^wit 
mentioned,  for  the  appdlants  to  give  it  any  answer.  ▼• 

4.  That  besides  the  aforesaid  reasons,  it  is  an  additional  objection 
to  the  decree,  as  to  the  relief  given  against  the  appellant  Elizabeth 
JBatemanj  that  the  &rm  occupied  by  her  has  not  been  inclosed 
from  the  waste  above  forty  years ;  and  therefore  there  could  be 
no  pretence  that  the  penny  called  the  tilt-penny  was  in  respect  of 
that,  and,  consequently,  no  satisfiu^tion  whatsoever  could  be  pre- 
tended to  have  been  ever  paid  in  lien  of  tithe-hay  of  that  &nn,  and 
the  respondent  had  no  evidence  in  support  of  his  right  to  the  tithe- 
hay  arising  thereon. 

5.  That  it  is  certain,  that  the  appellants  and  the  former  occu- 
piers or  owners  of  their  farms,  have,  from  time  immemorial, 
invariably  taken  and  enjoyed  the  hay  arising  therefrom  for  their 
own  nse^  without  paying  any  tithe  thereof;  and  it  never  was 
conceired  by  any  of  them  that  they  paid  any  satisfiiction  for  the  [  1087  j 
same;  and  Uierdbre  the  appdlimts  humbly  insist,  that^  in  favour  ot 

auch  long  enjoyment,  a  grant  of  such  tithe-hay  ought  to  be  pre- 
sumed by  every  court  of  justice  to  have  been  made  by  the  person 
or  persons  capable  of  making  the  same. 

6.  That  for  the  reasons  aforesaid,  and  as  the  daim  to  the  tithe 
of  hay  in  kind,  made  by  the  respondent,  was  never  made  by  any 
former  vicar  of  the  parish,  noir  by  him  until  several  years  after 
he  became  vicar  thereof;  and  as  the  appellants  did  no  more  than 
defend  what  they  apprehend  they  have  a  l^al  right  to,  and  pre- 
serve the  andent  usage  in  the  parish;  they  humUy  apprdiend 
that  the  court  of  Exchequer  ought  not  to  have  decreed  them  to  pay 
the  respondent  the  costs  of  the  suit. 

On  the  other  hand  the  plaintiff,  in  affirmance  of  the  decrees, 
urged  the  following  (among  other)  reasons : 

1.  Because  the  defence  of  the  several  appellants  stands  cleariy 
fiilsified  in  every  material  point,  the  executors  of  the  late  William 
Whitehead^  in  particular,  being  now  presenting  this  appeal  in  direct 
opposition  to  an  act  of  parliament,  which  makes  it  impossible  that 
the  defence  of  their  testator  could  be  true. 

2.  Because  the  tilt-penny  modus,  proved  in  the  cause,  was  ob- 
jected to  in  the  court  bdow,  on  the  ground  of  law,  and  not  of 
feet ;  and  therefore  was  ripe  for  the  judgement  of  the  court. 

3.  Because  no  length  of  time  caa  give  sanction  to  a  bad  modus* 

4.  Because  an  appeal,  like  the  present,  following  two  hearings, 
in  the  court  below,  of  ten  days'  continuance,  and  two  unanimous 
decrees  in  that  court,  aiier  six  months'  mature  deliberation,  in 
fevour  of  the  respondent,  seems  (not  so  much  to  bespeak  the  efforts 
of  parties  presuming  th^nselves  injured,  and  seeking  redress,  as) 
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1775.     to  betray  the  detennined  purpose ofapowerfal  oombioation, prored 
j,^^^      in  the  cause,  to  barassy  and,,  if  possiU^  to  destroy  an  unsupported 

▼.         individual. 
^^'^^  On  the  26th  of  January  1 779,  after  the  arguments  of  counsel 

had  been  heard  at  the  bar  of  the  House^  Lord  Mansfidd  qxdce  as 
fi>Uows: 
.^rifsMSS.  ^'  ^^  Lords,  This  question  has  taken  up  some  days  of  your 
Lordships'  time.  It  takes  its  rise  from  a  bill  filed  in  the  court  of 
Exchequer  by  the  respondent,  who  is  vicar  of  the  parish  of  East" 
ham^  against  the  occupiers  of  land  in  that  parish ;  and  in  that  Inli 
he  states,  that  he  is  endowed  of  tithe  of  hay  and  small  tithes  through 
out  the  parish.  He  states  that  these  tithes  have  been  subtracted, 
[  1088  ]  some,  by' some  occupiers,  and  others  by  other  occupiers:  that 
some  of  the  occupiers  have  subtracted  the  tithe  of  hay  for  one  year, 
and  others,  who  are  not  now  before  this  House,  have  subtracted 
the  payment  of  small  tithes  for  one  year ;  and  he  pray&  an  account, 
and  payment  of  such  tithes,  your  Lordships  will  observe  for  .one 
year  only.  He  does  not  suggest  that  there,  is  any  question  dT 
right  whatever :  he  does  not  suggest  that  there  is  any  dispute  upon 
a  question  of  right;  he  does  not  suggest  that  any  modus  is  pK&- 
tended :  he  does  not  make  the  impropriator  a  party ;  but  brings  his 
bill  upon  a  clear  case  of  endowment  only  for  non-payment  of 
tithes  of  hay  in  kind,  and  that  for  one  year  only;  so  that  it  comes 
into  the  equity  side  of  the  court  (£  Exchequer  for  ^consequential 
relief,  on  a  dear  legal  right,  which  is  to  discover  the  quantity  and 
value  of  the  tithes  so  subtracted,  and  to  obtain  the  payment  of 
them.  To  this  bill  the  defendants  answer.  They  say,  he  is  not  en- 
dowed of  tithe  of  hay,  but  that  tithe  of  hay  belongs  to  the  impro- 
priator ;  that  they  have  purchased,  as  to  their  own  lands,  the  tithes 
of  hay  in  Great  and  Utik  Sutton;  that  they  purchased  them  firom 
the  impropriator,  they  having  been  immemorially  enjoyed  with  the 
lands;  and  that  is  the  way  in  which  they  claim  to  have  purchased 
them.  They  say,  that  a  modus  of  a  penny  a  house  is  paid.  This:  is 
awkwardly  stated  in  the  answer,  but  they  believe  a  penny  a  house  is 
paid  (called  the  tilt-penny)  for  all  small  tithes  not  paid  in  kind. 

Upon  these  pleadings  the  parties  go  to  proof.  In  their  ex- 
amination the  appellants  do  not  prove  that  they  have  purchased  the 
tithe-hay  of  the  impropriator,  otherwise  than  as  they  have  purchased 
the  lands  in  Great  and  Little  Sutton^  (all  which  townships  were  in 
the  abbot  of  Chester  the  appropriator),  and  that  the  lands 'are  free 
from  tithe-hay,  by  immemorial  enjoyment  therewith.  And  that 
is  the  way  they  say  they  have  purchased  these  tithes ;  in  no  other 
sense  have  they  purchased  them.  As  to  this  penny  payment,  they 
prove  nothing  as  to  it^  being  a  pension ;  they  prove  nothing  as  ta 
its  ever  being  paid  as  a  niodtis  or  composition  for  small  tithes ;. 
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they  give  a  sort  of  evidence  as  if  the  impropriator  at  least  claimed     1775. 
the  tithe  of  hay,  because  they  produce  from  the  b^inning  of  1690,      jv«« 
odd,  a  series  of  mortgages,  in  which  tithe  of  hay  is  alleged  as  a        ▼. 
part  of  the  security.     But  it  comes  ""out  in  the  proof  without  con-     ^^****'* 
tradictiob,  that  beyond  the  memory  of  man  or  writing  no  tithe  of 
hay  was  paid  to  the  vicar  from  tiie  hamlets  of  Great  and  Litde 
Sutton ;  and  it  comes  out  by  an  exhibit  made  above  a  hundred  years 
ago,   because  it  is  a  table  of  the  payment  of  tithes  and  vicars  C  1089  ] 
dues  in  the  time  of  the  two  vicars  mentioned ;  the  first  was  vicar 
in  16S7,  the  last  in  1667,  and  he  died  in  1692  or  169S;  therdbre 
it  is  near  a  hundred  years  ago  since  tiie  time  of  his  death ;  there^ 
the  memorial  is,    ^^  No  tithe-hay  is  paid."      This  comes  out  in 
evidence.     But  the  plaintifiP,  tiie  vicar,  has  examined  many  wit- 
nesses, and  produces  many  exhibits,  by  which  he  thinks  this  propo- 
sition is  manifest;   that  the  manner  of  paying  the  tithes  in  these 
townships  was  by  paying  a  penny  a  house,  called  the  tilt-penny, 
as  for  hay  only ;  that  this  manner  of  payment  was  such  as  by  law 
never  had  a  legal  existence,  becajise  it  is  unreasonable,  and  never 
could  arise  from  any  contract;  that  haviiig  been  erroneously  paid, 
though  it  might  be  paid  by  voluntary  agreement,  yet,  unless  k  .is 
such  as  may  be  presumed  to  have  had  a  legal  beginning,  it  does  not 
bind  beyond  that  consent:  tiierefore  he  contends  that  by  his  evi- 
doice  he  has  proved  that  this  was  the  mode  of  paying  th'e  titiie  of 
hay;  that  by  law  it  cannot  be  supported  asr  a  modus:  tiierefore  it 
must' have  been  by  agreement,   and 'the  consequence  is,  that  he 
must  have  been  endowed  of  the  tithe  of  hay  in  kind,  or  he' could 
not  have  received  diis  modusy  which  he  so  contends  was  for  hay. 

Upon  tile  hearing  of  the  cause  the  court  of  Exchequer  are  of 
opinion,  and  they  decree,  the  vicar  an  account  of  the  tithe  of  bay ; 
and  in  that  decree  tiiey  virtually  determine  these  points :  they  de- 
termine, that  in  fact  it  was  sufficientiy  proved  to  their  satisfaction, 
that  the  manner  of  paying  tithe  of  hay  in  these  townships  was  by 
a  penny  a  house :  they  determine,  if  tiie  &ct  was  so,  that  that  pay- 
ment never  could  have  a  legal  beginning,  and  therefore  ^was  void 
in  law:  they  determine,* that  though  it  was  erroneous  and  void,  it 
presumes  the  endowment  of  tithe-hay  as  much  as  the  payment  of 
tithe»hay  in  kind  could  have  done :  because  the  impropriator  cotdd 
only  give  the  tithe  to  the  vicar;  therefore  they  have  ^holden,'  that 
that  payment  proved  the  endowment;  they  have  holden  ferther, 
that  in  proving  such  an  endowment  (though  the  case  of  a  vicar  is 
very  dj£Eerent  from  that  of  a  rector)  by  law  he  was  entitied  to  the 
tithe  of  hay  in  kind,  as  in  the  case  of  a  rector.     The  defendants 
contended  on  the  bill,  as  they  do  noW  on  their  appeal,  that  the 
court  ought  not  to  have  made  that  decree  without  having  the 
rt^ht  of  the  vicar  legally  tried ;  that  the  cause  ought  to  be  sent  to 
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1775.  a  jiity  on  the  right  of  the  vicar,  llie  court  were  oT  a  diffirect 
"i;'  '  •  opinion,  and  upon  the  hearing,  and  at  the  rehearinf^,  they  unam- 
T.  moii8]y*made  an  immediate  decree.  From  that  decree  there  is  this 
^J'^Q',  appeal  to  your  Lord^ips,  and  the  single  point  on  the  ^peal  i^ 
^  ''  that  there  should  be  an  issue- to  try  the  le^  right;  that  the  issue 
should  be  directed  to  try,  wh^er  the  vicar  was  endowed  of  the 
tithe  of  hay.  This  the  ^pellants  argue  on  two  grounds:  IsW 
llkat  the  conclusion  does  not  fidlow,  supposing  the  &ct  to  be  true* 
which  the  vicar  contends  for,  that  a  penny  was  paid  &r  evny 
house  as  for  hay.  Sdly,  By  the  rule  of  the  common  law  a  vicar 
chums  by  his  endowment :  he  receives  here  a  pecomary  payment 
<^  wiiicb  be  was  endowed  in  Ueu  of  tithe,  and  such  eodowntmt 
was  of  the  money.  Upon  that  part  of  the  argument,  if'the  case 
rested  there,  as  to  the  endowment  being  of  money  in  lieu  of  tidiei, 
I  do  not  at  present  see  any  ground  to  difier  from  the  court  of  Ex- 
(dieqner.  It  is  wdl  known»  that  in  more  ancient  times,  when- 
ever  there  was  an  i^ropriatifHi  of  lands  to  a  religions  honaey 
there  was  a  perpetual  vicarage^  and  diat  vicarage  was  to  be 
endowed.  There  were  three  ways  in  which  a  rdigious  house 
that  had  the  land  appropriated  to  them,  (and  it  often  happeoed 
that  they  had  the  property  of  the  greatest  part  of  die  lands), 
there  were  three  subjects  with  wliich  the  vicarage  might  be  en*  - 
dowed.  It  mi^t  have  lands  by  way  ot  agreement:  it  nught 
have  a  pension  by  way  of  charge  issuing  out  of  the  religions  houses 
if  they  gave  a  pension,  they  did  not  give  tfae  tithes ;  and  if  tfa^ 
gave  the  tithes,  they  did  not  give  a  pensicm.  Anotfier  w^  of  en- 
dowing  was  with  a  parcel  (^  the  parsonage,  with  all  the  small  tithe^ 
or  tithe  of  hay,  periiaps  tithe  of  com,  particular  parts  of  the  great 
tithes.  But  when  a  pension  is  given,  (and  there  great  confusion, 
in  my  apprdiension,  has  arism  in  the  argument),  they  say  that 
money  was  given  instead  c^  the  tithe :  it  is  incorrect,  for  it  is 
money  given,  and  no  tithes.  It  is  impossiUe  to  give  mou^  as  a 
BBtisfiicticHi  for  tithes:  money  is  given  and  no  tithes.  The  vicar» 
they  say,  had  such  an  annual  sum  of  money  instead  of  tithes ;  no^ 
the  impropriator  gave  him  no  Uthes  there,  but  money  only. 
Where  there  is  a  pension,  if  this  is  a  pension,  it  is  no  argnmoit  of 
the  right  to  tithes  in  land.  A  religious  house  could  not  endow 
a  vicar  with  tithes  in  kind,  and  then  make  an  agreement  with 
him  that  those  tithes  should  be  ptud  in  a  manner  contrary  to  law. 
They  shall  not  give  him  tithes,  and  then  say,  he  shall  take  them  in 
a  way  the  law  says  could  not  have  a  l^al  banning.  The 
evidence  of  the  payment  of  money  in  the  lieu  of  tithes  is  then  an 
Idoice  of  the  endowment  of  the  tithes.  What  Mr.  Mansfield 
[1091  3  ^^y^  (i^  weight  on  tiiat  qnesdon,  that  ^ere  a  modus  is  set  vp'm 
answer  to  a  bill  brought  by  a  vicar,  and  that  vmdus  is  ccm- 
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demiled  on  the  faee  of  it,  the  vicar  has  aright  to  the  tithes  in  kind,     1775. 
because  it  is  evidence  of  the  endowment  of  the  tithes*    Who  is 
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to  have  them  ?  they  cannot  go  to  the  rector,  he  has  given  up  all        ▼. 
light  to  them.    Who  is  to  have  them,  but  the  vicar?    Therefore      ^^"*^* 
I  am  not  inclined  to  differ  from  the  court  of  Exchequer  on  that 
point,  because  it  would  be  attended  with  bad  consequences  in  all 
bad  moduseSf  that  are  so  pleaded* 

There  is  another  ground  on  which  the  defendants  contend  there 
diould  be  a  trial  at  law,  that  is,  with  regard  to  the  fact  itself 
whether  this  penny  has  been  paid  and  received  as  a  manner  of 
paying  tithes  of  hay.  There  are  many  arguments  which  seem  to 
have  very  great  weight,  and  deserve  your  Lordship's  serious  con- 
sideration, whether  that  ought  not  to  be  tried,  and  whether  a  court 
of  equity  has  a  right  to  decree  upon  depositions.  I  must  just  sum 
them  up  to  your  Lordships. 

The  first  is^  the  nature  of  the  claim.  It  is  a  claim  against  im- 
monorial  possession  and  enjoyment,  and  it  is  to  overturn  property 
which  people  have  thought  themselvte  secure  in  now  beyond  all 
memory  of  writing  or  maii.  That  is  a  Very  unfavourable  dwn, 
and  a  claim  that  every  court  of  justice  would  greatly  discountenance. 
It  is  a  right,  a  l^al  right ;  and  a  court  of  equity  cannot  set  adbde 
or  decide  as  to  the  consequences  of  that  legal  right;  to  determine 
a  right  against  constant  possession,  —to  determine  a  right  against 
constant  usage,  Against  constant  ebjoyibent*  There  is  nothing 
courts  of  justice  cannot  presume  in  favour  of  possession.  Pos- 
session is  every  thing ;  —  estates  are  bought  by  it  —  Such  a  claim 
is  always  reprobated.  — •  But  here,  a  court  of  equity,  on  a  question 
arising  on  a  legal  right,  proceed  in  the  first  instance  to  determine 
it,  and  to  make  a  decree. 

There  is  another  right  which  they  go  upon  for  the  respondent, 
which  is  the  medium  by  which  he  endeavours  to  shake  what  has 
been  quiet  for  centuries,  that  is,  a  penny  has  been  paid  for  eveiy 
house  and  for  hay.  Yet  it  is  immemorial  usage.  The  written 
testimony  is  rather  dark  and  wants  clearness,  as  to  the  nature  of  the 
practice  upon  it,  arising  from  what  witnesses  say,  whose  testimony 
is  never  taken  down  in  written  depositions,  as  it  is  in  evidence  in 
open  court  vivd  voce*  But  if  there  is  any  thing  uncertain  in  matters 
of  rights  it  is  of  course  to  be  tried  by  a  court  of  common  law ;  and 
in  a  variety  of  cases  where  it  is  on  such  a  right,  the  counsel  do  not 
read  their  briefs,  there  must  be  an  issue  of  course. 

I  now  proceed  to  consider  the  nature  of  the  evidence.    It  is  not  [  1092  ] 
because  the  weight  of  the  evidence  is  on  one  side  or  the  other,  that 
the  right  is  to  be  determined  by  a  court  of  equity.     I  know  no  case 
where  a  court  of  equity  decree  on  a  right  that  they  do  not  go  on 
this  ground,  that  it  is  clear  beyond  contradiction^  and  without  a  pds^ 
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1775;     sibility  of  its  being  othemoise.    But  there  is  a  leaning  in  all  juries 

.       to  determine  against  tithes :  therefore  there  are  many  precedents, 

i:.         M^here  upon  the  evidence  coming  home  quite  dear  upon  a  motbis 

^^^      set  up  or  a  right,  a  decree  has  been  made  without  sendbg  it  to 

a  jury. 

I  shall  now  consider  what  objections  have  been  made  to  this 

evidence.    In  the  first  place  as  to  the  n^adve  evidence,  that  the 

impropriator  has  not  now  the  tithes,  I  think  it  by  so  means  proves 

'    it;  it  is  very  eqtuvocal,  for  the  impropriator  was  the  owner  of  all 

the  lands  in  Great  and  LitUe  Sutton :  no  tithe-hay  has  ever  been 

paid;  none,  because  the  lessees  and  purchasers  occupied  it  them* 

selves  with  the  lands.     It  is  to  be  supposed,  that  when  he  lets  them 

to  his  t^iants,  the  impropriator  lets  them  tithe-firee  at  greater  fines 

or  rents ;  therefore  it  does  not  follow  but  that  originally  tithe-hay 

might  have  been  paid  in  kind  to  the  impropriator.     The  arguments 

firom  the  parliamentary  survey  do  not  at  all  conclude  by  any  means, 

and  therefore  that  is  not  decisive  to  prove^  that  they  did  not  pay 

such  tithes.     The  next  thing  is  upon  the  nature  of  this  payment. 

They  say  for  the  respondent,  a  modus  ia  paid  by  every  house  for  hay. 

It  is  a  very  extraordinary  payment,  very  difficult  to  conceive.  What^ 

a  penny  a  house  for  hay  I     Is  hay  made  in  the  house,  my  Lords,  or 

spent  in  the  house  ?    A  smoke-penny,  or  a  hearth-penny  for  a  house 

iijb.  1.      is  very  natural  and  weU  understood,  my  Lords.    Now  what  says  the 

JO  TOM»~*  written  evidence?  there  is  not  one  piece  of  it  that  states  what  the 

befbre  the     modus  is  for.'    The  table  of  fees  and  the  two  terriers  are  produced* 

bie^i637  W^*^  ^  *®  ^^^  ^^7  expressly,  that  no  tithe  of  hay  is  paid.  The 

bent  date,    &ct  is,  a  penny  is  paid,  but  for  every  house ;  for  what  else  the  penny 

le^7*de.   ^  P^^  ^^  ^^^^^  ^"^y  ^^^9  ^^  <>i^  ^^t  account,  they  do  not  say.  But 

Ruined  in  the  terriers,  which  is  very  remarkable,  of  ]  696  and  1707,  say  firee  of 

Dr.  Grant,  tithe-hay ;  but  a  penny  is  paid  for  every  house,  and  then  diey  say 

u  Co.  16.    (at  that  time)  "  on  what  account  we  know  not."    It  is  paid  by  every 

memoffial     hous^  but  they  pdy  not  hay:  what  is  covered  by  the  penny  we 

g^^*      cannot  tell.'    And  next  comes  the  parol  evidence.    And  here  some 

was  a  good  of  the  witnesses  say,  it  was  paid  for  land  occupied  with  the  house, 

PJjy^*"*   were  that  land  more  or  less,  and  if  there  is  no  land,  the  penny  is  not 

might  be      to  be  paid.     Others  say,  it  was  paid  for  ancient  tenements,  and  the 

1^^^^    land  ^anciently  occupied  with  those  tenements.  But  there  is  no  cer- 

•[109S  ]  tainty  from  this  testimony ;  and  there  are  other  circumstances,  my 

Lords,  that  weigh  a  great  deal.     It  is  argued,  that  the  appellants 

were  rather  surprized  (though  I  do  not  think  they  were)  as  to  the 

house-penny  being  reputed  to  be  due  in  lieu  of  some  tithes.   I  believe 

they  were  apprized  of  it,  and  were  aware  that  they  could  not  support 

it,  if  set  up  as  a  moduSf  and  therefore  did  not  set  it  up  as  a  modus; 

for  one  of  the  defendants,  MaddockSf  as  to  Whitby^  did  plead  it  as  a 

modus:  and  a  witness  says,  that  Whitehead  said,  it  was  paid  for 


CASES.  1093 

tith^hay.    I  do  not  therefore  think  the  appellants  were  surprized      1775. 
in  that ;  but  I  do  think  they  were  surprized  as  to  the  nature  of  the      ^y^^ 
claim,  and  what  the  vicar  meant  to  offer  as  proof  of  the  endow-         v. 
ment     They  plead  no  modusj  therefore  they  had  no  need  to  prove 
a  modus  .*  the  vicar  stated  no  modus,  therefore  they  had  no  need  to 
plead  or  prove  a  modus  ^  and  there  they  were  well  advised.     The 
vicar  comes  he^re  to  set  up  sl  modus  to  make  use  of  it  as  evidence  of 
his  endowment,  and  then  in  his  own  way  to  knock  it  on  the  head 
by  such  his  own  proof,  as  illegal,  and  so  to  let  himself  into  the 
tithes  in  kind.     There  never  existed  a  case,  I  believe,  in  the  whole 
practice  of  the  law,  of  just  such  a  ground  so  proved.    I  do  not 
believe^  my  Lords,  any  one  remembers  a  vicar  coming  to  set  up , 
a  modus,  and  then  damn  it,  as  not  being  a  legal  modus,  and  thence 
draw  an  argument  of  his  right  to  tithes  in  kind.    There  was  a 
stronger  case  before  Lord  Hardwicke  where  he  decreed  on  an  en- 
dowment.    It  is  the  case  of  Carte  {a),  whose  name  is  very  well  Saprm7d7. 
known  as  an  historian.     There  was  a  bad  modus  paid:  after  his 
brother's  death  he  brought  a  bill  for  the  tithes  in  kind ;  he  had 
gotten  the  abbot  oi  Lyra  to  furnish  him  with  the  endowment.  The 
occupiers  set  up  a  contributory  payment  to  the  amount  of  the  modm 
paid,  out  of  the  lands :  one  paid  5$.,  another  6&,  and  so  on,  filling 
up  the  sum :  they,  pleaded  that  as  a  modus  for  all  tithes.     But  upon 
the  evidence  my  Lord  Hardwicke  doubted  whether  it  was  suffi«« 
ciently  proved  to  have  been  paid  &s  a  modus,  and  that  it  might  be 
a  pension;  and  therefore  he  said,  he  must  prove  an  endowment; 
and  he  directed  this  issue^  whether  the  vicar  was  endowed  of  the 
tithes  claimed  by  the  bill.     The  &te  of  it  was,  that  he  was  not  en- 
dowed.    That  was  a  stronger  case  than  the  present,  because  they 
had  agreed  in  the  modus. 

Now  at  the  bar,  and  in  the  court  below,  no  distinction  has  been 
made,  as  to  the  nature  of  the  issue  to  be  directed,  if  an  issue  is  ^  be 
directed ;  but  it  is  taken  for  granted,  that  it  must  be  on  the  right  of  [  1094  ] 
the  vicar,  whether  or  no  he  was  endowed.  I  own  I  have  had  great 
difficulty  about  it,  because  1  think  directing  the  issue  in  that  form 
is  leaving  that  to  the  jury  as  a  matter  of  fact ;  if  tithes  in  kind  have 
in  any  manner  eo  nomine,  if  they  have  been  paid  in  any  manner, 
though  illegally,  it  is  equally  evidence  of  the  right  to  the  tithes,  and 
the  necessary  consequence  in  point  of  law,  I  should  think,  is  that  the 
vicar  must  have  the  tithes  in  kind,  if  the  modus  is  set  aside.  Leav- 
ing that  to  the  jury,  every  juryman  may  say,  the  evidence  before  me 
is  a  payment  of  money ;  I  cannot  say  whether  he  is  endowed  of  tithes 
in  kind,  I  know  nothing  of  the  legal  consequence.  The  fact  in 
point  of  appeal  here  is,  what  the  jury  are  not  warranted' to  pay  the 

(a)  S  Atk.  496. 

Vol,  III.  Q 
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1775.     lemt  iregard  to ;  the  c«3e  for  them  to  try  is,  whether  the  near  ie 
'  ^^^^^      endoved  of  the  tithe  of  hay.     If  there  should  be  a  trial  on  this  part 
▼.         of  the  case^  I  am  qot  struck  with  the  oonsequenoe  of  it,  that  it 
might  shake  all  those  cases  which  are  established  ip  the  courts  of 
equity,  that  if  a  near  has  a  moAa  set  up  against  him,  that  of 
eourse  .there  must  be  an  endowment  of  the  tithes  in  kind  to  the 
vicar,  after  the  modus  is  condemned,  that  they  should  direct  an 
issue  to  know  whether  he  was  endowed  of  it,  or  noi  and  the 
counsel  say,  the  practice  is  so,  and  here  no  modus  is  pleaded  by 
the  appellants.    In  my  awn  mind,  I  think  what  will  maintain  the 
justioB  of  the  case  i%  to  direct  an  issue  upon  the  very  &ct    Em 
fytto  crUurjus  /  if  the  fiuit  is  determined,  the  law  fbUows  of  ^ttrse; 
an  inquiry  being  dieected  on  the  fiuit,  the  &ct  necessarily  invoivea 
the  law.  Courts  of  justice  direct  issues  for  their  own  conscienoe  to 
apply  it  to  the  fiuA  of  the  case.    What  I  propose  to  your  Lordshipa 
therefpra  is,  to  direct  an  issue  to  be  tried  between  the  parties^ 
whether  the  tiit-penny  paid  by  the  occupiers  of  houses,   within 
the  townships  of  Great  and  Littie  Suttouj  to  the  vicar  of  the  parish 
of  Eadhamj  has  been  paid  as  a  modus  and  compositioa  in  lien  of 
tithe-hay,  with  liberty  to  indon^  the  postea.    Your  Lordahipe 
yee,  in  these  fiicts,  the  respondent  is  to  prove  the  affirmative :  if 
the  appellants  can  prove  that  this  is  a  pension,  the  issue  will  be  with 
them :  if  they  can  prove  the  money  ap[died  to  a  mpdus  as  for  small 
tithes,  the  issue  will  be  with  them.    The  great  objeetioa  to  the 
issue  is,  it  is  to  set  aside  a  modusy  and  the  occupiers  have  not  stated 
the  modus.    How  was.it  paid,  and  for  what?  is  the  question.     The 
jury  may  inquire  into  the  facts,  and  they  will  then  see,  v^tlier  it 
is  a  good  or  a  bad  modus  i  if  a  good  modusj  the  vicar  will  not  have 
C  1095  ]  a  right  to  tithes  in  kind;  if  it  is  a  bad  modus,  he  will  have  a  right. 
I  therefore  prqpose  to  your  Lordships,  that  the  court  of  Iixchequer 
direct  a  trial  at  law  in  the  county  of  Chester  upon  the  foHowing 
issue,  *^  Whether  the  tilt-penny  paid  by  the  occupiers  of  the  houses 
within  the  townships  of  Great  and  IMle  Suikm  to  the  vicar  of  the 
parish  of  I^stkam,  has  been  paid  as  a  modus  or  composition  in  lien 
of  tith^hay,  with  liberty  to  indorse  theposteOo  reserving- a)}  ffarther 
consideration  in  the  case  for  an  after  time/' 
Decree  of        It  was  therefore  ordered,  that  the  decree  of  the  court  of  Excho- 
£z(^quer    V^^^  ^  reversed ;  and  the  above  issue  was  directed  to  be  tried  at 
fBv«ra^;      die  next  summer  assises  for  the  county  of  Salopf  instead  of  the 
reefed.         county  of  Chester* 

Found  by  The  issue  was  accordingly  tried  at  Shrewsbury  at  the  foUowing 
^^atithe-  ^^^"^°^^  assizes,  when  the  jury,  which  was  special,  found,  that  the 
penny  had  tilt^pemiy  bad  been  paid  to  and  accepted  by  the  vicar  in  the  very 
to  anST^     words  of -the  issue.    The  other  issue  aa  to  Ae  modus  of  405.  a-yeer 

•ccepttd  by  te  vicar  m  s  modu9  or  compositioii  in  Ueuof  titfae^hey. 
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payable  by  Oueion  and  Hettlifig  in  lieil  of  the  sttiaH  titbes  of  the  de-     1775. 
mesne  lands  of  Netherpocle  was  likewise  tried  at  the  same  assizes,      -^^. 
and  a  verdict  was  found  m  fitvouf  of  the  modus.  ▼. 

A  new  trid  Was  moved  fer  on  the  issue  I'espeeting  the  tilt^-penny  ^'^' 
modus  and  refused;  and  on  £5th  Nov.  1779,  the  cause  came  on 
to  be  heard  oo  the  equity  reserved,  when  the  court  ordered  the 
defendants  Ostm  and  Healing  to  pay  the  arrearfl  of  the  modus  of 
40&  found  by  the  verdi(it ;  and  on  their  undertaking  to  do  so^  the 
bill  to  be  dismissed  as  against  them,  without  costs  either  at  law  or 
in  equity :  and  they  further  ordered  an  account  to  be  taken  of 
what  was  due  from  the  defendants.  Whitehead,  Davhi  and  Btttenum^ 
leqieetively  for  the  tithes  in  kind  of  hay  demanded  by  the  bill,  and 
that  the  said  several  defendants  should  pay  what  shodd  foe  reported 
doe  to  the  plaintiff  on  account  therec^,  together  with  hid  cost^  both 
Jrt  law  and  in  equity  widi  respect  to  the  tithe  of  hay. 

K.  B.  When  this  cause  first  came  on  in  the  court  of  Eitchequer,  ms« 
the  defendant's  counsel  olijected  that  there  was  a  want  of  proper 
partiea,  noM  of  the  land-owners,  eaccept  the  defendant  W.  Whiter 
itadj  a  laad^owner  as  to  (rnrt  of  the  tetiements  in  hi^  occupation, 
Bor  the  impropriator  being  parties  to  the  suit ;  and  that  the  vicar'^ 
x^ht  being  denied,  they  oi^t  to  have  been  parties :  and  in  sup- 
port of  tMt  objection  the  case  of  Hoopet  v.  Lethridgej  Bunb.  291.  Sup«7<». 
was  cited*  But  the  eovrt  over-ruled  the  objecdon;  in  which 
apvion  JBjffe  B.  stales,  that  he  i^eed  singly  on  the  ground  of 
aioonv«nience.  I  lode  i^  says  he,  diat  though  there  was  no  strict  [  1096  ]] 
objection  for  want  of  parties,  but  the  court  could  make  a  decree 
between  these  parties;  yet  that  the  courts  if  they  saw  upon  the 
openiog  or  on  die  suggestion  of  the  defendants,  that  other  parties 
dained  an  interest  in  the  samre  thing,  and  that  there  might  be  fur- 
ther litigation^  did  frequently  order  the  cause  to  stand  over,  and 
those  parties  to  be  added :  that  the  case  ift  Bunbury  seemed  of  that 
tort :  that  thia  bekig  in  die  discretion  of  the  court,  they  would  con- 
sider the  convenience  and  the  inconvenience:  considered  upon  the 
gfomid  of  ameonvenience  and  expence,  the  number  of  parties  to  be 
added,  die  probabilities  of  abatements,  the  tonnection  of  the  defend- 
anti  with  die  partfes  sappoited  to  be  fafterested,  it  wouM  be  nnilt 
tO' do  it  in  this  case  (ii>« 

(tf)  ik9  to  die  ModiM  kflMMfe  up.    069  ite  later  iOf,  S  FH»  itB*  hxf§  eonaldi^6cf  these  two  cases 

cue  c^BeimeUf.Readiii^  12^2,  ^wWm,  Grant  as  irreGOftdhablc^*     See  also  Ltyton  y.  Partont, 

M.R.  hi  JJtaekdum  t.  Jgpt&fh  It  ^es.  4f$,  infra,  IS  XTes.  175.  ir^ra, 
Md  C.B.  JUdUtnto  in  mOmmfm.  v.  Im^  hoi^ 
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1775. 


M.  16  Geo.  III.    A.  D.  1775.    Scac. 


mite 

V.  White  V.  Friend. 

On  a  bill  '^'^^  rector.  of  Little  Monghamy  in  the  county  of  Kenty 

by  a  rector  all  tithes  and  oblations  arising  therein. 

the  grantee  "^^  defendant  Wybwm  said,  that  he  had  regularly  every  year 

from  the  Set  out  his  tithes,  and  that  they  had  as  regularly  been  carried  away 

ccrtoTn**  ^^  ^^  defendant  Friendj  but  by  what  right  he  claimed  the  same  he 

lands  in  the    knew  not. 

his  leJUe  ^^^  defendant  Friend  said,  that  during  the  year  1773  he  oocu- 

"^^®      pied  lands  in  the  parish  as  tenant  to  sir  N.  Daeth,  Bart ;  that  sir 

S.C.  ^*Daeth  held  the  said  lands,  with  divers  other  lands  and  premises 

4  Wood's     in  the  5aid  parish,  by  lease  dated  the  twenty-first  of  Jmii^  1771 

Deer.  44.     ^^^  ^^  archbishop  of  Canterbury  to  his  fether ;  that  all  die  said 

premises  were  formerly  part  of  the  possessions  of  the  monasteiy  of 

Saint  Austin  in  or  near  the  city  oi .Canterbury^  one  of  the  greater 

monasteries ;  that  the  said  lands,  on  the  dissolution  thereof  were 

seized  into  the  hands  o(H.  %.  and  were  afterwards  by  him  granted 

to  Thojnas  then  archbishop  of  Canterbury^  and  his  successors ;  that 

they  were  holden  by  the  monast^y,  before  the  dissolution  thereof^ 

freed  and  exempted  from. the  p^men|  of  tithes;  that  by  SI  If.  8. 

c.  13.  the  said  lands^  were  discharged  from  the  payment  of  tithes 

as  freely  and  in  as  large  and  ample  manner  as  the  said  monastery 

had  holden  and  enjoyed  the  same;  and  that  he  had  good  right,  power^ 

and  authority  to  hold  and  enjoy  the  same,  in  like  manner,  exempt 

and  free  from  payment  of  tithes  to  the  plaintiff  or  any  other  person 

[  1097  ]  whomsoever.     He  admitted,  that  he  had  taken  all  the  dthes  which 

had  accrued  in  the  said  year,  for  the  said  lands  in  the  occupation 

of  the  defendant  JVybum,  which,  he  contended,  he  was  well  entitled 

to  do,   they  having  been   for   many  years   past  received  by  sir 

N.DaetA  or  his  ancestors:  and  he  insisted,  that  if  the  plaintiflP 

sought  a  satisfaction  for  the.  said  tithes,  sir  K  Daeth  ought  to  be 

a  party  to  this  suit. . 

The  plaintiff  replied;  the  defendants. rgoined;  and  .witnesses 
were  examined  on  the  part  of  the  defendant ;  and  the  cause  came 
on  to  be  heard  on  the  12th  o(  December  1775;  when  the  defend- 
ant's counsel  objected  to  the  plamtiff's  proceeding  for  want  of  pro- 
'     per  parties. 

Upon  this. occasion  Eyre  B.  said,  that  in  this  case,  the  want  of 
parties  was  not  strictly  an  objection ;  but  that,  if  it  was  convenienif 
the  court  would  order  parties  to  be  added :  that  he  inclined  to 
direct  the  cause  to  stand  over  with  liberty  to  amend,  by  adding 
parties  without  costs. 

Hotham  B.  said,  it  was  useful  that  the  cause  should  stand  over  in 
such  a  case,  for  the  purpose  of  making  a  final  end. 
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'   The  plaintifip  accordingly  amended  his  biU^  making  sit  N.  Daeth  1775. 

and  the  archbishop  of  Canterbury  defendants,  (a)  .       — 

There  was  finaHy^a  decree  for  an  account  against  Friend^  4*  WooeCs  v. 

IXaT.44.  ^'■^^' 


P.  16  Geo.  III.    A.  D.  1776.    Scac.  [  noo  ] 

Jones  v.)?aixiett. 

The  defendant  set  up  an  exemption. 

The  Ijord  C^Saron  said,  that  if  an  exemption  from  payment  of  Q«*  If  thcr 
tithes  is  set  up  by  a  defendant,  he  is  not  bound  to'  set  forth  the  is  bound  to 
value  and  quantity  of  die  tithes;  but  that  iacase  of  a  modus^  the  set  forth  the 

I  J*  1  /•      1  ▼alue  and 

value  and  quantity  must  be  set  forth.  quantity  of 

Perryn  B.  remembered  a  case  of  a  bill  brought  by  a  vicar :  the  ^  ^^ 

where  no 

defendant  in  his  answer  insisted,  that  the  rector  was  entided  to  the  sets  up  an. 
dthes  in  question ;  and  the  court  of  Exchequer  determined,  that  «*«»p*»o**- 
he  was  not  bound  to  set  fortK  the  quantity  and  value;  though  he  L  H^l  I 
seemed  to  doubt  of  the  case  of  an  exemption  mentioned  by  the 
Chief  Baron,  (ft) 

But,  in  the  present  case,  an  exception  to  the  answer  had  before 
been  heard  and  allowed ;  and  the  same  exception  was  now  heard 
again;  and  therefore  die  eourt  thought,  that,. in  all  events,  the 
defendant  was  now  bound  to  answer  to  that  exception ;  but  they 
thought  the  answer  sufficient,  and  over-ruled  the  exception. 


H.  17  Geo.  III.    A.  D.  1777-    Scac- 

Robinson  v.  Appleton.    [MS.] 

Bux  for  tithes. — The  defendant  set  forth  a  real  composition  Evidence 

made  before  die  time  of  queen  Eliz*  between  the  parson,  patron,  ^^^^^ 

ordinaxy,  and  occupiers,  by  which  an  acre  was  agreed  to  b^  paid  support  the 

in  lieu  of  tithe-hay  on  the  lands  through  the  district  otDisforth  in  ^  f^*^ 

the  parish  of  Topcliffe  in  Yorkshire*    All  the.  evidence  in  the  c^use  oompoaU 

as  &r  as  it  went,  tended  to  prove  a  modus*  4^Wood*s  '^ 

The  court  were  of  opinion,  that  though  in  case  of  a  real  com-  l><)a'.  lo. 

fa]  [In  Baron  Eyr^i  notes  theJoUowing  memo'  be  necessary  if  they  move  to  amend  in  time,  on. 

randum  is  tul^Qmed  to  tkis  cate.]  the  coming  in  of  the  answer:  and  if  not,  the 

N.  B.  The  next  morning  Mr.  Xisnyon  told  me,  court  will  always  weigh  the  comparative  conve- 
that  the  draughtsmen  were  apprehensive  of  being  niencies  and  inoonvemendes. 
involved  in  difficulties  by  our  order,  directing  the  Qu.  On  fiuther  consideratioR,  if  the  fMurtiea 
biU  to  be  amended  by  adding  psrties.  But  I  were  not  strictly  necessary :  for  the  defendant- 
think  not.  Ihey  will  make  the  usual  parties  in  set  up  a  title  derived  from  one  of  the  parties, 
the  first  instance :  if  it  appears  afterwards  by  the  In  another  esse  on  the  motion  of  MaddoXf 
answer,  that  odier  parties  are  necessary  or  con-  it  was  said,  that  it  would  be  an  objcctiou  for 
venient  to  be  added,  that  ^ill  be  a  sufficient  want  of  parties,  not  to^make  tba  person  in  whom 
guide.  the  tithe  was  a  party. 

*Mr.l>nyofi* objected,  that  the  witnesses* must        (6).  See    Gufnley'r*    FontUroy,      Bun.    €P. 

be  all  examined  over  again :  but  that  can  never  Gwill.  628« 

Q  a 
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1777.    positidn  it  u  not  aeccfiwr;  to  prodoee  tba  doed  of  €onf(MMa% 

*^^^r^    yet  there  must  be  evidence  tmidi^g  to  shew  that  mcb  A  deed  had 

▼•        beea  emcu^d;  whereas  the  evidence  m  thl$  omse  went  to  shew 

fPfeiom.  ^  a  prescriptiTe  payment  or  modus,  which  ought  not  to  ba  a»- 

founded  with  a  real  compoaitloB.    Decree  for  an  account  of  tithes 

in  kind. 

Smith  V.  Goddard  at  Setjeanfs  Inn  Hall  (&),  sittings  after  JUSchad- 
mas  term  1777>  same  point  deterifiined. 


M.  18  Geo.  IH-    A.  D-  1777-    Scac. 

Join  JBttmarik  t«  Jcstph  Limbrick  the  yonngeri  Jhupk  CtMiwuaref 

and  Mm  Skxh. 

ft 

S.C.     ^  The  plafaili£^  as  rector  of  the  parish  of  Tortworihy  in  the  coun^ 

Deer,  34!     ^f  Gloucester  J  filed  his  bill  against  the  defendants,  stating,  That  the 

Rayn.  809.  defendant  Limbrick  bad  ever  since  5th  April  17  73  occupied  lands 

Tiie  mar-     in  the  said  parish,  and  hept  thereon  a  considerable  numb^  of  milch 

ftrm?*'*"      cows,  which  yielded  great  quantities  of  knQk:  that  the  defendant 

attached  to    CulUmore  had  ever  since  1  si  January  1773  occupied  lands  in  the 

^J^/^       said  parish,  and  kept  several  milch  cows  thereon,  which  also  yielded 

•ubjccti.       great  quantities  of  milk ;  that  the  defendant  CuUimore  mowed  a  dose 

[  1102  3  called  The  JLagger  in  Toftooorth  in  1772,  and  dug  potatoes  in  the 

said  parish ;  and  that  both  the  last  defendants  had  several  other 

tithable  matters  during  the  time  aforesaid  in  the  said  parish,  the 

tithes  of  which  were  due  to  the  plaintifi^  but  never  set  out  for  him : 

that  the  defendant  Gdlimfn-Cj  lus  wife^  and  three  or  more  children, 

of  the  age  of  sixteen  years  and  upwards,  living  with  him,  had  re^ 

sided  ever  since  5th  of  May  1772  in  the  said  parish,  and  that  there 

was  due  from  them  to  the  plaintiff  Easier  offierings^  at  die  nte  of 

two-pmoe  an  head,  for  two  years  past. 

The  plaintiff  charged  by  his  bill,  that  he  was  entitled  to^  md 
ought  to  receive^  the  whole  mOk,  milked  or  every  tenth  natural 
day,  as  well  in  the  morning  as  in  the  evening,  as  and  for  the  tithe 
of  tlie  milk  of  the  cows,  for  the  whole  nine  preceding  natural 
days,  which  the  plaintiff  submitted  to  be  the  iair  and  equitaUe  way 
of  setting  out  tithe-milk  in  kind ;  and  he  insisted,  that  if  the  tithes 
of  the  nulk  of  the  vJhole  herd  of  cows  was  to  be  set  out  ai  every 
tenth  milking  only,,  the  owner  of  such  cows  would  claim  (con- 
trary to  natural  justice)  an  option  to  set  oi|t  the  tith^  eithcr*at  a 
Qiorning's  milking,  or  at  an  evening^s  qiilking,  as  he  pleased,  and 
would  then  set  out  the  evening's  milking  for  tithe,  whereby  the 
plaintiff  would  be  much  injured  in  not  receiving  his.  full  tithe  of 
milk;  for  that  by  the  usual  way  of  milking  cows^  the  quantity  and 

(ft)  4  AVoodKft  necM.  58S. 
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talne  of  Ih^  milk  of  rr^  eow  milked  ill  tibe  afternooo  or  evefiiD^     1777. 
w»  OB  im  ayenige  one  thiid  less  in  quantity,  aod,  conseqaenay,  m   -^j;;;;;;;;^ 
Tolaei  than  the  milk  milked  from  the  same  cows  in  the  mominir  of        ^. 
the  same  day,  whidi  waa  boeasioned  partly  by  the  great  inequali^    ^^a/wrvM,, 
of  the  times  between  milking,  and  part^  by  the  cattle  not  feeding. 
80  much  in  the  day  aa  they  do  in  the  n^ht>  by  teason  of  the  best 
of  weather,  fliesi  and  other  caiiaes;  and  he  ooncetred,  as  the  law 
gave  him  (as  fector)  the  foil  tenth,  and  not  any  thing  less  than  the- 
tentfi  of  the  tnilk  milked,  an  evenitig's  meal,  as  tod  for  the  tithe^. 
Would  be  vnfahr,  being  so  much  less  in  quantity  and  value  than  the 
fiill  tenth  of  the  milk  of  snofa  co^s  produced  by  the  ten  several  milk* 
faigs;  and  that  therefore  the  only  way  for  a  parson  entitled  to  the 
tithe  of  milk,  to  reeeive  a  foil  tenth  thereof^  vfrn^  that  the  milk, 
milked  m  the,  tenth  natmral  day,  in  the  morning  and  evening  should 
be  set  oat  for  the  tithe  of  such  milk*  (a) 

He  charged^  that  the  parish  of  TarMorth  Iras  a  dairy  parish^, 
appropriated  wholly  to  the  keepuJg  of  mikb  cows  and  makfa^  but^ 
ter  and  cheese,  there  not  being  lA  ^  whole  parish' abe^ethite  acr^ 
of  arable  land  (except  the  glebe)  insomruch  that  die  tithe  of  miUc  [1109  X 
is  the  best  and  most  vahmble  species  of  dthe  belongiiig  to  the  said 
rectory}  and  as  the  whole  tenth  part  of  the  milk,  and  not  any 
^bing  less  than  the  tenth,  (with  the  tithes  of  the  ollNtf  Uthafaie- 
Boatters  arising  in  the  said  parish^  which  ate^  comparatively,  bat 
small)  was  giveft  to  the  fect^  for  ther  maintenance  cf  hktiaalf  and 
fiunily,  he  submitted  it  to  flie  confty  that  the  setting  out  for  tith« 
the  milk  milked  <m  the  evening  of  every  fifth  day  only^  would  be 
pr^^ial  not  only  to  the  plaintifiy  in  diminislmi^  the  revenue  of 
his  rectory^  but  akw  to  the  potion  thereof  by  teaselling  thevahie  of 
the  advowsoB. 

And  he  finther  chorget^  that  whenever  the  said  defeildaAts  had 
set  out  the  tithe  of  any  miHc  in  kind,  tbey  had  always  set  it  out  iii 
an  evening,  and  never  in  n^  morning,  or  on  the  tcn^  naturid  day^ 
as  tbey  ouj^t  to  have  doneu  He  afao  charged^  that  the  oompnta^ 
tion  of  time^  when  4iie  milk  of  eveiy  person^s  oows.that  have  cthtA 
shoald  first  b^n  to  be  ttdMble  in  every  sacteedftlg  year,  was,  or 
o^g^  ta  be^  from  the  tkne  wheA  the  ftrse  eowy  after  eaiving^  in  an^ 
new  year^  was  htfonght  to  the  pail  aid  milke^  the  same  beif^  a 
new  increase  m  lenovationr  of  the  mSk ;  and  te,  of  eveflfy  cow  calv^ 
ing  after  snob  b^fore^nwniionedf  6o#,  the  tithe  ought  tiy  be  set  out 
on  die  same  Mtural  day  and  time,  as  that  of  tf^  first  oow  in  each 
succeeding  year  was,  or  owgkt  to  be,  when  flr&t  brought  to  the  paib 
and  milked  after  calving  ^  and  that  tlie  dtsfendants,  Aough  their 


—         '---*-■  '       I  -  I       .  r  ■       -    ..      ■■       .  ^.  .      ^.  . 


(«)  In  S.  C  RajB.  898.  is  a  table  coDtainio|;  the  aia^rwicet  between  a  momtng  aad 
evoiiDg's  milk  adapted  to  varfous  hours  of  millujig. 


Limbrick, 


\* 
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^777.  herds  of  cows  were  in  the  fall  of  each  year  dry,  and  yielded  Ikde'or 
Bosuwrth  no  milk,  yet  in  order  to  effectuate  the  design  of  making  all  the  milch 
cows  of  the  whole  parish  perpetually  dthable  on  one  and  the  same 
natural  day  in  every  year,  pretended  throughout  the  year,  on  every 
tenth  milking,  to  squeeze  or  press  a  very  small  quanti^  of  nulk 
out  of  the  whole  herd,  and  to  set  out  the  same  as  and  for  the  tithe- 
milk  of  such  cows ;  but  the  plaintiff  insisted,  that,  in  every  suc- 
ceeding year,  the  tithing-day  of  milk  ought  to  be  computed  from 
the  time  when  the  first  cow  after  calving  comes  to  the  pail  to  be 
milked  in  each  year,  and  that  the  tithing^ays  of  the  whole  herd 
of  cows  ought  to  be  governed  and  calculated  from  the  first  day 
when  such  first  cow,  after  calving,  in  every  year,  comes  to  the  pail 
to  be  milked,  and  not  by  the  unfair  practice  of  milking  a  few  cows 
which  are  in  effect  dry,  as  being  then  big  with  calf,  and  never 
milked,  unless  for  such  unfair  purposes,  in  order  to  keep  up  a  suc- 
cession of  tithing-days  throughout  the  year,  and  to  make  the  tith- 
C  1 104  3  ing-day  from  year  to  ye^  to  fall  on  one  and  the  same  natural  day 
^  throughout  the  parish,  intending  thereby  to  injure  and  distress  the 

parson,  by  constraining  him  to  collect  the  tithes  of  the  milk  of  the 
whole  parish  at  one  and  the  same  milking :  that  although  the  de- 
fendants pretended,  that  they  had  fiilly  and  duly  set  out  the  tenth 
meal  of  their  whole  herd  of  cqws,  as  and  for  the  tithe  of  milk,  yet 
the  plaintiff  charged  the  contrary  to  be  true,  and  that  he  was  en- 
titled to  the  tenth  natural  day's  milk  of  all  the  sdd  cows,  and  not 
to  the  tenth  evening^s  milk  only;  and  that  the  evening's  meals, 
which  they  pretended  to  set  out,  had  been  considerably  less  than 
they  ought  to  have  been,  occasioned  by  the  unequal  space  of  time 
of  milking  in  the  morning  and  evening  of  those  days,  when  the 
tithe  bad  been  pretended  to  be  set  out ;  for  that  such  space  of  time 
between  the  morning  and  evening's  milking  was  always  longer  on 
the  days  which  were  no  tithe-days,  than  on  those  days,  which  were 
Thif  all^gft.  ^called  tithe-days,'  whereby  a  considerably  less  quantity  than  the 
fiTuT^^      fiill-tenth  of  such  milk  had  been  set  out  as  the  tithe  thereof^  which 
prored.        plaintiff.  Conceived  he  was  not  bound  to  accept*    And  he  particu- 
larly charged,  that  the  defendant  Umbricky  on  10th  May  next 
before  the  filing  of  the  plaintiff's  bill  (being  what  he  called  a  tithing- 
day),  b^an  to  milk  his  cows  so  late  as  seven  in  the  morning,  and 
in  the  afternoon  of  that  day  he  began  to  milk,  as  and  for  the  tithe- 
meal,  at  three  o'clock;  and  on  15th  of  same  month,  being  what  he 
called  another  tithing-day,  he  did  not  finish  his  morning's  milking 
until  between  eight  and  nine  of  the  morning  of  that  day,  and  he 
began  his  evening's  milking^  which  he  pretended  to  set  out  for  tithe, 
soon  after  three  in  the  afternoon;  and  in  like  manner,  and  nearly 
about  the  dame  time,  and  for  the  same  cause,  his  cows  were  milked 
oh  the  20tb,  25tbi  and  SOth  May  then  ensuing,  hotix  in  the  morn- 
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ixeg  and  evening.  And  that  in  or  near  the  like  manner  and  ways  the     1 777. 
d^dant  CtMimore  had  carried  on  his  milking,  and  the  tithing  of  "^^jj^^^ 
his  milch  cows  from  19th  July  n*l%  being  what  he  called  a  tithing-        v. 
day,  on  which  day  he  began  to  milk  his  cows,  for  what  he  called    '^*"^^'^* 
the  evening's  milking,  before  tiyo  o'clock  in  the  afternoon  of  that 
day;  and  in  like  manner,  and  for  the  like  cause,  his  cows  were 
mSked  on  17th  September  last,  beihg  what  he  called  a  tithing-day, 
on  which  day  he  began  to  milk  his  cows  for  what  he  called  the  even- 
ing's milking,  before  three  o'clock  in  the  afternoon  of  that  day ; 
and  in  like  manner,  and  for  the  like  cause,  he  milked  his  cows  early 
in  the  afternoon  of  the  other  days  in  the  bill  mentioned,  being  what 
he  called  tithing-days.    And  the  plaintiff  mentioned  several  other 
instances,  wherein  both  the  defendants,  on  the  days,  they  called  [  1105  3 
tithing-days,  milked  their  cows  very  late  in  the  morning,  and  early 
in  the  afternoon,  and  not  at  the  hours  when  they  milked  their  cows 
on  other  days,  which  were; not  tithing-days,  by  which  mode  of 
milking  on  tithing-days  the  plaintiff  was  greatly  injured. 

vThe  bill  also  charged,  that  the  defendants  had  frequently  put  TImw  alle* 
the  milk  milked  for  tithe  into  undean  or  unwholesome  vessels,'  and  ^J^^^u 
sometimes  had  put  runnet  or  other  ingredients  therein,  to  injure  proved, 
and  spoil  it;  at  other  times  had  permitted  pigs  and  dogs  to  drink 
up  the  same  before  the  whole  milking  was  over,  and  often  per- 
mitted such  pigs  to  get  into  the  vesseb  wherein  such  milk  was 
placed,  and  to  wallow  therein ;  and  also  had  encouraged  and  per- 
mitted several  poor  persons  to  take  and  carry  away  the  said  tithe^ 
milk,  before  the  cows  were  all  fully  mUked,  whereby  the  plaintiff 
was  injured ;  and  the  bill  charged  several  instances,  wherein  such 
practices  had  ^)een  committed. 

It  further  charged,  that  in  the  parish  of  Tcrtworih.  there  is  no 
ancient  custom  respecting  the  mode  of  setting  out  the  tithe  of  milk, 
and  that  the  plaintiff  in  the  year  1772  took  the  tithe-milk  in  the 
manner  the  defendants  thought  proper  to  set  out  the  same,  in  order 
to  prevent  the  same  from  being  spoiled  ^  but  finding  the  same  to 
be  much  less  in  quantity  than  the  fitir  frill  tenth  part  of  the  milk, 
refused  to  accept  the  same  any  longer  than  during  the  said  year 
1772,  of  which  he  gave  notice  to  the  defendants. 

The  bill  also  charged,  that  since  1st  January  1773,. the  milk 
milked  by  the  defendants,  and  pretended  to  be  set  out  for  tithe, 
had  been  frequently  thrown  down  or  spoiled  by,  or  by  the  orders 
and  with  the  privity  or  consent  of,  the  defendants,  without  giving 
the  plaintiff  any  previous  notice  of  setting  out  the  tithe,  which 
notice  plaintiff  charged  they  ought  to  have  given. 

The  bill  then  stated,  that  the  plaintiff  claimed  the  benefit  of  a 
road  over  three  closes  of  ground,  in  the  possession  of  the  defendant 
^ock  (other  part  of  lord^/>»ci>fs  estate)  in  Tortamthy  as  appurtenant 
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1777.     or  beloiigiDg  to  defeodatit  Limbridfs  iadd  la&di^  tfbd  tmi  bf  die 

oecupieris  thereof  for  the  pUdntiff  to  fetch  and  cony  his  tithes  arkM 

▼.    /    ing  thereon  to  the  rectory  boase  in  TortworiA  i  atid  that  the  ssaal 

^^"^^'^^^    gate  in  one  of  Stock?n  closes  wss  lately  taken  down,  and  the  gap 

made  up,  to  prevent  the  plaintiff  from  feteSing  bis  tithes  that  way^ 

%herd>y,  if  he  gathered  his  tithes  atising  on  LimbricVs  huids^  he 

tras  necessitated  to  do  it  ui  a  Tery  cireaitous  manner^  by  a  road  one 

[  1 106  ]  mile  and  an  half  farther  about  than  the  way  claimed  (ulnch  is  only 

one  mile  and  six  poles)  and  nearly  the  whcde  thereof  out  of  H^ 

^  pariah  of  Tortmorthy  which  he  conceived  to  be  unreasonable^ 

And  the  plaintiff  also  charged^  dial  as  die  tithe  of  miHr  m  Tcri^ 
fDorth  was  valnable^  he  was  desiroas  that  the  mode  of  dthifvg  the 
same  shoold  be  setded  by  the  covrt  of  Exchequer,  and  submitted 
to  accqfyt  the  tithe  thereof  in  the  manner  the  other  occupiers  of 
land  in  the  said  pariah  thought  fit  to  set  h  out,  in  order  that  the 
mme  might  not  be  wasted  or  spoiled  pendmg  die  suit,  holding  the 
same  would  not  be  deemed  any  prgudice  to  the  right  whieh  by  his 
biU  he  ought  to  estabhsk;  wherefore  ils  die  defendants  refhse  to 
account  with  the  plaintiff  far  the  tttlue  of  the  tithes  before  men^ 
tioned,  the  [daintiff  pn^ed  that  ihey  might  be  decreed  to  acoount 
with  him  for  the  single  valoe  of  the  tithes^  and  that  die  defendant 
SHock  might  be  decreed  to  open  the  gap  so  made  op  by  him,  that 
the  plaintiff  m%ht  be  enabled  to  bring  borne  hi»  tidkes  dirough  end 
c^ng  the  fidds  in  the  bill  mentiooed# 

l^e  defendants  Umbrick  and  CuUifrufte  said,  that  diey  ocenpied 
in  the  parish,  and  also  in  several  adjoining  parishes,  lands  of  a  great 
yearly  value ;  and  that  they  had  k^  diereon  milch  cows^  whieb 
had  yielded  considerable  quantities  of  milk  thei^in. 

The  defendant  CfuUimore  said,  that  in  Jviy  1 771  he  reeeived 
notice  in  writing  from  the  plaintifl^  that  from  and  after  the  dtb  day 
of  April  then  next,  the  composition  between-  them  for  tithes'  shonid 
cease  on  the  then  terms ;  and  thai  Ae  iMkes  Aonfd  be  takett  in 
kind,,  unless  he  would  makei  such  recompenee  for  them  a^  the 
plaintiff  should  approve;  diat  the  plaintiff  wasf  v^ry  exorbttaM  in 
hjs  demands ;  that  he  therefore  gave  him  notice  m  writing',  that  he 
should  set  out  the  tithe  of  mi^  at  hi»  usttai  milking  pla^^es,  in  the 
afternoon  of  the  20th  of  April  then  instant,  at  hi?  nsoal  time  of 
milking  in  the  afternoon  f  that  the  same  would,  in-  like  manner,  be 
continued  to  be  set  out  as  it  should  become  due;  that  he  accord* 
ingly  in  the  evening  of  that  day  set  oat  the  tithe  iji  his  milk  then 
n^ked,  being  the  tenth  meal,  computing  the  same  from  the  night 
of  the  5th  of  April  1 772,  making  the  moming^s  meal  of  the  6th  of 
Apnly  the  first  meat  from  the  t^e  the  former  composition  was,  by 
the  plaintiff^s  notice,  to^  ceaoe ;  that  the  same  was  the  vegniar  and 
uanal  HSode  ol  setting  out  the  tithe  of  mifb,  it  being  by  every  tenth 
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BMlf  and  not  of  «U  Am  milk  inQked  on  tke  tenth  natnral  day ;  and  1777« 
that  baviiig  so  aet  *  out  his  tithe*iniik  in  the  afternoon  of  the  said  ^^^^^^ 
10th  oC  jfyrily  the  plaintiff  sent  for  and  took  away  the  same.  ▼. 

The  defendant  lAmbrick  said,  that  he  entered  on  hb  said  lands  •r^^'; -t 
in  Torlnagrth  on  the  four  several  days  in  the  answer  mentioned; 
that  his  cows  were  broc^t  on  his  lands  in  the  evening  of  the  said 
5th  of  May  1778 ;  that  he  then  gave  the  {daintiff  notice  in  writing 
that  he  had  that  evening  brongfat  en  his  lands  in  TortwoHh  ten 
oows;  and  that  he  should  set  out  the  tithe-milk,  which  would  be 
doe  to  the  plaintiff  on  JUbfidff^  the  IfiHiixA  MmfimFtoodgaU  Meadf 
thai  he  should  afterwards  oontimie  to  set  out  the  tithe-milk  as 
it  should  beoome  due  at  the  usual  milking  place ;  that  in  the  after* 
noon  of  that  day  he  act  ont  the  milk  of  his  eows  then  milked,  as  and 
for  the  tithe,  the  same  bang  the  tenth  meal  of  milk  next  after  his 
cows  had  been  brought  into  the  parish. 

The  defendants  admitted,  that  Tortmortk  was  a  dairy  parish;  and 
aaid^  that  Aey  had  both  in  the  years  1779  and  177S  constantly 
set  out  the  tenth  meal  of  milk,  such  meal  being  an  evening  meal 
only;  and  they  insisted,   that  the  tithe  of  milk  ought  not  to  be 
taken  in  the  moniing  aa  wdl  as  eveaing  of  the  tenth  natural  day, 
because  then  the  calves  must  on  that  daiy  go  without  milk  to  feed 
them;   that  there  wotdd  be  no  whey  to  give  the  pigs,  which  in 
dairy  ferms  is  almost  the  only  thing  to  give  them,  that  a  calf  at 
tsn  «kiys  old  would  drink  more  milk  than  one  cow  would  give; 
and  that  they  were  generally  hspt  seven  weeks,  if  not  more^  for  the 
bnteher*     They  forther  ssid,  dial  the  rector  waa  entitled  to  the 
*  tithe  of  milk  as  long  as  the  cows  gave  any;  that  it  was  usual  in 
all  dairy  farms  to  milk  their  ooiws  as  long  as  they  gave  any  milk, 
all  the  year  round ;  thid^  aa  the  rector  was  entid^  to  every  tenth 
meal,  they  had  duly  set  out  the  same;  and  that  such  milking  their 
cows  all  the  year  round  could  not  be  to  prejudice  the  plamtiff,  be- 
cause it  was  always  usual  so  to  do^  and  thereby  the  cows  were  the 
better;  that  such  milking  was  necessary  ako  on  account  of  the  cows  ^ 
caving  at  different  times  of  the  year,  those  which  calve  in  the  sum* 
xaer  giving  milk  all  the  winter;  and  in  large  dairy  ferms  the  cows 
calve  in  almost  every  month  in  the  year,  so  that  if  cows  were  not  to 
be  milked  in  the  winter  they  must  necessarily  soffi^r  great  loss. 
They  fiuther  said,  that  at  the  usual  time  after  the  calving,  when  each 
cow  came  to  the  peil,   they  had  regularly  on  the  next  titbing-milk- 
day  set  ovi  the  milk  of  such  cows,  with  that  of  the  others  which 
had  been  before  in  milking,  which  was  giving  the  rector  a  con- 
siderable advantage.    They  insisted,  that  the  legal  mode  of  tithing 
milk  was  by  setting  out  every  tenth  meal  of  the  whole  herd,  and  C  1108  ] 
net  by  setting  out  the  tenth  meal  cS  each  cow,  computed  from  the 
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1777.     time  of  its  first  ooming  to  the  puL    Theytlenied,  diat  thef  had 

SoswoHk    P^^^d^  Ac^P  ^c  plaintiff  was  entitled  to  die  tenth  evening^s  meal 

▼•         only,  and  no  other  for  his  tithe,  but  said  that  he  was-  entitled 

'    to  the  tenth  meal,  whether  it  happened  to  be  in  the  morning  or 

evening;  and  that  they  had  severally  set  out  on  every  fifth  day  the 

tenth  meal  of  their  whole  respective  herds.      They  also  denied, 

that,  in  order  to  prejudice  the  plaintiff  they  had  used  any  uofidr 

practices  to  lessen  the  quantity  or  value  of  his  tithes,  or  that  on 

tithing-days  they  had  milked  later  in  the  morning,  and  sooner  in 

the  evening,  than  was  usual  on  other  days;  for  on  the  contrary  thor 

orders  to  their  servants  always  were^  to  use  no  unfidr  dealings  what* 

ever  to  prejudice  the  plaintiff;  they  then  stated  the  particular  hours 

in  the  morning  and  evening,  in  the  several  various  seasons  of  the 

year,  when  they  began  their  several  and  respective  milkings  as  fully 

mentioned  in  their  answers. 

The  defendant  CulUmore  set  forth  the  other  tithable  matters  and 
things  he  had  on  hb  said  fiirms  and  lands,  and  spoke  fully  as  to  the 
farm  occupied  by  the  defendant  Stock,  and  respecting  the  way 
through  the  said  farm,  which  the  plaintiff  said  he  had  a  right  to 
take  his  tithes  through,  and  denied  the  plaintiff  had  a  right  to- go 
over  the  closes  in  the  bill  mentioned. 

The  def^dant  Stock  denied  the  right  of  the  plaintiff,  or  of  any 
other  person  to  go  over  the  closes  occupied  by  him.  He  admitted, 
that  he  did  cause  the  gate  to  be  taken  down  and  the  gap  hedged 
up,  and  insisted  that  he  was  justified  in  so  doing,  and  in  preventuig 
the  plaintiff  firom  going  over  any  of  the  said  closes,  he  having  no 
right  so  to  do. 

The  plaintiff  replied;  the  defendant  rejoined;  and  witnesses 
were  examined  on  both  sides;  and  on  the  cause  coming  on  to  » 
hearing,  and  the  arguments  of  counsel  having  been  gone  through, 
Mr.  Baron  E^re  delivered  the  opinion  of  the  court,  the  chief  BaroD 
Smythe  being  absent  from  indisposition. 

Eyre  B.  —  Dr.  John  Bosworth  rector  of  Tortmorth  in  the  county 
of  Gloucester  files  his  bill  against  three  defendants,  Joseph  Ldmbrkky 
Joseph  CuUimorey  and  John  Stocky  praying  against  Limbrick  an  ac- 
count of  the  tithe  of  milk  from  the  5th  oX  April  1773 ;  against  Ctd- 
Umore  an  account  of  the  tithe  of  milk  from  the  1st  Jan.  177S :  also 
an  account  of  the  tithe  of  hay  of  parcel  of  the  meadow  called  the 
I^gg^\  mowed  in  the  year  1772;  of  potatoes  dug  in  the  year  177^ 
[  1109  ]  and  1773;  of  Easter  offerings;  and,  under  the  general  words 
"  tithable  matters,"  the  plaintiff's  counsel  also  pray  against  CuUi'- 
more  an  account  of  agistment-tithes«  As  against  the  defendant 
Stocky  the  plaintiff  prays  to  have  a  road  opened  over  lands  in  his 
occupation  by  which  the  plaintiff  may  carry  off  his  tithes  arising 
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t 

iqx>n  lands  in  the  ooeupation'Of.  the  defeadant  Limbrick.    The     1777. 
case  of  the  last  of  these  defendants  is  unconnected  with  that  of  the 
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Other  two,  and  it  arises  from  the  following  facts :  —  ▼. 

The  lands  now  in  the  several  occupations  of  Stock  and  Limbrick  ' 

were  before  occupied  together  jas  one  farm ;  and  there  was  then  a  owqer  is 
communication  from  Umbrici^s  part  over  that  of  StocKs^  with  a  »<>'  entitled 

tr  '    ,       ,         to  the  use 

public  highway  in  the  parish  of  TorpBXjrth^  which  communication  of  a  private 
is  now  obstructed  by  the  defendant  Stock.  This  would  be  the  nearest  !^*^^^ 
and  most  convenient  road  for  Dr.  Bomcrth  to  carry  off  his  tithes ;  whUe'the 
and  be  has  brought  some  evidence  to  prove,  that  this  line  of  road  is  j^  the^oc^ 
in  &ct  a  public  highway.     It  appears,  that  there  is  another  com-  cupation 
munication  by  the  high  road  from  TorttDorik  through  part  of  the  ^^Ij^' 
parish  ofCharfield  over  lands  in  the  occupation  of  Sarah  QdLimore^  ^  f^ 
who  has  refused  to  permit  Dr.  Bosworth  to  pass  that  way.    It  for-  aerena 
ther  appears,  that.  Limbrick^s  lands  communicated  with  his  &rm-  ^^P^ 
yard,  whence  there  is  a  communication  with  the  high  road  in 
the  parish  of  Charfidd,  leading  to  the  parish  of  Tortvxjrtii^  and 
that  this  would  be  the.&rthest  and  most  inconvenient  road  for 
Dr*  Bosnoorth. 

We  are  of  opinion  that  this  is  not  a  case  in  which  a  court  of 
Equi^  can  interfere.     If  the  road  is  a  public  one,  the  plaintifPs 
remedy  is  at  law,  either  by  indictment,  or,  in  respect  of  special 
damage,  by  action  on  the.  case.     The  parson  must  undoubtedly 
have  a  right  of  way  to  carry  oiFhis  tithes  fix>m  tiie  place  on  which 
they  arise;  and  the  occufner  must  open  a  passage  for  him,  or  he 
subtracts  his  tithes.  .  Ordinarily,  the  parson  is  understood  to  have 
a  right  to  use  the  same  road  which  the  occupier  uses.    If  the  occu- 
pier has  a  right,  the  parson  has  also.     It  is  accident  whether  this 
way  is  more  or  less  convenient,  nearer  or  farther.     Its  being  the 
nearest  cannot  alone  give  .the  parson  a  right  to  pass  over  another 
man's  land.    There  having  been  a  communication  when  all  the 
lands  were  in  one  occupation,  which  the  parson  might  then  have 
been  entitied  to  use,  because  the  occupier  used  it,  is  no  argument 
in  support  of  a  claim  to  use  it,  when  the  occupati<m  becomes 
several.     The  several  occupiers  may  have  no  right  to  use  it,  there^ 
fore  tiie  parson  can  derive  no  such  right  from  them.    As  against 
the  defendant. iS^oc^,  therefore,  this  bill  must  be  dismissed  with 
costs  (a). 

The  question  in  r^ard  to  the  hay  claimed'of  OiSi^raor^,  depended  [1110] 
merely  on  a  matter  of  fact;  whether,  in  truth,  the  tithes  had  been 
subtracted  or  not.    The  court  were  of  opinion  on  the  evidence,  that 
the  tithes  had  been  subtracted. 

The  case  made  by  the  plaintiff  respecting  potatoes,  is  that  of  a  Potatoes 

must  be 

-  -  -  -  -     I  I  I     I  -         ■  — *" • 

(a)  See  CoAft'T.  ife%..    1  New.  Rep.  486.  infra. 
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1?7?.     few  bushels  of  potatoes  nuaad  in  a  field  odlad.  Ham  Cr^  wliidt» 

■^V      ■    in  1773,  were  dug  up  and  broagbt  home  to  the  defaidaat*8  houae 

▼.        without  setting  out  the  tenth  part    The  defendant  insists,  that 

'^^Hl^*    after  they  were  brought  home  and  pUned  in  the  brewbonse^  diey 

titbed  on      were  there  measured  and  duly  set  out  for  the  plaintiff. 

^J^,^^^       This  is  certainly  not  a  due  setting  out  of  this  species  of  tithe. 

are  dug.      The  parson  has  a  right  to  insist^  that  a  tenth  part  should  be  separ* 

ated  from  the  ninth  part,  upon  the  spot  where  the  potatoes  are 

dug,  and  before  they  are  removed.    As  to  this  article,  therefore,  an 

account  must  be  directed. 

# 

AgiftaMiit.  In  regard  to  the  agistment-tidie,  there  was  a  point  made  at  the 
^*^^J^^  hearings  whether  beasts  of  the  plongh  depastured  in  the  plaintiff*s 
the  plottgii,  parish,  and  used  by  the  defendant  in  another  parish,  should  pay  an 
j^^*^    a^tment-tithe. 

aaotbMT  If  it  were  pr(^)er  to  consider  this  questioai  now,   I  need  only 

flir^iosd  ^^^  ^  ^  ^^'^^  of  Scole$\.  Laather,  1  Ld.Bajfm.  129, 180.  whiek 

'  is  in  point  that  they  shall  pay.    And  the  reason  is  obvious.    B^ag 

depastured  in  the  same  pariah' where  thqr  work,  the  vberiores  decimal 

which  are  the  effect  of  their  labour,  are  a  satisfiu^tion  for  die  tithe 

of  their  pasture*    If  they  work  in  another  parish^  there  can  be  no 

such  satis&ction,  and  the  parson  must  have  ab  agistment-tithe  or 

none.*   But  the  question  will  ronain  open  to  be  discussed,  if  die 

parties  think  fit,  when  the  charge  for  agistment  is  brought  before 

the  Deputy  Remembrancer. 

Hie  panon      We  come  now  to  the  great  question  in  the  cause,  the  pbdntiff's 

^^^Dth  ^^^  ^  ^^  account  of  the  tithe  of  milk,  as  against  the  two  defend- 

moniiog'tf    auts  Umbrick  and  QdUmore. 

mU  end  These  defendants  profess  to  have  duly  set  ocrt  to  the  plaintiff  for 
the  tenth  his  tithe  every  fifth  evenmg^s  meal,  which  they  say  is  the  tenth 
m«ii^ '     mealy  which  the  parson  is  endtled  to.     They  having  brought  tbefar 


miU:,  for      cows  to  the  pail  in  this  parish  in  the  momtng,  and  beginning  to 

«,afc^  count  from  the  morning  c^that  day  to  the  evening,  and  so  en,  the 

fifth  evening's  meal  of  milk  makes  the  tenth  meal,  which  is  the 

parson's  due.     The  plaintiff  contends  that  the  setting  out  of  every 

fifth  evening's  milk  is  not  a  due  mode  of  tithing. 

The  argument  for  the  plaintiff  assunftes  dns  feet,  that  the  produce 
of  the  evenbg^s  milk  must  always  be  less  in  quantity  than  the  mom- 
[  nil  ]  i'^g's  meal;  and  the  witnesses  on  both  sides  agree  that  the  feet  is  ao. 
Clarke  the  plaintiff's  witness^  made  a  great  number  of  eiperiiients 
in  Qtder  to  ascertain  tibue  proportion  in  which  the  evening's  meal 
fell  short;  and  it  appeared,  upon  the  result  of  these  experiments, 
that  it  frequently  fell  short  a  third,  but  never  less  than  a  fouitfa  of 
the  morning's.  It  follows  that  a  fifth  evening's  meal  constantly  set 
out  must  produce  less  than  a  tenth  part  <^  the  milk.  This  being  tibe 
fact,  the  argument  then  proceeds  thus.  — •  The  tithe  of  milk,  as  of 

18 
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idl  Other  titkdhle  mattsn^  hebnging  &  jiMr^  to  the  parson,  is  the     1777.   « 

Unth  put  of  the  xnilk  produced.    A  rule  of  tithing,   therefore,   "^ T 

vhich  nec«6flariiy  giyes  to  the  parson  less  than  the  tenth  cannot  be  v. 
tbe  true  rule.  It  was  admitted,  that  it  bad  been  thus  fiu:  settled  by  '^'"**^*« 
the  few  cases  which  are  to  be  found  upon  the  subject  of  the  tithe  of 
milk,  that  neither  the  tenth  part  of  every  cow's  milk  at  every  meal, 
nor  the  tenth  part  of  eadh  meal,  was  to  be  set  out  for  the  parson,  and 
that  the  tenth  meal  wart  to  be  set  out.  But  the  plaintiff  insists,  tlial 
the  tenth  meai  mu^  not  be  so  computed,  as  necessarily  to  pro- 
dooe  less  than  a  tenth  part  of  the  whole  ten  meals  measured  together. 
The  plaintiff^s  counsel  endeavoured  to  point  out  a  planner  of  taking 
the  tenth  meal  which  would  not  be  liable  to  this  objection,  viz. 
taki|)g  a  morning's  and  evening's  meal  alternately,  or  the  whole  milk 
(»f  the  tenth  day.  The  defendant's  counsel  say,  that  in  the  one  case 
it  would  be  taking  the  19th  and  SOth  meals,  instead  of  every 
tenth ;  in  the  other  case^  it  would  be  sometimes  the  ninth,  and 
sometimes  the  elevendi:  in  either  case  therefore  they  contend, 
that  this  would  be  departing  from  the  rule  of  law  settled  by  several 
determinations. 

Upon  general  prineipk^  it  seems  ia^obable  that  that  should 
he  the  true  rule  of  titking^  which  puts  it  in  the  power  of  thefiunner 
to  give  the  parson  a  twelfth  or  fourteenth  instead  of  a  tenth.     A 
preaeription  ta  pay  less  than  a  ten&  without  a  compensation  would 
certainly  be  a  bad  presoriptioB.     When  a  tesith  meal  was  declared 
to  be  the  right  of  the  parson,  it  was  substituted  in  the  room  ci  die 
tenth  quart,  or  the  tenth  part  of  each  meal.     It  was  not  meant  to 
gives  less  than  a  tenth,  but  the  tenth  in  a  mcHre  oo*venient  form. 
It  was  auxiliary  to  the  general  right,  and  intended  to  fortify,  asid 
not  to  destroy  it     If  it  turns  oqt  to  be  capable  of  bdng  made  to 
eperate  to  the  destruction  of  that  right,  (as  it  will  certainly  do  m 
the  sense  in  which  the  defendants  understand  it,)  it  should  seem,  that 
the  right  would  be  to  be  suf^rted,  and  the  rule  condemned  as  not 
warvanted  by  the  law  otEnglandj  and  ftmdamentaliy  ervooeons  in 
dM  original  conception  of  it;  imd  to  correct  this  mle  would  be  [  1112  ] 
restoring,  not  altering  the  law.     But  we  ought  not  hastily  to  con- 
demn a  rule  laid  down  upon  great  debate  and  consideration  of 
<Kflferent  modes  of  tithing.    We  ought  rather  to  suq)ect  we  have 
not  understood  the  true  sense  and  meaning  of  tbe  rule.     Unque»- 
.  tionably,  if  a  constructi<m  can  be  put  upon  this  rule,  which  will 
preserve  the  original  spirit)  truth,  and  justice  of  it,  and  put  it  out  of 
the  power  of  any  man  to  make  it  an  instrument  of  fraud ;  the  court 
will  incline  strongly  to  adopt  it.    We  think  such  a  construction 
9iay  be  put 

The  morning  and  evening  meals  being  necessarily  unequal  in 
I^*t>diice,  may  and  ought  to  be  considered  as  cBstinct  tithable  mat- 
^fers,'  from  each  of  which  you  may  count  on  to  the  tenth ;  and  that 
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1777.     teuth  will  be  the  tenth  meal  of  the  description  to  which  it  bdongs, 

Botwortk     ^^^  ^  such,  the  tithe  meal  either  morning  or  evening;  and  thos 

▼•         the  parson  will  have  a  fair  chance  for  a  Ml  tenth  of  the  whole  miUc^ 

instead  of  necessarily  taking  less  in  the  defendant's  way  of  setting 

out  the  tithe. 

As  to  authorities,  upon  a  careful  review  of  all  the  cases,  we  not 
only  do  not  find  ^y  adjudged  case  standing  in  our  way,  but  we 
collect,  that  the  rule  of  the  tenth  meal  was  originally  understood  in 
the  sense  in  which  we  think  that  it  ought  to  be  construed* 
1  Wood's  .  There  is  an  older  case  than  any  dted  at  the  bar,  that  oiSiboer» 
^^^*  ^'^^  loche  y.lslesy  heard  in  this  court  6th  May,  East.  30  Car.  2.  The 
bill  was  (inter  al.)  for  tithe-milk  in  the  parish  of  West  Tilbury  ixi  the 
county  of  Essex.  The  defendants  insbted,  that  the  custom  of  the 
parishioners  was  to  pay  the  tenth  day's,  or  tenth  meal's  milk, 
from  the  1st  day  of  May  to  the  1st  of  August  yearly,  in  full  satis- 
faction of  all  tithe*milk  throughout  the  year.  .The  court. held, the 
custom  to  be  ill^al.  The  language  of  this  case  is  material  to  shew, 
that. two  successive  meals  were  included  in  the  idea  of  the  tenth 
meal's  milk.  x  > 

Supn  527.       Dodd  v.  Iftgleton  is  the  next  case  in  order  of  time.    In  that  case^ 
Bmm.  877.  ^^  plaintiff  claimed  under  a  custom  in  the  parish  to  have  his  tithe* 
]PVeem.3S9.  milk  brought  home,  and  that  he  was  not  to  take  less  than  the  whole 
milk  of  all  the  cows  every  tenth  day.     The  defendant  denied  this 
claim,  and  insi€ted,  that  the  vicar  was  to  fetch  his  milk,  and  that  he 
was  to  have  his  dthe^milk  at  every  meal.     The  court  being  unani* 
mously  of  opinion,  that  the  tenth  meal's  milk,  and  not  the  tenth  of 
every  meal's  milk,  was  to  be  paid,  it  is  taken  for  granted  by  the 
parties,  and  therefore  ordered  by  consent  of  the  defendant,  that  for 
the  future,  the  defendant  should  pay  his  whole  tenth  meal's  milk 
[  Ills  ]  every  morning,  and  his  whole, tenth  meal's  milk  every  evening. 
This  was  interlocutory,  the  other  point  upon  the  custom  not  being 
then  determined.     Afterwards,  there  is  a  final  decree  in  the  same 
words,  not  said  by  consent.    From  this  case  we  may  fairly  collect, 
that  both  the  court  and  parties  at  this,  time  understood,  that  the 
tenth  meal's  milk  included  two  successive  meals, 
s  Sa]k.$56.       Lord  Raymond  in  his  first  volume,  358,  reports  the  case  of  Hill 
Ci^  461.  ^*  ^^^^  ^^  prohibition ;  and  that  again  is  on  a  usage  to  set  out  two 

successive  meals  for  the  whole  tithe*meaL 
1  Wood  '^^  ^6^^  ^s  ^^  <^^^  of  JS^'n^  V.  Bridges^  in  this  court  the  26th 

^^^'  of  April  1703.    The  custom  as  there  stated  takes  for  granted,  that 

it  is  the  meal  which  is  paid  for  tithes  in  kind,  and  it  is  the  milk  of 
the  ninth  night  and  tenth  morning  which  is  the  tithe-meal. 

These  are  the  four  first  cases  to  be  found  relative  to  tithing  by 
the  meal.  In  the  three  first  it  appears  to  be  the  custom  of  the 
country,  that  the  tenth-meal  given  for  the  tithe  included  two  sue- 
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iMsive  meals.    The  fourth  is  an  adjudication,  that  where  it  was      1777. 
declared  the  tenth  meal's  milk  ought  to  be  paid,  two  successive   "^^^^^ 
neals  ought  to  be  paid.  '  ▼• 

There  was  a  fifth  case  to  the  same  effect  in  1731.     Brinklam  and  ^•'**'^- 
others  V.  Edmmdsy  Sth  Naoeniber^  reported  in  Bunbury  807* ;  but  see  s  Wood's ' 
the  Decree-Book.    The  custom  here  was  to  pay  the  tenth  even-  ^^®^'  ^**« 
iog  and  morning's  meals  milk  commencing  upon  the  evening  of  the 
next  Mondojf  (bdng  the  Mondtof  fortnight  after  Easter  Day)  and  the* 
momiiig  foUowii^  to  All  Saints  Day  yearly.    Two  cases,  Bate  v.  Supnsis. 
SpraUingy  18th  Februoary  1717,  and  Dodson  v.  OliverrEast.  21.  had  Supn^ss. 
intervened  between  the  two  last  cases :  but  as  the  others  all  pointed 
one  way,  we  thought  it  best  to  shew  them  together.     From  the 
tenor  of  these  cases  as  well  as  fi'oni  the  reason  of  the  thing  we 
collect,  that  the  true  construction  of  the  rule  of  tithing  by  the  tenth 
meal  is,  and  was  originally,  diat  the  tenth  morning's  meal,  and  the 
tenth  evening's  meal  are  to  be  paid,  and  not  the  tenth  meal,  reckon- 
ing morning's. and  evening's  meal  together.     Thus  the  objection, 
that  this  would  be  taking  the  nineteenth  and  twentieth  meals  is 
answered* 

The  argument  of  iuoonveoience  to  the  farmer  from  the  beiag 
obliged  by  this  method  to  part  with  two  successive  meals  h^s 
weight;  but  it  must  not  be  suffered  to  outweigh  the  justice  of  the 
case.  The  customs  of  taking  two  successive  meals  appear  by  the 
ibor  cases  above  cited  to  have  been  insisted  on  by  the  farmers  them- 
selves ;  and  they  come  out  of  the  heart  of  some  of  the  dairy  coun- 
ties, EsseXf  Berksy  Northamptonshire.  There  hardly  esist  any  modes  [1114] 
of  taking  tithes  in  kind  wholly  free  from  inconvenience.  The  in- 
conveniences are  probably  mutual.  In  future  they  will  suggest 
matoal  accommodation;  and  a  reasonable  composition  will  be 
settled  between  the  parson  and  the  &nner. 

Four  cases  were  cited  by  the  defendants  as  having  established  that 
the  tenth  meal  was  to  be  taken  for  the  tithe  of  milk.  The  first  was 
Dodd  v.  Ingkton  from  Sir  Thontas  Baynumd*  But  this,  corrected  Supra  ss7. 
and  explained  by  the  Decree-Book,  is  in  truth  an  authority  for  the 
plaintiff;  for  the  court  having  adjudged  that  the  tenth  meal  is  to  be 
paid,  as  a  consequence  order  the  tenth  meal  of  the  morning  and  the 
tenth  meal  of  the  evening  to  be  paid. 

Bate  V.  SprakUngy  from  Bunbury^  is  a  loose  note  of  a  case  decreed  ^P*^  ^^'* 
in  HiL  1717,  which  says  that  it  was  decreed  that  tithe-^ilk  ought 
to  be  paid  every  tenth  m^.  From  the  Decree-Book  it  appears 
thai  the  defendant  had  set  out  the  tenth  part  of  each  meaL  This 
was  dearly  wrongs  and  the  defendant  was  therefore  decreed  to  ac«> 
count.  The  court  was  not  called  upon  to  say,  noV  did  they  in  Gmr 
aay,  how  the  temh  mmX  wm  to  bs  ooiDpttted. 

Vou  III.  R 
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The  third  case  was  *Dodson  v.  Oliver^  Bmb.  73'*    This  too  iras* 
a  very  loose  note,  and  the  substance  of  it,  as  far  as  regards  the  man- 
ner of  taking  the  tenth  meal,  seems  to  be  a  note  of  the  Reporter's! 
own  understanding  of  what  was  the  general  rule  as  to  the  manner 
pf  taking  tithe-milk,  not  of  what  had  been  decided  in  that  case.    In- 
the  Decree-Book  (a)  the  bill  appears  to  have  been  {inter  alia)  far 
tithe  of  milk.     But  there  was  no  point  made  in  the  cause  upon  the. 
manner  of  tithing  milk,  nor  is  there  any  declaration  by  the  court 
upon  it.     If  any  thing  of  this  sort  fell  from  the  court,  it  was  general^ 
and  certainly  not  pointed  to  the  distinction  between  the  tenth  meal, 
reckoning  morning  and  evening  meals  together  and  separately, 
which  is  our  point. 

The  last  case  is,  Carthem  v.  Edwards^  in  this  court  1st  Mmf 
1749,  and  5th  June  174*9.  Here,  there  was  a  deckration  by  the* 
court  in  these  words,  which  I  have  taken  from  the  Minute  Book, 
the  decree  itself  having  nev^  been  drawn  up  for  a  te&soa  which 
will  appear  presently*  "  The  court  declare,  that  the  defendant 
^'  ought  to  have  milkt  the  tenth  meal  of  his  cows  in  vessels'  of 
**  his  own,  at  the  place  and  in  the  manner  he  milkt  the  said  nine 
*'  meals,  and  that  the  plaintiff  ought  to  have  fetched  it  away  in  his 
"  own  vessels."  And  it  appearing  to  the  court,  "  that  the  de-» 
^*  fendant  poured  the  tithe-milk  into  holes  or  pits  made  in  the 
[  1115  ]  ^*  ground,  the  court  decree,  that  the  defendant  is  to  account  for  the 
^^  same  to  the  plaintiff."  The  defendant  then  agreed  to  pay  SO/- 
in  lieu  of  what  should  be  due  on  the  account,  &c.  which  was  there- 
fore decreed.  I  suppose  the  money  was  paid,  and  so  the  decree 
was  never  drawn  up.  I  called  for  the  pleadings  in  this  case,  and 
from  them  it  appears  that  the  single  point  in  dispute  was,  who  wag> 
to  carry  the  tithe-milk  home.  In  that  the  defendant  succeeded, 
but  not  having  set  out  his  tithes  well,  because  he  poured  the  milfc 
into  holes  immediately,  therefore  he  was  decreed  to  account.  The 
question  noW  before  the  court  was  not  in  contemplation  In  this,  nor^ 
in  any  of  the  other  cases,  nor  was  meant  to  be  decided  in  any  of 
them.  Consequently,  they  are  not  to  be  understood  as  case9 
adjudged  on  the  point,  which  was  the  proposition  I  meant  toi 
establish. 

There  appears  to  us  therefore  to  be  nothing  in  point  of  argument 
or  authority,  which  should  prevent  us  from  effecting  the  justice  of 
the  case  between  these  parties,  by  declaring,  that  the  defendants' 
ought  to  have  paid  to  the  plaintiff  the  tenth  morning's  meal  and 
the  tenth  evening's  meal,  in  which  having  failed,  they  are  now- 
'  to  account. 


•toMfc 
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To  prevent  mistakes  I  would  addi  that  it  is  by  accident  it  bap-     1777. 
peas  in  this  particular  case  |o  be  the  whole  milk  of  the  day.    If  the 
cows  had  been  begun  to  be  milked  in  die  evening  instead  of  the        t7 
fflomiog,  the  tithe-milk  would  have  bejen  due  in  the  evening  and  in   ^*"*'*** 
the  morning  of  the  succeeding  "day,  which  would  have  been  the 
Jewsk  day  which  we  have  heard  of." 

The  court  therefore  declared  the  plaintiff  entided  to  the  tenth 
momiqg^s  meal  of  milk  and  the  tenth  evening's  meal  of  milk,  and 
ordered  the  defendants  Ctdlimore  and  Limbrick  to  account  for  the 
same  with  cosrtis. 

From  this  part  of  the  decree,  which  related  to  the  tithe  of  milk» 
there  was  an  appeal  to  the  House  of  Lords,  which  was  heard  oir 
the  2d  and  Sd  of  Februaiy  1779,  when  the  decree  was  affirmed 
wtdiottt  any  debate  or  division.  The  case  was  argued  by  the 
AtU>mey  General  and  Man^ld  for  the  appellants,  and  by  Dufi* 
nff^  and  Harding  for  the  respond^its ;  and  before  the  Lord 
Chanoellour  Thttrlcnoe^  and  the  Lords  Mamjletdf  Bathurstf  Cam^ 
deny  &c« 

The  reasons  in  objection  to,  and  support  of,  the  decree^  as  urged 
in  the  printed  cases,  were  as  follows : 

The  Appellants'  Seasons.  [1116] 

1.  The  mode  of  setting  out  tithe  of  milk  by  the  tenth  meal  in** 
sisted  on  by  the  appellants,  has  been  long  established  and  universally 
received*    It  seems  to  have  been  first  introduced  from  an  inclin- 
ation to  &vour  the  clergy,  who,  in  ancient  times,  were  supposed  to 
be  entitled  to  only  a  tenth  part  of  every  meal  of  milk,  which  at 
every  milking  they  were  obliged  to  send  for  and  take  away,  and  to 
whom  therefore  it  was  mw&  more  amvenient  to  have  the  whole 
of  every  tenth  meal  allotted  to  them,   which  diey  might  receive 
atoogetber  at  one  milking^   without  the  trouble  of  sending  more 
tlian  once  for  their  tidies.     The  mode  of  tithing  contended  for  by 
the  respondent,  and  established  by  the  decree,  that  is,  by  giving  to 
the  respondent  tlie  whole  meal  of  every  tenth  morning  and  every 
taith  evening,  is  perfecdy  new.    Instead  of  giving  to  the  parson 
the  tenth  meal,  it  gives  him  the  nineteenth  and  twentieth  meals, 
which  is  not  only  not  warranted  by  the  cases  in  which  the  parson  has 
been  determined  to  be  entided  to  every  tenth  meal,  but  is  directly 
contrary  to  them.    And  it  seems,  that  the  parson  might  with  as 
great  appearance  of  reason  hav^  pretended  a  right  to  the  milk  of 
the  first  and  the  twentieth  meals,  every  meal  or  milking  being  in 
itself  as.  well  as  in  the  language  of  the  cases  relative  to  this  subject, 
peKfeedy  distinct,  there  beixig  no  more  connection  between  the. 
mnetcwtb  and  twentieth  meals,  than  between  the  first  and  the 
UseQtieth. 
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1777.         2.  The  niode  of  tithing  thus  established  by  the  decree  is  not 
only  not  warranted  by  any  decision  relating  to  the  tithe  of  milk. 


T.  but  is  also  contrary  to  the  mode  of  tithing,  which  prevails  wMk 
•^*'"^*^*  regard  to  all  other  species  of  tith&s,  and  to  the  general  rules  by 
which  this  kind  of  property  is  regulated;  the  owner  of  tithes 
.being  universally  entitled  to  the  tenth  part  of  the  subject  to  be 
tithedy  and  nothing  more,  and  the  decree  here  giving  to  the  re* 
spondent  not  the  tenth  part  of  the  milk,  but  the  nineteenth  and 
twentieth  parts. 

3.  This  mode  of  tithing  by  the  tenth  morning  and  tenth  even- 
ing's meals  will  subject  the  farmers  who  have  large  dairies  to  most 
unreasonable  hardships,  where  the  tithe  of  milk  is  thus  taken  in 
kind.  Besides  other  inconveniencies  to  the  formers  above  pointed 
out,  their  calves,  which  can  only  be  supported  by  new  milk,  must 
every  tenth  day  be  destitute  of  food  and  subsistence.  By  such  a 
mode  of  tithing,  therefore,  a  parson  will  acquire  a  power  of  eicacting 

[  1117  ]  an  exorbitant  recompence  for  his  tithe  of  milk,  or  where  a  &nner 
has  incurred  his  resentment,  of  injuring  and  oppressing  him,  by 
taking  such  tithe  in  kind. 

The  Bespondenf^  Reasons. 

1 .  That  a  rector  is  entitled,  dejure^  to  a  full  tenth  of  all  milk  of 
cows  within  his  rectory,  as  well  as  a  tenth  of  all  other  tithable  mat- 
ters there  arising ;  and  so  the  court  of  Exchequer  declared. 
'  2.  That  a  mode  of  setting  out  a  fifteenth,  or  any  thing  less  than 
the  full  teilth,  for  tithe,  as  the  appellants  had  done,  cannot  be  the 
true  rule  of  tithing,  if  the  rector  be  entitled  to  a  full  tenth. 

S.  That  a  prescription  to  pay  less  than  a  tenth  is  a  void  pre- 
•    ^cription. 

4.  That  when  the  tenth  meal  was  originally  declared  to  be  the 
right  of  the  parson,  it  was  substituted  in  the  room  of  the  tenth  quart, 
or  the  tenth  dish,  or  the  tenth  part  of  each  meal;  it  was  hever 
meant  to  give  him  less  than  a  full  tenth  of  the  tithable  object ;  -it 
was  meant  to  give  the  tenth  in  a  more  convenient  and  useful  man* 
ner;  it  was  therefore  auxiliary  to  the  general  right  of  a  free  tenth,' 
to  secure  and  not  to  destroy  that  right. 

5.  That  the  setting  out  the  tenth  part  of  every  meal,  as  also  the 
setting  out  the  tenth  of  each  cow's  milk  at  each  milking,  have  been 
condemned  as  founded  in  inconvenience  to  the  parson  from  the 
gr^at  unnecessary  trouble  and  expence  it  would  create  by  those 
liunierous  and  frequent  tithings.  Upon  the  same  princif^le,  the* 
attempt  of  the  appellants  to  make  one  and  the  same  day  to  be  suc- 
cessively and  perpetually  the  tithing-klay  of  milk  for  all  the  farmers 
in  this  parish  (where  near  400  cows  are  milked  daily)  is  illegal ;  as^ 
i^  would  be  productive  of  vast  expence  and  distress^  in  procurilig- 
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a. proper  number  of  persons,  horses,  and  uteniBiU,  to  be  employed     1777. 
by  the  parson,  or  lay  impropriator,  in  collecting  and  making  it 


into  cheese  or  butter;  and  the  expence  iand  trouble  of  collecting  t. 
and  manufiEicturing  it,  would  greatly  exceed  the  value  of  the  titbe^  iMmw^, 
milk,  if  it  could  be  so  collected,  and  in  the  end  would  make  the 
titbe*milk  (which  if  set  out  fair  is  a  valuable  tithe)  to  be  of  no 
worth  to  a  parson  or  lay  impropriator,  but  would  subject  him  ta 
vexatious  suits,  for  not  fetching  it  away  in  convenient  time  after 
it  was  set  out,  though  perhaps,  it  was  not  in  any  man's  power  to 
do  it. 

6.  That  the  tenth  meal,  and  the  tenth  day  has  been  and  ought 

io  be  con/iidered  as  expressive  of  one  and  the  same  idea,  and  the  ' 

tenth  of  the  morning's  milking  and  the  tenth  of  the  evening's 
milking  have  conjunctly  been  considered  as  the  tenth  meal ;  and 
so  it  was  determined  in  the  cause  of  Dod^  vicar  of  ChigweU  in  Essex^  Supra  527. 
against  IngletoUi  where  the  court  decreed,  that  the  defendant  ought  [1118] 
to  pay  the  whole  tenth  meal's  milk  of  all  his  cows  every  tenth 
morning,  and  the  whole  tenth  meal's  milk  every  tenth  evening,  as 
and  for  tithe  of  milk.  > 

7.  There  have  been  also  divers  other  cases  of  customary  tlthings, 
where,  in  the  general  understanding  of  the  countiry,  the  tenth  meal- 
included  two  successive  milkings,  namely,  the  tenth  uiorning'js  and 
the.tentli  evening's  milking;  and  this  sense  of  the  tenth'  meal  was 
insisted  on  by  the  farmers  themselves,  and  all  those  causes  arose 
out  of  the  herds  of  dairy  counties,  viz,  Essex^  NorthamploUi  and 
Buckingham, 

8.  That  the  produce  of  an  evening's  milking  (as  proved  in  the 
cause)  is  on  an  average  throughout  the  year  at  least  one*-tbird  less 
than,  that  of  a  morning,  owing  to  the  space  of  time  between  the 
morning's  milking  and  the  evening's  milking  being  much  shoiter  *  ) 
than  that  between  the  evening  and  the  morning's  milking,  and  to 
other  causes,  such  as  heat  of  weather,  flies,  and  the  like;  au 
evening's  milking  therefore  fails  of  being  a  full  tenth  of  the  milk 
milked  from  the  cows  at  ten  successive  inorniugs  and  evenings 
milkings,  and  is  no  more  than  setting  out  a  part  for  the  whole, 
which  is  void* 

9.  Tliat  the  setting  out  the  tenth  milking  on  every  fiftJi  day  iu 
the^  morning  alone  for  die  tithe,  would  be  as  much  too  great,  as 
an  evening's  meal  would  be  too  little,  and  would  be  full  ts  preju- 
dicial to  the  farmftas  the  oth^r  would  be  to  the  parson^  and  tbere- 
fbre  neither  of  them  alone  ought  to  be  adopted ;  but  the  setting 
oat  the  tenth  mornipg^s  milking  as  the  tithe  of  the  mornings,  and 
the  tepthevening^s  milkuig  as  die  tithe  of  the  evening's  milk,  avoid:» 
both  objections,  whether  the  computadon  b^ins  in  an  evening  or 
a  morning,  and  at  once  establishes  an  ^qual  general  mode  of  tidiii^ 
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nn.     betn^een  farmer  and  parson^  founded  in  justice  and  equality,  thtf 
-^—j^    highest  equity. 

T.  Objection*  — •  But  to  this,  inconvenience  b  objected  on  the  side  of 

ObjeS^    the  appeUants. 

•Dswerad.  Anmer.  —  No  inconvenience  ought  to  outweigh  the  justice  of  the 
cause ;  the  farmer  ought  not  to  be  p^mitt^  to  take  a  manliest  unjust 
advantage  to  himself  by  yielding  one-third  less  tlian  what  is  due  on 
that  account* 

Objection, '^Thnt  if  two  successive  milkiugs,  viz.  in  a  morning 
and  an  evening,  are  established  as  the  tithe-meal,  then  the  farmer^s 
Calves  on  tfiat  day  must  go  without  new  milk,  and  there  will  be  no 

[  1119  ]  whey  to  give  the  pigs,  which,  in  dairy  farms,  b  what  the  farmer 
depends  on. ' 

Answer*  —  Calves  are  tithable  when  weanable,  that  is,  when  of 
an  age  to  live  without  the  dam,  or  natural  food,  as  grass  or  hay ; 
the  appellants  say,  when  the  calves  are  three  weeks  old  in  summer, 
and  one  month  in  winter,  they  can  so  live ;  consequently,  till  those 
periods  the  whole  milk  of  the  cow  is  applied  for  the  support  of  its 
own  calf,  and  none  set  out  for  tithe ;  hence  no  inconvenience  or 
want  of  milk  for  calves  results  from  this  mode  of  tithing,  as  the 
whole  milk  of  each  cow  b  applied  for  the  support  of  its  own  calf 
until  weaned  and  gone ;  at  which  time  the  cow  may  be  said  first 
to  come  to. the  pail,  and  to  be  tithable;  that  the  milk  of  each  cow 
IB  alone  sufficient  for  raising  its  own  calf;  that  as  the  calf  advances 
in  age,  it  has  daily  less  occasion  for  milk,  being  gradually  more 
and  more  able  to  support  itself  by  ^ass  and  hay,  until  it  accom- 
plishes the  full  weanable  age,  to  live  solely  on  the  same  food  as 
the  dam  does ;  that  the  calves  destined  for  tithes  are  always  lefk  by 
the  appellants  in  a  state  of  nature,  to  subsist  on  the  milk  of  tiieir 
proper  dams  only. 

'  The  law  of  tithes,  as  well  as  of  other  things,  should  rest  €m 
principles  that  are  fixed  and  certain ;  it  is  intended  to  be  a  rule  ct 
conduct  equally  obvious  to  the  receiver  of  tithe  as  to  the  payer; 
but,  if  the  introduction  of  new'  and  artificial  modes  of  rearing 
calves  is  to  vary  and  alter  the  parson's  right,  originally  setded  on 
the  immutable  laws  of  nature,  tiiere  will  remain  no  settied  law,  no 
known  rule  of  conduct  for  the  parson,  but  the  will  and  capricious 
practices  of  the  farmer  will  constitute  the  law.  And  why  not  in 
every  other  species  of  tithe,  if  allowed  in  thb  ? 

That  it  appears  abundantly  in  proof  in  the  cause,  that  in  dairy 
fantis  (such  ^s  the  appellants  are)  calves  fall  between  the  months 
of  January  and  April  yearly,  and  at  no  other  times  in  the  year, 
except  an  accidental  calf^  and  all  calves  are  generally  gone  from  die 
cows  by  the  month  oi  April;  so  that  there  are  seven  months  yearly, 
including  the  whole  of  thie  summer,  the  most  advantageous  season 
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far  making  butter  and  cheese,  when  the  cows  are  without  any      1777. 

calves ;  consequently!  their  milk  is  not  then  wanted  for  the  support 

Qt  their  calres.  v. 

As  to  pigs,  it  is  notorious,  that  they  may  be,  and  are  supported    '^*"*^'^- 
from  the  preceding  day's  milk,  as  well  as  from  whey,  wash,  corn, 
and  other  such  like  food ;  and  that  they  never  depend  npon  the  pro- 
duce of  the  day  for  subsistence,  but  are  provided  with  a  stock  of  [  u^O  ] 
food  beforehand,  (a) 


P.  18  Geo.  III.     A.  D.  1778.    Scac. 

Lawther  v.  BcUon.    [MS.] 

Sir  James  Lawther  filed  his  bill,  stating,  that  he  was  and  for  it  it  niffi- 
many  years  past  had  been  seised  in  fee  and  proprietor  and  owner  2?"**?^?*" 
of  all  and  every  the  tithes  of  com  and  grain,  and  other  great  and  for  tithes 
predial  tith^  whatsoever  arising,  growing,  and  renewing  within  tJ[^]|2°*" 
the  manor  and  parish  of  Askam  and  the  liberties  and  precincts  geneniij 
thereof.  -  2SJ^-^ 

The  defendant  demurred,  for  that  the  plaintiff  had  not  shewn  by  timn. 
his  bill  any  title  to  the  tithes. 

In  support  of  the  demurrer  it  was  urged,  that  the  plaintiff  slated 
no  title  whatsoever  to  the  tithes,  inasmuch  as  he  did  not  state  that 
he  was  seised  of  an  impropriate  rectory,  or  of  a  portion  of  tithes, 
or  of  the  tithes  of  an  extra-parocbtal  place,  or,  in  fine,  what  was 
the  nature  of  his  tide. 

The  demurrer  was  over-ruled ;  and  it  was  holden  sufficient  to 
sustain  a  bill  for  tithes,  to  state  that  die  plfuntiff  was  entitied  to  the 
tithes  without  more,  {b)  ' 


P.  18  Qeo.  III.    A.  D.  1778.     B.R. 

Hat/wood  V.  NichoUs.    [MS.] 

This  was  a  feigned  issue  founded  upon  an  inclosure  bill  to  try  1st.  Qu.  If  evi. 
Whether  a  sum  of  4/.  paid  in  lieu  of  the  tithes  of  a  farm  was  paid  ^^  ^^ 
as  a  modus  in  lieu  of  the  tithes?  2d,  Whether  it  was  paid  as  a  rial  pay. 
composition  real?  C^'^l^, 

This  cause  was  tried  before  Mr.  Baron  Eyre  at  Oxfofrd^  and  on  to  prove  i^ 
the  trial  it  was  proved,  that  the  sum  of  4/.  had  regularly  and  im-  JSn^t? 
memorially  been  paid  in  lieu  of  the  tithes  of  this  farm,  which  con-  Wjiat  in 
sisted  of  1 14  acres,  and  is  now  of  the  value  of  70/.  a  year.     It  was  a  mod^ 
also  proved  that  about  sixty  or  seventy  years  ago,  the  farm  was  let  b^ngrank? 
for  54/.  a  yea? 

(o)  See  alao  HyJtdatu  t.  Fully  infra  1200.  wpra  650.     ChaHton  t.   OiarUoiu     Bun.  325. 

(b)  Crayhmrne  ▼.  Taj/htf  2  Br^*  P^  C*  514.     stqtra  715. 
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1778.         Tor  the  defendant  it  was  insisted  that  the  modus  mm  rank;  and 
'jffZ^good    ^  ^^^^  it  to  be  so,  a  licence  of  alienation  in  tl)e  time  of  Edw.  6.  was  ^ 
▼•         proved,  in  which  the  value  was  stated  to  be  less  than  5/.  per  atmfwt. 
r  2121  1  'I^^  ^^''^Q^^t's  counsel  also  relied  upon  the  statute  of  J5Z».  18. 
C.6.    which  directs  that  the  third  part  of  the  annual  value  of 
lands  leased  by  collies  (which  the  present  farm  was)  shall  be 
reserved  in  com  at  the  rate  of  6s.  Sd,  per  quarter,  which  is  not ' 
above  the  sixth  part  of  the  value  of  com  now,  and  therefore  it  was 
said,  the  land  could  not  be  above  the  sixth  part  of  the  present  value 
at  that  time. ' 

A  great  part  of  the  farm  was  proved  by  reputation  to  have  been 
formerly  woodland. 

Baron  Eyre  told  the  jury,  that  where  there  was  no  other  evi- 
dence given  than  that  of  {^yment  of  a  certain  annual  sum,  it  must 
be  considered  as  proof  of  a  Tnodus^  and  was  not  sufficient  to  prove 
a  composition  real. 

The  jury  found  a  verdict  on  the  first  count  of  the  declaration^ 
which  was  for  the  modus. 

Adair  Serjeant  moved  for,  and  obtained  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  that  4/.  was 
in  this  case  a  rank  modus. 

Bearcrqft  for  the  plaintiff.— The  rankness  of  a  modus  is  a  ques- 
tion of  fact,  and  not  of  law.  A  composition  real  is  a  composition 
made  by  persons  who  had  a  right  to  make  it;  and  till  the  18th  of 
Eiix.  the  parson,  patron,  and  ordinary,  might  make  such  composi- 
Aipni847.  tion.  In  Smith  v.  Chapmauj  2  Vex.  506.  there  was  a  modus  of  nine- 
pence  per  acre  for  marsh  land;  and  though  it  was  proved  that  in 
the  time  of  H.  8.  the  land  was  worth  only  2s.  an  acre,  and  that  was 
sent  to  a  jury.  This  iarm  consists  of  114  acres,  and  it  is  uncertain 
what  was  the  value  formerly.  The  arguments  for  the  defendant  are 
extremely  weak;  for.  the  value  of  the  land  in  the  time  of  Edw.  6. 
is  not  proved  by  the  value  given  in  for  the  licence  of  alienation. 
When  a  value  is  given  in  for  the  purpose  of  being  taxed,  it  is  never 
above  half  the  real  value. 

The  judge  at  the  trial,  said,  it  could  not  be  a  composition  real, 
but  must  be  a  modus  or  nothing :  for  else  every  rank  modus  would 
be  supported  as  a  composition  real. 

Milles  S.  S. — The  judge  held,  that  constant  payment  of  a  certain 
sum  alone  would  not  be  sufficient  to  establish  a  real  composition. 
But  there  is  no  foundation  for  that  in  the  books ;  and  the  deed 
may  be  presumed  to  l)e  lost.  As  to  the  licence  in  the  time  of  E.6. 
besides  tlie  favour  always  shewn  in  such  cases,  there  l^peared  to  be 
a  lease  before  that  time  {a)  for  a  sum  paid,  and  a  rent  of  4/.  per  an- 


(fl)  lliis  wK  Doi  SO  steted  in  the  raport 
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niMi.  *  $  AOc.  5d4«  In  WiUiamson  v.Caley{a)  lately  in  the  Exchequer,      1 778. 
and  tried  at  York  spring  assizes  before  Gould  J.  10/.  a  year  was    "^^"^ 
faokien  to  be  a  good  modus  for  a  farm,  though  the  present  value  was         v. 
proved  to  l)e  1 00/.  or  J  40/.  a  year.  *s^^ 

There  is  no  evidence  in  this  case  that  any  other  payment  was  ever  soo. 
made. 

Adair  Serjeant  contra. — I  consider  the  question  as  open,  whether 
the  verdict  can  be  supported  on  either  count  In  Smith  v.  God'  4  Wood's 
dard  in  the  Exchequer  at  the  sittings  after  last  Mtckaehnas  term,  a  ^^^'  ^^^ 
modus  was  proved  to  have  been  paid  regahirly  for  150  years.  The 
defendant  afterwards  varied  his  case,  and  instead  of  stating  it  to  be 
a  modusj  stated  it  as  a  compositiim  real ;  but  the  court  would  not 
grant  an  issue  on  that  ground,  but  only  whether  it  were  a  modus 
or  not  (b) ;  because  the  mere  fact  of  payment  was  no  evidence  of 
a  real  composition.  <  If  it  were  to  be  holden  otherwise,  there  would 
be  an  end  of  the  doctrine  of  a  modus  being  rank.  The  question 
then  is.  Whether  the  verdict  for  the  modus  is  warranted  by  the 
evidence  g^ven  ?  If  the  licence  do  not  prove  the  real  value,  yet  it 
shews  that  the  estate  was  something  near  that  value.  In  the  reign 
of  queen  Elizabeth  the  value  of  com  was  not  a  sixth  part  of  what  it 
is  now,  and  therefore  land  could  not  be  above  a  sixth  part  of  the 
value  that  it  is  now. 

Xx>rd  Mansfield.  — To  support  an  uninterrupted  usage  you  pre- 
sume any  thing.  I  take  the  distinction  between  a  modus  and  a 
real  composition  to  be  settled.  There  is  a  great  difference  between 
atnodus  which  is  rank  upon  the  face  of  it,  and  which  is  to  be  made 
so  by  evidence ;  as,  if  there  were  a  modus  of  one  shilling  for  a  sheep, 
that  would  be  rank  upon  the  face  of  it 

BuUer  J.  held,  that  the  evidence  on  the  part  of  the  defendant 
was  so  extremely  slight,  that  there  ought  not  to  be  a  new  trial. 
For  the  licence  was  no  proof  of  the  real  value;  which  seemed  to  be 
admitted  by  the  counsel,  because  they  contended  only,  that  it  was 
something  near  the  value;  but  how  near,  or  what  proportion  it  bore 
to  the  real  value  was  quite  uncertain.  And  as  to  the  price  of  corn, 
it  ought  to  have  no  weight  at  all ;  because  this  was  not  an  arable 
farm  only,  and  formerly  great  part  of  it  was  supposed  to  be  wood* 
land.  Besides,  there  was  a  presumptive  proof  that  this  estate  was 
of  much  more  considerable  value  formerly,  than  was  supposed  by 
the  defendant;  for  though  most  landsL  within  the  kindgom  have  [  1123  ] 
been  raised  one-third  in  value  within  twenty  years  past,  yet  this 

(a)  4  Wood's  ^cr.  3.  reported  as  te  a  point,  Franldyn  y.  Holmes^  infra  1829 ;  and  from  Seij. 

on  further  directions,  t»}/ni  1139.  HiiTs  MS.  of  that  case,  toI.  zx.  p.  13S.  it  ap- 

(»)  4  Wood's  Deer.  586.    The  Lord  C.  Baron  pears  that  Lord  Man^fieid  and  Mr.  Justice  Btdl^ 

told  Butter  J.  that  this  case  was  determined  on  said  that  the  law  was  not  setUed  as  laid  down  in 

the  particular  circnmatances  of  it,  and  no  general  Smith  ▼.  Goddardf  and  seemed  to  question  that 

nile  was  laid  down.     (This  case  was  also  cited  in  opinion.   ' 


NiduOU, 
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1778.     fium  has  been  raised  only  one-fifth  in  value  within  sixty  or  seTeni^ 
-^— ^    years  past. 

V.  The  counsel  for  the  defendant  then  said,  the  cause  was  brought 

on  by  surprise  upon  them ;  that  the  issue  was  not  delivered  until 
the  end  of  the  term ;  that  it  was  a  considerable  time  before  it 
was  settled,  and  the  assizes  were  so  soon  after,  that  they  could 
not  get  a  special  jury  struck,  which  they  otherwise  intended  to 
have  done. 

Lord  Man^idd  upon  this  said,  he  thought,  as  it  was  a  question 
of  some  consequence,  the  defendant  ought  to  be  at  liberty  to  try 
it  by  a  special  jury;  and  so  a  new  trial  was  granted  upon  payment 
of  costs,  with  directions  that  it  should  be  tried  by  a  special  jury, 
and  nothing  should  be  said  of  its  being  a  new  trial,  so  as  to  preju- 
dice the  question  at  all. 

N.  B.  Mr.  J.  WiUes  was  of  opinion  that  the  modus  was  rank. 

The  cause  was  tried  a  second  time  at  the  summer  assizes,  and 
a  verdict  for  the  plaintiff  again. 


Tr.  18  Geo.  III.    A.  D.  1778.    Scac. 

Calejf  V.  Williamson. 
Savee  v.  Seller.    [MS.] 

If  a  plain-  This  cause  came  on  for  further  directions.  It  was  a  bill  for 
tiff  brinp  subtraction  of  Uthes.  The  defendants  had  in  each  cause  set  up  a 
two'^here  modus  for  the  two  farms  of  10/.  payable  half  yearly,  and  had 
the  question  obtained  a  verdict.     Tlie  only  question  was  as  to  the  costs.     The 

mifltit  h&vfi 

been  deter-  defendants  set  down  the  cause,  and  alleged,  that  the  bill  ought  to 
°"eWU^"  be  dismissed  with  costs,  because,  besides  the  general  rule,  the 
and  does  plaintiff  had  been  vexatious  in  bringing  two  bills,  which  made 
bo^ib  double  expence  necessary.  The  plaintiff  alleged,  that  the  defend- 
will  be  dis-  aats  might  have  prevented  that  by  moving  to  admit  in  one  cause 
costs.  the  evidence  in  the  other ;  that  it  was  a  hard  case,  apparently  a 

S'^  rank  modus,  the  value  of  the  estate  40  years  ago  being  120/.  only. 

Deer.  4.       and  that  plaintiff  had  a  probable  cause  of  litigation.     But  j?^  Cur. 
.  Two  bills  are  a  reason  for  dismissing  with  costs.     The  bill  was 
accordingly  dismbsed  with  costs  (a). 


[  1124  ]  Tr.  18  Geo.  III.    A.D.  1778.     Scac. 

Vysev.Dmtze. 

Whatcer*  This  was  a  bill  for  vicarial  tithes,  to  which  moduses  were  set 
^.iSlnfu  •  *>P  fo**  ^^^^  farms.  Kenyan  objected  to  the  manncr'of  laying  the 
the  dcscrip*  modus  for  want  of  first  stating,  that  "  there  is  a  certain  ancient 

(a)  (2v>  If  thb  was  not  a  hard  csse^  and  sec  4  Wood's  Deer.  4« 
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(arm  consisting  of  so  and  so/'  in  order  to  apprize  the  plaintiff  of     177S. 

what  the  claim  precisely  extended  to.     The  answer  only  stated,    "-^^ 

that  the  defendant  is  owner  of  an  estate  caUed  H.  and  so  on.  t. 

Macdanald  for  the  defendant  said,  that  the  certainty  was  supplied    ^^^^^' 
by  the  plaintiff's  bill,  which  stated,  that  these  four  estates  consisted  tion  in  the 
of  200  acres,  and  the  defendant  admits  himself  to  be  owner  of  these  ^^i^^ 
estates  with  the  qualification.  ^luch  a 

Heath  Serjt*  S*  S.  insisted,  that  it  was  not  necessary  to  lay  it  ypniM 
more  certainly,  because  it  need  not  be  proved ;  it  would  have  been  ^"^^, 
good  if  laid,  **  more  or  less ;"  if  so^  it  is  certain  enough*    It  is  not  Deer.  587. 
necessary  to  state  the  number  of  acres  in  particular. 

Kemfon  in  reply  said,  it  was  convenient  that  certainty  should  be 
attained,  because  as  it  is  to  deprive  the  vicar  of  a  quantity  of  tithe, 
it  should  be  known  what  that  quantity  is.  Nor  is  it  certain  taking 
the  bUl  and  answer  together ;  because  here  are  several  wtoduses^  and 
it  is  necessary  to  know  to  how  much  each  particular  modus  applies. 
As  to  the  park,  it  is  always  stated  to  be  an  ancient  park.  The 
word  immemorial  is  applicable  in  the  answer  to  the  payment 
only,  and  not  to  the  land.  He  cited  BurweU  v.  Coates,  Bunb.  129*  Supni  64«, 
as  in  point 

Lord  C.  B.  The  use  of  stating  the  number  of  acres  is  to  ascertain 
the  land :  if  it  is  ascertained  by  another  means,  the  end  is  answered. 
The  question  is,  whether  that  is  here  done  ?  It  is  not  so  uncertain, 
as  the  case  in  Bunbwy,  for  there  only  a  &rm  was  mentioned  without 
a  name.     I  therefore  doubt  upon  it. 

The  other  Barons  tliought  that  the  name  did  not  give  sufficient 
certainty,  and  that  it  was  not  supplied  by  the  bilL 

The  cause  stood  over  with  leave  to  amend. —Note^  Kenjfon  thought 
it  a  very  critical  objection,  and  Heath  found  two  or  three  authorities 
against  it  the  next  day ;  but  the  merits  being  against  him,  they  were 
not  mentioned  (a)» 


Tr.  larGeo.  III.     A.D.  1778.    Scac.  [  1125  ] 

Philips  V.  Ptytherick  and  others.     [MS.] 

Lord  CB.  delivered  the  opinion  of  the  court — This  was  a  s.c. 
bill  brought  tor  an  account  of  tithes  by  the  lessee  of  the  bishop  of  ^[)^^g* 
Lincoln  tbe  rector  ofLanUey^  otherwise  LanUney^  and  the  chapelry  A  pnacrip. 
of  St  Michael  in  B/oscomey  in  the  county  of  Caermartheny  against  the  2iy°pSi«i 
defendant  Cheynne  the  owner  and  others,  who  are  the  occupiers,  to  pay  4/. 
The  occupiers  at  first  were  the  only  defendants,  and  they  set  up  ^^^i^ 

(a)  Wood  states  that  the  objection  was  allowed,  1595.     Bichardi  r.  Evam^  I  Yes.  sa  tupra  803. 

■ad  that  an  account  was  decreed  with  costs*  toI.  4.  WUlit  ▼.  Fowierf  u^fra  1842.     Bourke  ▼.  I$aaep 

p.  587.  on  the  description  of  lands  corered  by  a  3  Pri,  S99t  irffra* 
inodut  in  an  answer,  &ee  Crofi  t,  jiyer,  ta/rs 
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\ 

1778.     &  modus  o(^l.  in  lieu  of  tithes;  but  it  appearing,  tliat  the  peraoa^ 
'  ',   to  pay  the  modtcs  were  not  specified,  and  also  that  the  tithes  them- 

T.  selves  had  actually  been  collected  by  the  landlord,  the  court  thought 
Prytherick.  g^  ^  require  that  the  owner  should  be  made  a  party  in  order  to 
lieu  and  enable  her  to  make  a  fuller  defence.  It  was  done  accordingly :  but 
of^e^es  ^^^  being  an  infant,  and  her  first  answer  alleging  only  a  modus^ 
of  his  own  similar  to  that  set  up  by  the  occupiers,  leave  was  ^ven  to  amend  (a) 
^^^  her  answer,  by  stating  her  defence  so  as  to  correspond  better  with 

the  fiu:ts  in  proof.  In  her  amended  answer  she  alleged  that  ^'  she 
is  seised  in  fee  of  certain  lands  called  Forest  Glyn  Cothy  situated 
partly  within  the  chapelry  of  St.  Michael  Boscomey  and  partly  in  the 
parishes  of  Berosha  and  Uanvillangen  Yers  out  of  the  said  chapelry, 
and  of  three  tenements  within  the  said  chapelry ;  and  that  she  and 
all  those  whose  estate  she  hath  in  the  said  three  tenements  and  in 
so  much  of  the  said  forest  as  lies  within  the  said  chapelry,  hath  and 
have  from  time  immemorial  paid  to  the  rector  of  the  said  rectory 
and.  chapelry  for  the  time  being  4/.  yearly,  as  a  pension  or  payment 
in  satis&ction  of  alUtithes  arising  or  renewing  upon  the  isaid  three 
tenements,  and  so  much  of  the  said  forest  as  was  situated  within  the 
said  cliapelry ;  and  that  she,  and  all  those  whose  estate  she  hath,  &c. 
hath  and  have  from  time  immemorial  been  used  to  have,  and  ought 
to  have  in  respect  of  die  said  pension  or  payment,  so  paid,  the  tithe 
or  tenth  part  of  all  com,  grain,  hay,  and  other  tithable  matters  aris-' 
ing  upon  the  said  three  tenements,  and  so  much  of  the  said  forest  as 
lay  within  the  said  chapelry."  It  was  objected  to  this  prescription, 
that  no  lay  person  can  prescribe  for  tithes  arising  upon  his  own 
estate;  for  that  if  any  agreement  were  made  between  rector  and 
[  1 126  ]  landi-owner,  that  a  gross  sum  or  an  annual  payment  should  be  made 
to  him,  and  that  the  tithe  should  for  eirer  after  belong  to  the  land- 
owner, the  land  would  thereby  become  discharged  of  the  tithe,  and 
the  Uthe  would  from  that  Ume  cease  to  exist  In  support  of  the 
8upn  90S.  prescription  was  cited  the  case  of  Piggot  v.  Sympson  in  the  42  EUx. 
Cro.  EL  763.  fi*om  which  case  this  prescription  was  said  to  have 
been  transcribed.  To  this  it  was  answered,  that  Piggot  v.  Sympson 
differed  materially  finom  the  present  case,  for  in  that  the  lord  pre- 
scribed for  tithe  as  appurtenant  to  his  manor,  arising  upon  the  lands 
of  others:  here^  the  defendant  prescribes  for  tithes  arising  upon  her 
own  lands.  But  as  to  this,  the  reasoning  in  Piggot  v.  Sympson  is 
observable,  viz.  *^  for  when  the  lord  hath  used  from  time  whereof^ 
&c.  to  pay  this  sum,  &c.  and  in  respect  thereof  to  have  all  the  tithe, 
within  his  manor,  it  shall  be  intended  that  at  the  beginning  the  lord 
had  all  in  his  hands,  and  then  might  prescribe  to  pay  a  sum  in  dis* 
charge  of  all  the  tithes,  and  when  he  gave  the  tenancies  to  hold  of 

■  nia 1 ^- i-^rw^^wMi     imb  .  '  ' ' -  .  . ^ 

(a)  The  court  of  Eichcquer  have  since  refused  to  do  Uiis. 
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him,  and  always  after  to  have  the  tithe  of  those  lands,  it  Is  a  very      1778. 
reasonable  prescription,  for  now  he  hath  no  more  than  what  he  had      pf^m^ 
hetorej  Jbr  he  had  them  before  In/  retainer^  and  turn  he  takes  the  tithes         v. 
ihemselvesJ^     Hence  it  appears,   that  two  species  of  prescriptive  ^^**'*^*' 
rights  were  allowed  by  the  court.     1st,  To  retain  the  tithes  so  long 
as  the  land  remained  in  the  original  owner.    2d,  To  receive  them 
after  the  lands  were  granted  out.    The  tithes  therefore  are  through*^ 
out  considered  as  existing  always  distinct  from  the  land,  insomuch 
too  that  it  is  there  said,  that  the  lord  might  sue  for  them  in  the 
spiritual  court.     Nor  was  this  icase  of  Piggot  v.  Sympson  the  first  de-  . 
cision  upon  this  point:  it  had  before  been  determined  in  Piggot  v.  Supnsoa 
Heam^  Cro.  Eliz.  599.  the  reason  on  which  the  court  had  gone  in 
that  case  is  here  stated.  This  of  Piggot  v.  Heam  is  also  cited  at  the 
end  o(  the  Bishop  of  Winchester's  case,  2  Co.  45  a.  where  Sir  E.  Coke  Supra  ist. 
says,  that  two  points  were  resolved  therein.     1.  That  in  such  spe* 
<nal  case,  a  lay  person,  owner  of  the  said  manor,  shall  sue  for  the 
tithes  upon  all  the  special  matter  aforesaid  in  the  spiritual  court,  for. 
it  shall  be  intended  at  the  beginning,  the  lord  was  seised  of  the 
whole  manor  before  the  tenancies  were  derived  thereout,  and  then 
by  composition,  or  other  lawful  means,  the. lord  should  have  all  ^ 
tile  tithes  within  the  manor  for  the  said  pension  paid  to  the  parson ; 
and  the  law  intendeth  that  at  the  beginning  it  was  for  the  main- 
tenance of  divine  service,  4*  P^o  bono  ecdesue^  the  reason  of  which  in- 
tendment is  the  continual  usage  a  tempore  cu^j  &c.     2.  That  upon 
this  special  matter  alleged,  a  man  may  have  tithes  as  appurtenant 
to  a  manor;  for  he  prescribes  by  a  que  estate  in  the  manor,  and 
therefore  cannot  have  them  in  gross.     But  it  is  there  said  U>  have.  [  1127  ] 
been  adjudged  in  Winchcomb*s  case^  35  G^iz.  Cro,  El.  29S«  that  a  Supni64. ' 
man  cannot  prescribe  generally  in  him  and  all  those,  &c.  to  have 
any  tithes  appertaining  to  the  same,  for  without  such  special  matter 
shewed,  tithes,  which  are  spiritual  things  and  due  Jttre  divinoy  cannot 
.  be  appurtenant  to  a  manor  or  any  other  temporal  inheritance.   In 
Piggot  V.  Sipnpson  the  tithes  must  have  been  considered  as  existing 
always  distinct  firom  the  land ;  if  in  his  own  hands,  the  lord  might 
retain  them ;  if  in  the  hands  of  grantees,  he  might  take  them.    Nor . 
do  I  see  any  reason  why  they  may  not  be  prescribed  for  in  the  same 
manner  as  appurtenant  to  land,  as  well  as  appurtenant  to  a  manor, 
the  tithes  themselves  being  constantly  preserved  by  virtue  of  the 
snpposed  original  agreement 

Upon  this  ground  it  appears  to  me  that  the  prescription  may  be 
good  in  law;  and  as  some  evidence  has  been  given  to  support  it  in 
fact,  much  of  the  payment  of  the  pensicm,  some  of  the  collection 
of  tithes  by  the  land-owner,  an  issue  ought  to  be  directed  to  try  it. 
And  if  it  should  be  found  by  the  jur}',  that  the  pension  is  payable  in 
4fificha]|;e  of  tithes,  but'thqr  should  find  against  the  second  branch 
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1778.     of  the  prescription,  viz.  that  the  landowner  has  a  right  to  take  die 
FUUpt      ^^^  then  such  finding  may  be  indorsed  upon  the  jpostecu 
▼.    ^         Issues  were  accordingly  directed. 

*'  First*  whether  she,  the  said  Elizabeth  Gvajfutij  and  all  those 
whose  estate  she  hath  in  the  three  several  tenements  or  £irms  in  the 
pleadings  of  this  cause  mentioned,  called  by  the  several  names  r&> 
spectively  of  Breehva^  Uystin^  and  Maes  y  Grooe^  situate,  lyings 
and  being  within  the  chapelry  of  St.  Mickael  in  Moscamey  in  the 
county  of  Caermartheny  and  in  such  part  of  a  certain  ancient  capital 
tenement  and  demesne  lands  called  Forest^  as  lieth  within  the  said 
chq^eiry,  liath  and  have,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,   paid   to  the  rector  of  the  said  rectory  of 
Uanlley,  otherwise  UaTdloney^  and  the  chapelry  of  St.  Michael  in 
Boscomey  aforesaid,  for  the  time  being,  the  sum  of  four  pounds 
yearly,  as  a  pension  or  payment  in  satisfaction  of  all  tithes  arising, 
or  increasing  upon  the  said  three  tenements  or  farms,  and  upon  so 
much  of  the  said  forest  demesne  lands  as  is  situate  within  the  said 
chapelry," 

'*  Secondly,  whether  she  the  said  Elizabetk  Oocynn^  and  all  those 
whose  estate  she  hath  in  the  said  three  several  tenements  or  farms, 
and  in  the  said  part  of  the  said  forest  demesne  lands,  bath  and  have^ 
from  the  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
[  1128  ]  been  used  to  have,  and  ought  to  have,  in  respect  of  the  said  pen- 
sion or  payment  so  paid  to  the  said  rector  for  the  time  being,  the 
tithes  or  tenth  part  of  all  com,  grain,  hay,  and  other  tithaUe 
matters  arising  on  the  said  three  tenements  or  farms,  and  on  so 
much  of  the  said  forest  demesne  lands  as  are  situate  witliin  the  said 
chapelry." 

The  defendant  Gm^n  to  be  plaintiff  at  law;  the  issues  to  be 
tried  by  a  special  jury ;  and  the  judge  to  indorse,  &c.  &c. 

The  said  issues  were  accordingly  tried,  and  the  jurors  found  for 
the  plaintiff  at  law. 

The  courts  on  the  5th  of  July  1779,  ordered  the  bill  to  be  dis- 
missed with  costs  at  law  only;  the  plaintiff  in  equity  to  deduct 
thereout  the  arrears  of  the  pension  of  four  pounds  a  year. 


M.  19  Geo.  III.     A.  D.  1778.    B.  R. 

Manser  v.  Taylor.    [Serjeant  Hill's  MSS.  vol.  xxxii.  p.  218.] 

The  Stat  PROHIBITION  prayed  to  the  official  of  the  Consistory  Court  of  the 

c  ^  Toe^'  Bishop  of  Narwichf  where  defendant  had  libelled  against  plaintiff 

the  reco-       for  tithes. 

tiUMfiom  '^^  suggestion  for  prohibition  was  Aatby  stat  7 8c 8  ^.  S.  e.S4e» 
Quakers  it  is  enacted,  that  *^  where  any  Quaker  shall  refuse  to  pay  or  com- 
oust  the       poond  for  his  great  or  small  tithes,  or  to  pay  any  church  ratei^  it 
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shall  and  may  be  lawful  ibr  the  two  next  justices  of  the  peace,  on      1778. 
complaint  of  any  person^  &g.  to  whom  the  same  are  due«  to  convene    *TT    ~" 
before  them  such  Quaker,  and  to  examine  on  oath  such  complaint,         ▼. 
and  state  what  is  due  by  such  Quaker  to  the  party  complaining,      ^'°^^' 
and  by  order  under  their  hands  and  seals  to  direct  and  appoint  the  jurisdiction 
payment  thereof,  so  as  the  sum  ordered  do  not  exceed  10/.;  and  on  ciesiostioa 
refiisal  to  pay,  any  one  of  the  said  justices  may,  by  warrant,  levy  court. 
the  same  by  distress,  &c"     And  the  case  was,  that  the  defendant  pany^  ^ 
had  complained  to  two  justices  (as  the  act  directs),  who  convened  ^^™™^'!^^ 
the  plaintifP,  and  after  hearing  both  sides,  stated  the  debt  due  from  before  two 
plaintiff  to  defendant  to  be  SO^.,  and  were  proceeding  to  make  order  ^"*^V 
that  plaintiff  should  pay  defendant  the  same,  and  then  offered  to  mct^hernKf, 
grant  defendant  a  warrant  on  refiisal.     But  the  plaintiff  thinking  jf^f^^^*^ 
that  the  justices  had  not  truly  stated  this  debt,  and  that  he  ought  been  m«de» 
to  have  more,  told  the  justices  that  they  need  not  proceed  further,  ^^[qI^ 
but  he  would  seek  redress  another  way;  whereupon  the  justices  ecciesiflrti. 
made  no  order,  and  the  defendant  immediately  libelled  against  the 
plaintiff  in  the  ecclesiastical  court     The  fact  dius  appearing  to  the 
court,  two  points  were  made  on  this  act  of  parliament;    1st,  Whe« 
tfaer  the  act  does  not  in  all  cases,  where  the  debt  is  under  10/., 
tike  away  the  jurisdiction  of  the  ecclesiastical  court;  and  in  order 
to  this  the  covmsel  pro  and  con  urged  that  in  many  acts  these 
words,    *'  it  shall  and  may  be*  lawful,"  amounted  to  a  command 
and  injunction,  and  insisted  that  they  should  receive  that  sense 
here :  but  per  Cur*  the  parson  has  it  in  his  election  whether  he  will 
tske  the  method  the  act  empowers  him,  or  sue  in  the  ecclesiastical 
court,  whose  jurisdiction  is  not  taken  away.     The  2nd  point,  whidi 
was  chiefly  insisted  on^was,  whether  since  the  defendant  made  bis 
election  to  pursue  the  Bta;tutey-Mid  the  procetedings  before  the  jus«       . 
tioes  were  so  great  as  to  determine  the  debt,  if  he  could  after  this 
sue  in  the  ecclesiastical  court  for  the  same;  andjMT  cur^  the  justices 
have  not  made  any  order  in  writing.    There  is  no  determination  of 
the  matter  on  record,  wherefore  the  defendant  was  at  liberty  to  gp 
into  court  christian;  but  oZiVer  if  the  justices  had  by  making  order 
determined  tiie  matter.     Prohibition  denied,  (a) 
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» 

Devie  V*  Lord  Brownlofw. and  others. 

The  plaintiff  was  vicar  of  the  church  oi  Stangraand  with  Fareet  S.C. 
in  the  county  of  Huntingdon^  (into  which  he  was  inducted  in  July  p  Q^g^^ 
1766),  and  the  defendant  lord  Brcwnhm  was  impropriate  rector  (sded.) 
of  the  sfilne  church.     The  rectory  impropriate  of  the  same  church  dreum- 

*   '  ^^ ^— 1^*  I  ^m_LM^^ _^_  _■         f  im       irrii^T'"-"'-  -r^ — ti^ ^r-\ ■ ~^—  '  ■^■^^■^**— »**^ 

/ 

^'*  *-  .  '  ,       (a)  flee  ftlso  lf»  f.  Owen^  9Hfm  9S8. 
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1 778.  was  fernierly  part  of  the  {Possession  of  the  abbey  of  Thomej^  and  by 
endowment  of  11  April  1402  the  abbot  and  convent  of  the  said 
abbey  granted  to  the  vicar  of  the  said  church,  all  tithes,  tenthsf 
obUtions,  and  offerings  whatsoever  belonging  to  the  said  churdi, 
except  the  tithe  of  com,  hay,  wool,  lanibs,  and  calves.     At  the 


JLofrd 
SrounUowm 


stances  a 


'^^^^  ^  time  of  the  dissolution  of  the  said  abbey,  the  vicar,'  by  virtue  of  a 
an  issue  further  endowment  by  the  said  abbot  and  convent  (supposed  to  have 
tryavicar^s  ^^  uiadc  22/i.6.)  was  endowed  with,  and  enjoyed  a  portion  of 
tight  to  one-third  of  tithe-corn,  arising  within  the  limits  or  hamlet  o(Farcet9 
to  iw  ^  which  is  a  separate  vill,  but  parcel  of  the  said  parish  o(  Stanground^ 
^?««^»«v»-  sir  Walter  MUdmay  knight,  chancellour  of  the  EiXchequer  (to 
the  greatest  whom  queen  Elizabeth  had  tlien  lately  granted  the  impropriate 
■"^^^^  rectory  of  Stangrou$id),  by  indenture,  dated  24th  October^  30  Elix. 
part  of  the    granted  to  the  master,  fellows,  and  scholars  o(  Emanuel  Coli^e  in 


.^  *'  Cambridge  (which  sir  Walter  had  founded,  and  to  which  he  gave  the 

of  which  advowson  of  the  said  yicarage),  and  their  successors  for  ever,  ia 

^j^^^  trust  for  the  vicar  of  the  said  parish,  amongst  other  things,  '*  all  the 

tlie  issue  tithes  of  wool,  lamb,  and  calf,  arising  within  the  parishes,  towns, 

per  jttdgei  ^"^  hamlets  of  Stangraund  and  Farcet,  (except  the  Utbes  of  wool, 

and  where  *  lamb,  .and  calf,  arisin<y  from  the  demesne  lands  and  tenements  of 

there  is  da 

reason  to      ^^  manor  of  Stangroundj  then  in  the  occupation  of  Henry  ParkinMon^ 

suppose       Qf  iiig  assigns);  and  after  taking  notice  that  the  vicar  then  bad  only 

further        one-third   part  of  die  tithe-corn  in  Farcet  (the  other  two-thirds 

bf^^      thereof  belonging  to  him  the  said  sir  Walter  Mildnujoff  as  ijyipro* 

upon  it  by    prifttor)  he  granted  to  the  said  master^  fellows,  and  scholars,  one- 

J^**'*^  ^  fourth  of  his  two-third  parts  of  the  said  tithe-corn;  so.  that  the  said 

a  jury.         vicar  should  thenceforth  have  and  enjoy  one  fiiU  moiety  of  all  the> 

*[1129]  tithe-corn  arising  in  the  said  hwpai^^  of  Farcet*     By  a  further  in* 

denture,  dated  11th  AprH^  31  £Uz.  the  said  sir  Walter  Mildnuy 

conveyed  to  the  master,  fellows,  and  scholars  of  the  said  coll^pe» 

and  their  successors,  in  trust  for  ttie  said  vicar,  the  other  moiety  of 

the  tithes  of  com  in  Farcet. 

By  virtue  of  tliese  several  endowments  and  grants,  the  plainti^ 
as  vicar  of  the  said  church,  claimed,  1.  The  tithe  of  corn,  and  all 
other  tithes  (except  hay)  throughout  tlie  hamlet  of  i^ar<:^/.  2.  The 
tithe  of  wool,  lambs,  and  calves  and  all  other  the  small  tithes 
throughout  the  vill  or  township  of  Stanground  (except  the  tithe 
of  wool,  lamb,  and  calf  of  the  manor  farm  or  demesne  of  Stan- 
ground^  called  the  Burisledf  formerly  occupied  by  Henry  Parkinson 
and  his  assigns*) 

Farcety  though  united  as  a  parish  with  Stanground  under  one 
church,  is,  in  all  other  respects,  distinct  from  it,  both  as  a  manor 
and  a  township.  The  town  (which  has  a  chapel  of  ease)  is  situate 
at  the  distance  of  upwards  of  a  mile  from  that  of  Stanground^  has  a 
separate  parish,  and  civil  officers ;  and  the  manor  iS|  in  all  napectSi 
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distinct  from  and  independent  of  that  of  Sianground,     The  parish      1 778. 
tN>rders  upon,  and  a  large  proportion  of  the  lands  belonging  to  the    '       . — 
two  townships  extend  into  the  great  level  of  the  fens  called  Bed-         y. 
Jbrd  Levelj  which,  till  the  improvements  thereof^  by  drainage  and  j^^Zlw, 
inclosure  in  the  reign  of  Car.  1  &  2.  lay  in  a  state  of  inundation, 
daring  the  greater  part  of  the  year,  and  wholly  unproductive  (ex- 
cept a  species  of  coarse  grass  and  hay  upon  some  particular  spots), 
but  in  consequence  of  the  drainage,  &c  became,  and  has  since  con- 
tinued fit  £>r  culture,  and  produced  com,  and  other  tithable  matters. 
Within  the  parish  of  SULtiground,  and  adjacent  to  the  township  and 
common  field  lands  of  Farcetj  lies  a  large  tract  of  fen  land,  dis- 
tinguished and  bounded  as  after-mentioned,  and  containing,  by 
estimation,  3360  acres,  or  thereabouts,  anciently  and  still  known 
by  the  denomination  of  ^<  Farcet  Fetif*  and  reputed  to  be  parcel  of 
the  manor  and  hamlet  oi  Farcet.    The  remainder  of  the  fen  lands 
within  the  parish  lie  within,  and  have  been  always  considered  as  [  1130  3 
parcel  o^  the  township  of  Sianground. 

The  tract  called  Parcel  Fen  is  bounded  as  follow,  viz.  Towards 
the  north-west,  by  the  common  lands,  in  the  vill  of  Farcet,  from 
which  it  is  divided  by  a  rivef,  called  Farcet  Water.  Towards  the 
north,  by  lands  in  Stangrouudf  called  Horsey  Grounds.  Towards 
the  north-east,  by  lands  in  Whittlesey,  called  Whittlesey  Kin^s  Dclf, 
fiom  which  it  is  divided  by  a  dyke,  called  Hockey  or  Odkey  Dyke. 
Towards  the  south-east,  by  fen  lands  in  Ramsey,  called  Middlemorc, 
from  whence  it  is  divided  by  a  dyke,  called  SmaU  Dyke.  Towards 
the  south,  by  the  lake  of  water,  called  Whittlesey  Meer ;  and  to  ttie 
south-west,  upon  lands  in  Yaxley,  from  which  it  is  divided  by  a  dyke 
or  stream,  called  Conquest  Load. 

Anciently,  and  long  before  the  general  drainage  of  the  fens  took 
place,  certain  parcels  of  land  had  been  fenced  oif  from  the  residue 
of  Farcet  Fen,  and  held  in  severalty  for  the  purpose  of  mowing 
hay;  the  remainder  (when  not  covered  with  water)  as  also  the 
inclosed  parcels  after  having  been  mowed,  were  used  as  an  open 
common.  The  largest  of  the  meadows  thus  inclosed,  which  lay  on  « 
the  north-east  side  next  Oakley  Dyke,  and  contained  500  acres, 
was  (and  is  still)  called  Farcet  King's  Delf,  and  eight  roods,  and  was 
subdivided  into  small  parcels  (containing  about  four  acres  a-piece) 
called  Doles,  which  were  allotted  to^  and  held  in  severalty  by  sundry 
inhabitants  of  Stanground  and  Farcet,  (probably)  in  respect  of  their 
rights  of  common  in  the  fen.  Another  of  the  said  meadoivs, 
lying  on  the  north-west  side,  and  containing  about  thirty  acres,  was 
(and  is  still)  called  Milby.  -  Another  of  the  said  meadows,  lying  on 
the  same  side,  and  adjacent  to  the  last,  containing  about  forty  acres, 
was  (and  is  still)  called  New  M^ad.  Sundry  other  small  parcels, 
inclosed  in  like  manner,  lying  on  the  same  side,  were  (and  are  now) 
V01.IIL  S 
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1778.     called  by  the  name  of  die  Pingles.    At  the  southera  extremity  of 
the  fen  adjoining  to  Whitttesey  Meer^  a  cottage  called  Beaks  CaU^ 


▼.         was  anciently  built,  and  ten  acres  of  land  were  inclosed  to  and 

mmuiliw.    ^*^®  ^^^^  ®^"^®  "^^^^  ^^^^  ^^  severalty  witli  it 

The  abbot  of  Tkomeyj  to  whom  both  the  manors  of  Stangraund 

and  Farcet  belonged,  held  in  severalty  (at  the  time  of  the  dissolu- 
tion) another  inclosed  parcel,  containing  about  140  acres,  (}yvag 
on  the  south-west  side  of  the  fen  next  Conquest  Load)  called  Con^ 
quest  Close^  extending  from  Fmole  Lake  in  Whittlesey  Meer  to 
Farcet  Water.  The  remainder  of  the  fen  was,  till  the  period  after- 
mentioned,  an  open  common,  into  which  the  tenants  and  inhabitants 
[  llSl  ]  in  sundry  neighbouring  and  some  distant  manors  (which  belonged 
to  the  same  abbey)  had  a  right,  by  custom,  of  turning  their  com- 
monable cattle,  making  a  yearly  acknowledgement  for  the  same  to 
the  lords  of  the  manor  of  Farcet. 

In  10  Eliz.  the  said  sir  Walter  Mildmay,  to  whom  the  manor  of 
Farcet  had  been  then  granted  in  fee  (and  who  was  then  lessee  of  the 
crown  for  sixty  years  of  the  manor  of  Stangraund)  came  to  an  agree- 
ment with  the  commoners  in  the  said  fens,  whereby  he  gave  up  bis 
right  oF  common  and  herbage  therein,  ia  consideration  of  being 
permitted  to  inclose  and  hold  in  severalty  to  him  and  his  heirs  400 
acres  of  the  said  fen  adjoining  to  the  said  parcel  (formerly  inclosed 
by  tlie  abbot)  called  Conquest  Close^  and  such  400  acres  were  in  con- 
sequence of  such  agreement  inclosed,  and  have  been  ever  since  held 
in  severalty  with  and  as  pared  of  the  manor  o(  Farcet. 

The  remainder  of  the  fen  lay  open  waste,  till  the  drainage  of  the 
fens  took  place  in  the  reign  of  Charles  the  First.  By  the  terms  of 
their  undertaking,  the  adventurers  for  the  drainage  were  to  have 
95,000  acres  (being  the  proportion  of  one  third  of  the  whole  level) 
set  out  to  them  from  all  the  lands  common  and  several  within  the 
level,  and  the  same  were  allotted  to  them  accordingly  by  a  law  of 
sewers,  (since  called  the  SairU  Ive*s  Law),  made  on  12  October, 
SOth  Car.  I.  whereby  940  acres,  further  part  of  the  then  common 
fen  of  Farcet,  situate  on  the  southern  side  next  Whittlesey  Meer  and 
Bamsey  fen,  and  162  acres  out  of  Conquest  Close  and  lands,  and  three 
acres,  one  rood,  ten  perches,  out  of  the  lands  belonging  to  BealesCote 
were  set  out^  and  afterwards  inclosed,  and  held  in  severalty,  as  the 
full  proportion  of  the  adventurers  of  the  whole  of  Farcet  Fen^  in-- 
dading  the  said  meadows  of  Kin^s  Delf,  MiUy,  New  Mead,  and 
the  Pingles,  out  of  which  no  allotments  were  taken. 

Inthe  year  1682,  the  remainder  of  the  said  fen,  which  contained 
1,9Q0-  acres,  was,  by  virtue  of  statute  15  Car.  9.  c.  ly.  intituled, 
^*  An  act  for  settling  the  drainage  of  the  great  levd  of  the  fens  called 
Bedford  Level,'*  divided  and  aUotted  to  the  several  persons  haying 
right  of  soil  and  common  therein)  in  proportion  to  ^och  their  respeo- 
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live  eights,  and  afterwacds  indo^  and  held  in  severalty  by  them ;      1778. 
and  thirty-five  acres  were  on  that  occasion  allotted  to  William  Browne      ^^ 
lorn  esq.  as  lord  of  the  manor  of  Farcet^  and  (as  such)  owner  of  the         v. 
soil  of  the  said  fisn,  in  lieu  of  his  seignory.  ji^^mLm 

Soon  after  the  commencemeut  of  the  drainage,  when  a  prospect 
opened  of  the  fen  lands  becoming  productive,  the  right  of  tithes 
therein  became  an  object  of  attention  and  dispute,  and  the  inclosed 
fen  lands  in  Stangraund  and  Farcet,  then  held  in  severalty,  being  [  11S2  ] 
first  improved  and  rendered  capable  of  yielding  tithable  matters,  the 
vicar  of  Stangroundy  some  time  before  the  year  1640,  asserted  his 
claim  to  such  tithes  of  those  lands,  as- by  his  endowments  and  grants 
he  was  entitled  to.  The  then  impropriator,  Mildmay  earl  of  JVesU 
nunrelandf  at  first  resisted  the  vicar's  demand ;  but  after  a  suit  com- 
menced by  the  vicar  in  the  ecclesiastical  court,  entered  into  a  com- 
promise^ and  by  agreement,  made  in  the  year  1640,  consented  to 
allow  him  twenty-five  pounds  a-year  in  lieu  of  and  as  a  compo- 
sition tot  the  tithes  of  the  said  inclosed  fen  grounds,  which  payment 
hath  been  continued  to  be  made  by  the  succeeding  impropriators 
to  tlie  successive  vicars,  from  that  time  down  to  Lady^day  1773. 
Sundry  disputes  afterwards  arose  respecting  the  tithes  of  the  940 
acres,  allotted  to  the  adventurers,  and  the  1,S00  acres,  allotted  to 
the  commoners,  as  well  between  the  impropriator  and  the  owners, 
as  between  the  impropriator  ahd  the  vicar  ot  Stasiground^  and  several 
suits  were  commenced,  and  some  of  them  brought  to  trial  in  con- 
sequence thereof;  but  before  any  final  decision  of  the  right  took 
place,  these  disputes  also  terminated  in  the  year  1688,  in  a  com- 
promise between  the  impropriator  and  vicar,  the  former  consenting 
to  accept,  and  the  latter  to  grant,  a  lease  of  such  tithes  in  the  said 
lands  as  the  vicar  was  entitled  to,  at  the  rent  of  fifty  pounds  a  year, 
which  hath  been  continued' to  be  regularly  paid  under  that  and  sub*- 
sequent  leases  by  the  succeeding  impropriators,  and  accepted  by 
the  successive  vicars  from  thence  to  Lady^day  1773. 

The  first  lease  bears  date  SOih-May  1688,  and  was  granted  by 
Joshua  Batdiffy  then  vicar,  to  William  Bratmdefw  esq.  then  impro- 
priator, for  the  term  of  five  years ;  a  further  lease,  dated  26th  May 
1691,  on  the  same  terms,  was  granted  by  Samuel  Doughiy  clerk, 
then  vicar,  to  the  said  William  Br&amlowy  for  the  term  of  five 
years;  and  a  third  lease,  bearing  date  26th  May  1751 ,  was 
granted  by  William  Whitehead  clefk,  then  vicar,  to  sir  John 
Brawnlam  bart  lord  viscount  Tyrconnel,  then  impropriator,  for 
fifteen  years. 

The  payments  of  twenty-five  pounds,  and  fifty  pounds  a  year, 
bearing  no  reasonable  proportion  to  the  value  of  the  tithes  in  lieu 
whereof  they  were  paid,  and  the  p]ainti£P  conceiving  himself  justly 
entitled  to  receive  those  tithes  in  kind,  or  a  fair  composition  for 

S  2 
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1778.  the  value  thereof,  gave  due  notice  to  the  defendant,  that  he  would 
■  j^.  not  accept  the  payments  in  question  after  hady-day  1773,  but 
▼.  would  thenceforward  take  the  tithes  in  kind,  and  the  defend- 
j^^^J[^  ant  *  lord  BraismUm  disputing  his  title  to,  and  withholding  the 
*[I1SS]  pajmient  of  such  tithes,  the  plaintiff,  on  2 ist  January  1774,  filed 
his  bill  in  the  court  of  Chancery  against  the  said  lord  Brownlom, 
and  against  Thomas  Mewburtij  George  Richardson^  Sandersorij  Hen^ 
reyy  William  Blackwellj  Ralph  Speechley  the  younger,  David  Basoker, 
James  Arnold^  and  John  Kingston,  (occupiers  of  lands  and  tithes 
in  Farcet  Fen,  and  of  inclosed  fen  lands  in  Stangroundj  as  tenants 
to  the  said  lord  BronmUm)  and  against  William  Chapman,  Robert 
Johnson,  and  Daniel  Plummer,  (other  occupiers  of  land  in  Farcet 
Fen,  as  tenants  to  sir  Samson  Gideon),  and  against  the  master,  fel- 
lows, and  scholars  o(  Emanuel  College,  Cambridge,  stating  (amongst 
other  things)  that  by  virtue  of  the  said  several  endowments  and 
grants,  or  by  virtue  of  some  prescription  from  time  immemorial, 
or  some  usage,  the  plaintiff,  as  vicar  of  the  said  church,  was 
entitled  to  all  and  singular  the  tithes  of  wool,  lambs,  calves, 
com,  grain,  and  hay  (except  the  tithes  of  hay  of  the  meadows  of 
King*s  Delf,  Milby,  and  New  Mead)  arising  within  the  said 
village,  town,  and  hamlet  of  Farcet,  and  to  all  tithes  of  wool 
and  lambs  (except  the  tithes  of  wool  and  lambs  of  the  Burested 
or  manor*house)  throughout  the  hamlet  of  Stangiound,'  and  to 
Easter  dues  and  offerings  and  the  tithes  of  wood  and  reed,  and  all 
other  small  and  vicarial  tithes  whatsoever,  arising  within  the  said 
parish  of  Stanground,  and  the  several  manors,  villages,  and  ham- 
lets of  Stangroand  and  Farcet  aforesaid,  and  the  tithable  places 
thereof;  and  charging,  that  the  said  defendant  Thomas  Mewbum, 
and  the  other  defendants  the  occupiers,  had,  from  and  since  Lady^ 
day  1773,  severally  holden  and  occupied  sundry  lands  in  the  several 
parts  of  farcet  Fen,  and  in  the  fen  lands  and  inclosed  grounds  of 
Stangiound  therein  specified,  and  had  taken  all  the  tithes  thereof 
and  of  other  lands  therein  mentioned,  which  were  of  right  payable 
and  belonged  to  the  plaintiff,  and  refused  to  pay  or  account  to  him 
for  the  same ;  and  thfat  tlie  defendant,  lord  Brownlow,  as  lay  rector 
or  impropriator  of  the  said  church,  disputed  the  plaintiff's  title  to 
the  said  tithes ,  and  that  the  said  master,  fellows,  and  scholars  re- 
lused  to  join  with  the  plaintiff  in  the  said  suit,  or  to  assist  him  in 
the  recovery  of  the  said  tithes ;  and  therefore  praying  that  the  said 
defendants,  the  occupiers,  might  account  with  and  make  satisfac- 
tion to  the  plaintiff  for  the  single  value  of  all  and  every  the  said 
tithes  so  by  them  withheld  or  subtracted ;  and  that  the  plaintiff's 
.  right  and  title,  as  vicar  of  the  said  church,  to  the  said  tithes, 
1134  ]  might  be  established  against  aU  claims  and  demands  of  the  defend- 
ant lord  Brawnlow,  as  lay  rector  and  impropriator  thereof  and 
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that  the  said  defendants  the  master,  fellows,  and  scholars  might  be     1778. 
decreec^to  act  as  trustees  for  the  plainti£Ps  benefit,  and  for  general  — ^^ 
reuef.  t. 

The  defendant,  lord  Brawnlaw^  on  18th  June  1774,  put  in  a  plea   n^^^^J^ 
in  bar  to  the  discovery  and  account  sought  by  the  bill,  that  he  was 
impropriator  of  the  rectory  of  the  said  church,  and  therefore  not 
bound  to  make  such  discovery. 

The  said  defendant  at  the  same  time  put  in  his  answer  to  the 
remainder  of  the.bill,  and  thereby  insisted,  that  the  plaintiff  had 
no  title  against  him,  as  impropriator,  to  any  tithes  arising  within 
the  said  parish,  over  and  besides  such  as  the  plaintiff  had  then 
before  taken  and  enjoyed,  and  not  admitting,  but  on  the  contrary, 
disputing  the  plaintiff's  title  (and  reserving  to  himself  such  right 
as  he  should  be  able  to  make  out  as  impropriator  against  the  plain* 
tiff)  as  vicar,  to  such  tithes,  as  he  had  since  his  institution  and 
induction  taken  without  dispute  or  controversy. 

The  said  defendant,  Thomas  Newburrij  and  the  other  defendants 
the  occupiers,  put  in  similar  pleas  in  bar  to  the  discovery  prayed 
by  the  bill,  and  filed  answers  to  the  remainder  of  the  bill  8th  Jtdy 
1774. 

The  said  pleas  were  argued  before  the  Lord  Chancellour,  19th 
December  1774,  and  over-ruled,  and  the  plaintiff  having  taken  ex- 
ceptions to  the  said  answers,  and  atterwards  amended  his  bill,  the 
said  defendants  were  ordered  to  answer  the  exceptions  and  amend* 
ments  together. 

The  said  defendants  accordingly,  in  Hilary  vacation  1776,fput 
in  their  further  answers  to  the  original  and  amended  bill,  and  the 
answer  of  the  defendant  lord  BrawhUm  being  again  excepted  to 
and  reported  insufficient,  the  said  defendant,  6th  March  1777,  put 
in  a  further  answer  to  the  said  amended  bill. 

The  said  defendant  by  his  said  answer  disputed  the  existence  and 
validity  as  well  of  the  ancient  endowments,  as  of  tbe  grants  of  sir 
WiUiam  MUdmay^  and  put  the  plaintiff  to  the  proof  of  his  title, 
against  the  said  defendant  lord  Browrdow^  as  impropriator,  not 
only  to  the  tithes  really  in  dispute,  but  to  all  the  tithes  belong 
ing  or  whict  had  uninterruptedly  been  enjoyed  as  parcel  of  the 

vicarage. 

The  defendants,  the  occupiers,  by  their  fiirther  answer  discovered  [  ns5  ] 
the  lands  in  their  respective  tenures, .  and  rendered  an  accoimt  of 
the  tithes  arisen  therefirom  since  Lady^day  1773«. 

The  master,  fellows,  and  scholars  oi  Emanuel  College  put  in  their 
answer,  stating  tbe  grants  of  sir  WdUer  Mildmay^  and  submitting  to 
produce  them  in  support  of  the  plaintiff's  title. 

The  plaintiff  having  replied  to  the  answers,  and  entered  into 
proofs  in  support  of  his  claims,  the  cause  came  on  to  be  heard  in 
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1778.      Michaelmas  term  1778,  before  the  Lord  Cbanceliour,  and  the  de- 

'  -^^^      fendant  lord  Brownlaw  then  (as  he  had  done  before  by  his  ansi^rs} 

*  ▼.        set  up  his  title  as  impropriator  to  all  the  tithes  of  the  rectoiy^ 

JBnmlw.   ^^^<^^  could  not  be  proved  to  have  been  legally  granted  or  tidLen 

from  it,  and  refused  to  admit  that  the  plaintiff  was  entitled  to  any 

tithes  whatsoever,  but  insisted  on  putting  in  issue  the  whole  of 

his  claims  as  well  under  the  ancient  endowments  as  under  the 

grants;  whereupon  the  court,  on  5th  December  1778,  decreed,  that 

the  parties  should  proceed  to  a  trial  at  law,  at  the  assises  to  be 

holden  for  the  county  of  Huntingdon^  by  a  special  jury,  on  several 

issues,  which  (as  afterwards  settled  by  the  Master)  were  as  follows, 

viz, 

1.  Whether  the  plaintiff,  as  vicar  of  the  parish  of  Stanground 
cum  Farcety  was  entided  by  endowment,  prescription,  grant,  or 
otherwise,  to  all  other  tithes,  except  the  tithes  of  corn,  grain,  hay, 
wool,  lambs,  and  calves,  growing,  renewing,  or  accruing  in,  upon, 
or  out  of  the  lands  in  the  said  parish,  which  have  been  in  the 

'  occupation  of  the  defendants  to  the  bill  respectively,  since  Ixid^ 
day  1773. 

2.  Whether  the  plaintiff,  as  vicar  as  aforesaid,  or  the  master, 
fellows,  and  scholars  of  Emanuel  CaUegCf  in  trust  for  him,  was  or 
were  entitled  by  endowment,  prescription,  grant,  or  otherwise,  to 
the  tithes  of  wool,  lambs,  and  calves,  growing,  renewing,  or  accru- 
ing, in,  upon,  or  out  of  the  lands  which  had  been  in  the  occupa- 
tion of  the  several  other  defendants  respectively  at  any  time  since 
Ijady^day  1773. 

3.  Whether  the  lands  called  Kin^z  Deify  Eight  Roods,  Conquest 
Landsy  New  MeadoWy  Milbi/y  the  Pingles  BerkleySy  or  the  Adven- 
tw'ers  LandSy  and  Farcet  Common  Feny  out  of  which  the  plaintiff 
by  his  bill  sought  tithes,  lay  within  the  common  of  Farcet. 

4.  Whether  the  plaintiff,  as  vicar  as  aforesaid,  or  the  said  mas- 
ter, fellows,  and  scholai*s,  in  trust  for  him,  was  or  were  entitled  by 
endowment,  prescription,  grant,  or  otherwise,  to  the  tithes  of  com 
and  grain,  growing,  renewing,  or  accruing,  in,  upon,  or  out  of  the 

[  1136  ]  lands  in  the  occupation  of  the  other  defendants  to  the  said  bill 
respectively  in  the  hamlet  of  Farcet, 

5.  Whether  the  plaintiff,  as  vicar  as  aforesaid,  was  entitled  by 
endowment,  prescription,  grant,  or  otherwise,  to  one  third  part  of 
the  tithes  mentioned  in  the  last  issue. 

6.  Whether  the  master,  fellows,  and  scholars  of  Emanuel  CcUegCy 
CambridgCy  were  entided  by  endowment,  prescription,  grant,  or 
otherwise,  to  two  third  parts  of  the  same  tithes. 

The  said  issues  came  on  to  be  tried  on  29th  July  1780  at  the 
assizes  at  Huntingdon  before  Mr.  Justice  Willes  and  a  full  special 
jury,  five  of  whom  had  taken  a  previous  view  (under  the  rule  of 
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the  court  of  King's  Bench)  of  the  lands  in  question,  and  after  a  1778. 
trial,  which  ksted  two  entire  days,  the  jury  returned  the  following  ^^^ 
inerdicts  on  the  several  issues,  viz.  ▼. 

On  the  first  issue  for  the  plaintifi*  generally.  Br^wi^. 

On  the  second  issue  for  the  plaintiff,  (except  as  to  the  lands  called 
Berrysiead  Farm* 

On  the  third  issue  for  the  pliuntifi^  (exc^t  sixty  doles,  part  of 
the  lands  called  King's  Delff  which  the  jury  found  to  be  within  thcf 
hamlet  of  StangroundJ) 

On  the  fourth,  fifth,  and  sis^th  issues  for  the  plaintiff  generally. 

In  Michadmas  term  1780,  the  defendants  applied  to  the  court 
of  Chancery  that  the  above  verdict  might  be  set  aside,  as  contrary 
to  law  and  also  to  evidence,  and  that  a  new  trial  might  be  had  of 
the  issues ;  and  the  matter  of  the  said  motion  being  argued  on  seve- 
nal  days,  and  for  the  last  time  on  5  th  March  1781,  stood  over  for 
judgement;  and  on  28th  Mat/  1782,  the  Lord  Chancellour  rejected 
the  apqplication,  and  refused  to  make  an  order  for  a  new  trial  of  the 
the  said  issues  or  any  of  them. 

From  this  decision  the  defendants  appealed  to  the  House  of 
Lords,  upon  the  following  grounds : 

The  verdict  is  contrary  to  the  truth  and  justice  of  the  case  in 
many  material  parts,  and  as  to  some  of  them,  founded  upon  the 
misdirection  of  the  judge  in  matters  of  law. 

1.  With  respect  to  the  respondent's  right  to  the  tithe  of  com,  it 
appears  on  his  own  shewii^g,  by  his  title  under  the  last  of  sir  Walter 
MUdmcafs  grants,  that  his  right  was  to  dthe-com,  in  the  hamlet  of 
Farcety  with  an  exception  (and  that  too  very  ^ctensive) ;  but  the 
jury  have  found  his  right  to  tithe-corn  in  that  hamlet,  without  any 
exception  whatsoever. 

The  injustice  of  the  verdict  in  this  material  part  of  the  case  is  [  11S7 
so  apparent,  that  the  iricar  now  (for  the  first  timd)  resorts  to  the 
extraordinary  expedient  of  attempting  to  maintain,  that  the  excep- 
tion ought  to  be  expunged  out  of  his  own  titie-deed,  as  being  in- 
serted by  mistake  of  the  drawer.  This  never  was  thought  of  till 
near  200  years  after  the  date  of  the  deed,  and  cannot  be  worthy  of 
an  answer^  after  the  admission  of  the.  exception  in  the  words  of 
it,  both  by  the  college  and  the  vicar,  recorded  in  their  answers  in 
Chancery  in  1685,  which  were  read  at  the  trial;  and  the  only 
question  tiien  was,  as  to  the  quantity  of  lands  comprized  in  the 
exception. 

2.  The  jury  have  found,  tiiat  all  the  lands  in  the  tiiird  issue,  ex- 
cq)t  sixty  doles  of  Kit^s  Delph,  lie  in  the  hamlet  of  Farcet^  and 
have  found,  on  other  issues,  that  the  vicar  is  entitled  to  tithes  of 
com  throughout  the  hamlet  of  Farcet ;  so  that  as  the  verdict  now 
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1778.  stands^  the  vicar  is  found  to  have  a  right  to  tithe-com  over  all 
tbe^  lands  in  the  third  issue,  except  the  sixty  doles  in  the  Kin^s 
Delph  s  whereas  it  was  not  proved,  that  aU  those  lands  are  in  the 
Iiamlet  of  Farcet ;  and  as  SUinground  is  the  mother  church,  the 
presumption  is,  that  lands  in  that  parish  are  not  within  the  char 
pelry  or  hamlet,  unless  proved  so.  But  the  judge  not  only  ad- 
mitted modem  evidence  to  prove  lands  to  lie  in  the  hamlet,  which 
by  the  true  construction  of  the  statutes  15  Car,  2.  cA7>  5.6.  52. 
and  17  Geo.  2,  c.  S7.  ought  not  to  have  been  admitted,  but  also 
allowed  various  papers  not  signed  by  any  person,  as  evidence, 
though  the  same  was  opposed  by  the  appellant's  counsel.  And 
with  respect  to  Farcet  Ferij  it  appeared  by  the  recital  in  the  last  of 
.  the  vicar's  leases  that  only  part  of  it  lies  in  the  hamlef  of -FarTcrf, 
and  yet  the  juiy  have  found  the  whole  to  lie  there,  and  have 
thereby  rejected  that  part  of  the  recital,  notwithstanding  other 
parta  of  that  recital  were  ruled  by  the  judge  to  be  decisive,  as  to 
other  matters  against  the  appellant.  And  it  was  clearly  proved  by 
the  crown  receiver's  accounts,  and  by  royal  grants  of  Stanground 
manor,  and  also  by  old  depositions,  that  Farcet  Fen  was  part  of  the 
demesnes  of  the  manor  of  Stanground^  and  yielded  some  profit, 
even  before  the  drainage,  to  the  lord  of  that  manor,  notwithstand- 
ing it  was  subject  to  right  of  common ;  and  therefore  such  part  of 
it  as  lies  in  the  hamlet  ot  Farcet^  is  within  the  exception  in  sir  Wal- 
ter  Mildmai/s  last  grant ;  and  by  the  common  law  the  roaster  and 
commons  of  every  manor,  whether  they  afford  profits  to  the  lord 
-  or  not,  are  part  of  his  demesnes ;  but  the  judge  was  of  a  contrary 
|[  11S8  ]  opinion,  and  declared  to  the  jury,  that  Farcet  Fen  was  not  paH  of 
the  demesnes,  because  not  reserved  (as  he  said)  for  the  lord's  use; 
which  was  a  misdirection  in  point  of  law,  and  also  in  matter  of 
fact;  and  not  ovXy  Farcet Fen^  but  such  other  lands  in  this  issue,  ex- 
cept to  the  old  Conquest  Close  and  some  of  the  eight  roods,  and  some 
few  other  small  pieces,  which  were  proved  to  be  in  the  manor  of 
Farcet,  appeared  by  evidence  of  enjoyment,  and  acts  of  ownership 
by  the  lords  of  Stangroundy  and  by  reputation,  and  otherwise,  either 
to  be  part  of  the  demesne  lands  of  Stanground  or  else  to  be  part  of 
the  other  lands  in  the  exception ;  and  therefore  as  to  all  these  the 
verdict,  as  found,  without  any  exception,  is  unjust,  even  supposing 
the  right  to  the  tithe-corn  in  question  was  now  open  to  litigation. 
But 

3.  The  right  to  tithe-com  in  most  of  the  lands,  in  the  third  issue, 
has  been  often  contested,  and  sometimes  decided  by  verdict  in  fa- 
vour of  the  rector,  and  at  other  times  ended  in  nonsuit  of  the  col- 
lege ;  which  nonsuits  by  old  depositions  and  otherwise  appear  to 
have  been  on  the  merits,  without  a  single  instance,  till  now,  of  any 
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suit  wherein  the  rector  fisdled,  or  wherein,  the  vicar  or  college^  or     1778. 
any  other  opposing  the  rector,  ever  succeeded. 


The  rectors  have  ever  since  enjoyed  the  corn-tithe  of  these  lands,        ▼. 

Xon 


without  any  demand  by  the  vicars;  for  as  to  part,  they  were  not      ^^''^ 


included  in  any  of  the  leases  made  by  the  vicars  to  the  rectors ;  and 
as  to  those  lands,  the  tithes  of  which  were  included  therein,  the 
leases  are  in  such  terms  as  do  not  extend,  nor  could  be  meaned  to 
extend,  to  any  but  small  tithes,  as  the  vicar  was  entitled  to.  And 
as  to  the  payment  of  twenty-five  pounds  a  year,  that  could  not  be 
ibr  the  com- tithes  in  litigation,  because  it  is  admitted  to  have  com- 
menced before,  and  to  have  continued  during  all  former  litigations, 
as  well  as  ever  since;  and  besides,  it  is  too  low  for  a  composition 
commencing  any  thing  like  so  late  as  1640,  for  all  the  tithes  now 
claimed  by  the  vicar  over  s6  extensive  tracts  of  land.  And  there- 
fore it  is  submitted,  that  the  claim  of  the  respondent,  as  to  tithe- 
corn  of  any  of  those  lands,  is  concluded  and  barred  by  former  deter- 
minations, and  constant  enjoyment  under  them.  But,  supposing 
the  length  of  time  not  conclusive  against  the  respondent,  then  by 
the  same  rule  it  cannot  be  so  against  the  appellant ;  consequendy, 
the  validity  of  the  grants  is  still  open  to  all  legal  objections,  and 
several  such  objections  were  insisted  on  at  the  trial,  as  proper  to  be 
argued,  if  the  case  was  not  concluded ;  but  the  judge  would  not 
enter  into  any  consideration  about  them. 

4.  That  part  of  the  parish,  which  lies  in  Cambridgeshire^  ought 
to  have  been  excepted  in  the  verdict  on  all  the  issues. 

Because  the  only  written  evidence  on  the  first  issue  was  not  an  r  1159  -1 
original,  but  an  entry  of  the  substance  or  import  of  an  endowment, 
which  made  it  necessary,  in  support  of  the  vicar's  title,  to  prove 
enjoyment  under  it,  which  he  did,  by  two  or  three  living  witnesses, 
who  had  collected  small  tithes.  But  all  of  them  agreed  that  no  . 
tithes  of  any  kind  whatever  had  been  collected  or  demanded  by,  or 
were  due  to  the  vicar  for  that  part  of  the  parish  which  lies,  in  Cam" 
bridgeshire;  and  both  sir  Walter  Mildmai/s  grants  are  in  such  terms, 
as,  by  legal  construction,  do  not  extend  out  of  the  county  of  Hunt" 
ingdon^  and  the  construction  is  confined  by  usage;  and  therefore 
the  not  excepting  that  part  of  the  parish  which  lies  in  Cambridge'' 
shire  out  of  the  verdict  on  all  the  issues,  is  manifesdy  unjust,  by 
extending  the  vicar's  claims  over  large  tracts  of  lands,  of  'which 
there  was  no  enjoyment  since  the  creation  of  the  vicarage  in  any  of 
the  respondents  predecessors. 

5.  It  appeared  at  the  trial,  by  the  testimony  of  living  witnesses, 
and  by  the  old  depositions,  that  New  Meadxm  is  discharged  from 
all  tidies,  in  consideration  of  a  tithe-acre  immemorially  enjoyed  by 
the  rectors  in  lieu  of  the  tithes  thereof;  and  as  the  locality  of  that 
meadow  makes  pari  of  the  third  issue,  and  it  is  found  to  be  in  tlie 
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1778.      hamlet  o{  Farcei^  therefore  the  same  and  the  tithe-acre  ought  to 
^D^r^    have  been  excepted  m  the  verdict  on  all  the  issues. 

T.  6«  The  construction  of  the  words  *^garbarum  ctffuscunque  generii* 

Browikw.  ^^^  "  Uadotvm  foeniqui^  in  the  exception  of  tithes,  in  the  endow- 
ment of  1402,  was  misunderstood  at  die  trial.  It  was  then  and  is 
now  humbly  insisted,  that  by  the  legal  import  of  the  word  garba, 
tithes  of  wood,  as  well  as  of  com  and  grain,  are  included,  unless 
restrained  by  usage,  or  the  context;  but  in  this  case  there  was  no 
instance  proved  of  payment  of  tithe-wood  to  any  vicar ;  and  the 
context,  so  far  from  restraining  the  sense  of  the  word,  plainly  shews 
it  was  intended  in  the  largest  sense;  yet,  as  the  verdict  now  stands, 
the  vicar  is  entitled  to  tithe-wood  contrary  to  an  established  prin- 
ciple of  law,  '^  that  a  vicar  cannot  be  endded  to  any  pardcnkr 
species  of  dthe,  otherwise  than  by  endowment  pr  prescripUon,  and 
diat  all  others  by  law  belong  to  the  rector."  The  respondatit's 
bill  is  to  establish  his  right  as  vicar  against  the  appellant^  the  rector, 
to  all  tithes  claimed  to  be  due  to  him  by  the  bill,  of  which  dthe- 
wood  is  one;  and  therefore,  whether  there  is  now  any  dthaUe 
wood  in  the  parish  or  not,  or  whether  the  charge  in  the  Ull  be  true 
or  not,  that  Farcet  Fen  was  anciendy  part  of  the  king^s  forests,  and 
known  by  the  name  dl  Far shetAd  Ferry ^  yet  as  the  bill  is  to  establish 
[  1140  ]  the  vicar's  right  to  all  the  tithes  mentioned  in  his  bill,  the  right  to 
tithe-wood  ought  to  have  been  excepted  out  of  the  verdict  on  the 
first  issue. 

7.  The  judge  neglected  taking  any  notice  of  the  word  bladorum 
in  the  exception,  though  it  was  at  the  trial,  and  is  now  humbly 
submitted,  from  the  obvious  import  of  it,  as  well  as  from  the  con- 
text, to  mean  tithe  of  grass  or  corn  depastured  by  catde,  or  cut 
green,  and  before  ripe,  and  given  to  cattle ;  which  includes  agist- 
ment-tithe,  and  also  tithes  of  grass  and  of  com,  vetches,  tares^  and 
other  grain  or  pulse,  when  cut  green  and  given  to  catde ;  and  there- 
fore these  specie^  of  tithe  ought  also  to  have  been  excepted  out  of 
the  verdict  on  the  first  issue. 

8.  The  respondent's  right  to  tithe-com  in  any  particular  part  of 
the  parish  depends  upon  two  facts;  the  one^  that  such  part  lies 
within  the  hamlet  oiFarceti  the  other,  that  it  is  not  part  of  the 
demesnes  of  the  manor  of  Stangroundy  or  of  the  other  excepted  lands. 
The  respondent  found  it  impossible  to  support  this  daim  over  the 
lands  in  the  third  issue,  without  assuming  a  fact  (which  he  had  no 
right  to  do  without  proof)  that  the  manor  and  hamlet  of  Farcei 
are  co-extensive.  But  in  this  case,  there  was  not  only  no  proof  at 
all  of  it^  but  clear  proof  to  die  contrary,  besides  demonstration  on 
the  face  of  the  respondent's  own  tide  deed,  which  expressly  excepts 
demesne  lands  of  the  manor  of  Stang^vund  out  of  the  grants  of  tithes 
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of  lands  in  Farcet.    This  was  urged  to  the  judge  by  the  appellant's      177S. 
counsel  who  requested  him  to  take  notice  of  it  to  the  jury,  which    .  ^^ 
he  did  not,  but  suffered  the  evidence,  as  to  any  piece  of  land  being        ▼. 
in  the  hamlet,  to  be  evidence,  that  it  was  in  the  manor  and  so  on  j,^^]^ 
the  reverse* 

In  answer  to  these  reasons  urged  by  the  defendants,  the  plaintiff, 
the  respondent,  detailed  the  evidence  produced  at  the  trial. 

^oLe  of  the  evidence  produced  by  the  ResjpoTuterU  on  the  trial  of  the 

issues. 

In  support  of  his  case  under  the  first  and  fiflh  issues,  he  pro- 
duced, 

1.  An  endowment  registered  in  the  old  raster  of  the  bishop  of 
Lincolny  preserved  amongst  the  archives  of  the  diocese,  in  the  registry 
of  Lincoln;  this  endowment  is  dated  11  Aprils  1402,  wherein,  afier 
assigning  a  mansion  house,  and  thirteen  acres  of  land  in  Stanground^ 
to  the  vicar,  the  abbot  and  convent  of  TTiomey  make  the  fidlowing 
grant,  viz.  "  Item  tabebit  dictus  xncariusy  qui  pro  tempore  Juerity  pro 
portione  sudj  inperpetuum^  ovmes  Jtuctus  redditus  etproventusy  deci- 
masque  et  cblationes  universas  ad  eandetn  ecclesiam  qualitercunque  pro- 
venientesj  etpertinentes;  decimis  garbarum  cujuscunque  generis^  bta-  [1141  ] 
doruntj  foenique  ac  lana^  et  agnorum  et  vituloram  {quoties  vittdus 
decimus  in  specie  Jiterit  solvendus)  ad  eandem  ecclesiam  qualitercunque 
pravetiientiumy  necnon  glebd  et  tnanso  rectoria  ecclesia  duntaxat 
exeeptisi  qua  ad  religtosos  kucque  ul  ipsius  ecdesia  proprietarioSf  in 
perpetuum  pertinebimt  salvis  habitalione  vicarue  et  scitu  ejusdem  super ius 
designat.*' 

2.  A  duplicate  or  ancient  copy  of  the  same  endowment,  found 
in  the  registry  of  the  bishop  of  Lincoln  at  Bugden  in  Huntingdon- 
Aire,  on  which  appeared  an  indorsement  in  the  following  words : 
^*  viz.  Ecdesia  sancti  Johannis  Baptistse  de  Stanground,  appropriet. 
taxaiur  ad  touL  inde  decimce  viii/."  vicarius  ecdesia  parochialis  de 
Stanground,  percipiet  omnes  decimas  preterquam  decimas  garbar, 
granorwn  etfceni  vitulorum  et  agnorum  per  compositionem  et  ordina- 
tionem  decani  Lincoln :  tamen  nuper  dominusJohwmes  Kirketon  abbas 
anno  regni  Hen,  6.  22&.  augmentavit  portionem  dicta  vicaria  ocmr 
ferendo  eidem  tertiam  garbam  decimis  granarum  in  campis  de  Farshed 
ut  de  cetero  nuUatenus  annumeret/* 

3.  A  passage  from  the  appellant's  second  answer,  admitting  that 
the  yearly  sum  of  twenty -five  pounds  had  been  paid  by  the  lord 
of  the  manors  of  Stanground  and  Fareelj  for  the  time  being,  and 
accepted  by  the  vicars  for  the  time  being,  ever  since  the  year  1640 
up  to  Lady-day  1773,  but  denying  the  defendant's  knowledge  on 
what  account  the  payment  was  made* 

4.  The  respondent  proved  by  Robert  BeUamy,  a  living  witness, 
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1 778.      the  receipt,  by  the  preseot  vicar,  of  the  small  tithes  throughout  the 
■  j^^^      parish  of  Stanground^  except  of  the  inclosed  fen  lands,  lying  in  that 

▼.         part  of  the  parish  which  is  in  Cambridgeshire* 
BtvunOouh        Upon  the  second,  fourth,  fifth,  and  sixth  issues  he  produced. 

First,  an  indenture  dated  24th  October  30  JSliz.  between  sir 
Walter  MUdmay  knight,  chancellour  of  the  Exchequer,  &c.  of  the 
one  part;  and  the  master,  fellows,  and  scholars  oi Emanuel  College^ 
of  the  other  part;  whereby,  after  taking  notice  (amongst  other 
things)  that  the  provision  for  the  vicar  pf  Sfangroand  was  not  suf- 
ficient for  his  maintenance,  and  that  sir  Walter^  being  proprietor  of 
the  rectory  and  patron  of  the  vicarage,  was  minded  to  make  such 
provision  for  him  as  is  therein  mentioned ;  the  said  sir  Walter^  in 
consideration  thereof,  and  for  other  the  considerations  therein  men- 
tioned, granted,  bargained,  and  sold  to  the  said  master,  fellows,  and 
scholars,  1.  The  parsonage  house  and  a  close  called  Parson* s  Crqft^ 
and  the  glebe  lands  thereunto  belonging;  and  2.  ^^  All  those  his 
tithes  of  wool,  lamb,  and  calf,  yearly  and  fi:om  time  to  time  coming, 
[  1142  ]  arising,  and  renewing  within  the  parish,  town,  and  hamlets  of 
Stanground  aforesaid  and  Parcel  in  the  sidd  county  of  Hunlifigdan 
(except  and  always  reserving  to  the  said  sir  Walter  Mildmat/f  his 
heir^  and  assigns,  all  and  all  manner  of  tithes  of  wool,  Iamb,  and 
cal^  yearly,  and  fi*om .  time  to  time  coming,  arising,  happening 
or  growing  out  of,  for  or  by  reason  of  the  demesne  lands  and 
tenements  of  the  said  manor  of  Stangroufid^  then  in  the  occupation 
of  Henry  Parkinson  or  his  assigns);  and  after  reciting,  that  the 
then  vicar,  and  his  predecessors,  had  but  only  one  third  part  c^ 
the  tithe  of  corn  in  Parcel,  the  whole  in  three  parts  being  divided, 
and  the  proprietor  or  owner  of  the  said  parsonage  of  &anground 
aforesaid,  the  other  two  third  parts  of  the  said  tithe-corn  (of  which 
two  third  parts  the  said  sir  Walter  was  seised  in  his  demesne  as 
of  fee,  as  part  of  the  said  parsonage  of  Stanground),  the  said  sir 
Walter,  for  the  considerations  aforesaid,  granted  and  confirmed 
unto  the  said  master,  fellows,  and  scholars,  one  fourth  of  all  his 
said  two  third  parts  of  all  the  said  tithe-corn,  which  from  time  to 
time  should  be  coming  and  renewing  Mrithin  the  said  town,  fields, 
or  hamlet  of  Parcel  aforesaid  (being  part  of  the  said  rectory  of 
Stanground),  the  which  fourth  part  of  the  said  two  third  parts, 
together  with  the  said  other  third  part  of  the  said  tithe-corn  there, 
which  the  vicar  of  Stanground  then  had  and  enjoyed,  would  amount 
together  to  a  full  moiety  of  all  the  tithe-corn  renewing  in  the  said 
town,  fields,  and  hamlet  of  Parcel  aforesaid,  and  growing  due  to 
the  parsonage  or  vicarage  of  Stanground  aforesaid,  in  such  sort  as 
whereas  the  then  vicar  and  his  predecessors  had  but  one  third  part 
of  the  said  tithe-corn  in  Parcel  aforesaid,  the  said  master,  fellows, 
and  scholars,  and  their  successors,  and  the  said  vicar  and  his  sue* 


Detfk 

▼. 
Lord 
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cessors,  should  have  (their  portions  being  laid  out  or  taken  togetlier)      1 778. 

one  moiety  of  all  the  said  tithe-corn  in  Farcei  aforesaid.     And  the 

said  sir  WaUer  Mildmay  also  granted  to  the  said  roaster,  fellows, 

and  scholaFs  of  Emanuel  College,    3.  All  that  the  advowson,  pre-   bt^^^ow. 

sentation,  and  rights  of  patronage  of  the  vicarage  of  Stanground 

aforesaid  (except  and  always  reserving  to  the  said  sir  WdUer  and  his 

heirs  or  assigns,   all  the  rents   and   yearly  profits  reserved  and 

limited  to  be  paid  for  the  said  tithe-corn,  upon  one  lease  for  term 

of  years,  theretofore  made  of  the  said  tithes,   and  other  things, 

which  the  said  Parkinson  then  had) ;  to  hold  unto,   and  to  the 

use  of  the  said  master,  fellows,  and  scholars,  and  their  successors 

forever. 

The  college  covenant  with  sir  WaUer  to  present  a  fit  and  able  [  H^S  ] 
derk,  and  to  permit  and  aid  him  in  the  enjo}rment  of  the  premises 
granted  in  trust  for  him. 

Secondly,  A  deed-poll  under  the  hand  and  seal  of  the  said  sir 
Walter  Mildmay,  dated  9th  April,  SI  Eliz.  whereby,  after  reciting 
that  he  had  by  indenture,  dated  26th  October,  SO  Eliz.  settled  the 
reetory  of  Stanground,  with  all  the  dthes  and  hereditaments  there- 
unto belonging  (except  all  such  lands,  tenements,  tithes,  advowson, 
and  hereditaments  in  Stanground  aforesaid  and  in  Farcet,  which  he 
had  granted  to  the  master,  fellows,  and  scholars  of  Emanuel  College) 
to  certain  uses  therein  expressed,  with  power  of  revocation,  the 
said  sir  Walter  resumes  to  himself,  and  revokes,  and  declares  w>id 
the  said  settlement,  as  concerning  the  tithes  of  wool,  lamb,  calf, 
com,  and  grain,  within  the  town  or  hamlet  of  Farcet  and  the  fields 
and  limits  thereof,  or  any  of  them,  and  all  sums  of  money,  and 
other  profits  due  or  payable  concerning  the  same,  then  or  late  parcel 
of  the  rectory  of  Stanground  (other  than  the  tithes  of  wool,  lamb, 
call^  com,  grain,  and  other  things  arising  from  the  demesne  lands 
and  tenements,  of  the  manor  of  Stanground,  and  pth^r  lands  ancl 
tenements  of  the  said  sir  Walter,  then  or  late  in  the  tenure  oi  Henry  ' 
Parkinson,  Michael  Beale,  John  White,  and  Thomas  Smith,  or  any 
of  them,  by  lease  or  at  will). 

Thirdly,  An  indenture  dated  ilih  April,  SI  Eliz.  between  the 
said  sir  Walter  Mildmay  of  the  one  part,  and  the  said  master,  fellows, 
and  scholars,  of  the  other  part,  whereby,  after  reciting,  that  the  said 
sir  Walter  Mildmay  had  erected  the  said  college,  and  had  also  en- 
dowed the  same  with  divers  lands,  tenements,  tithes  and  heredita- 
ments, and  other  things  for  the  maintenance  thereof,  and  yet  having 
great  care  and  zeal  for  the  establishment  and  continuance  thereof 
to  the  glory  and  honour  of  Almighty  God,  and  setting  forth  his 
holy  gospel  by  good  and  able  preachers,  and  for  the  increase  of 
living  of  and  for  the  vicar  of  Stanground,  aforesaid,  the  said  sir 
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1778.      WaUer  Mildmm^j  for  the  oonsideratioiis  aforesaid,  gave^  graated,  and 

'    confirmed  unto  the  said  master,  iidlows»  and  aohdarsf 

T.  **  All  those  the  tithes  of  wool,  lamb»  cal^  oom,  and  grain  within 

jiif^ML    ^^  parish,  town,  or  hamlet  of  Farcei  (excqpt  and  reserving  to  the 

said  sir  Walter  and  his  heirs,  all  and  all  manner  of  tithes  of  wool, 

lamb,  cal^  com,  grain,  and  other  things  arising  from  the  demesne 

lands  of  the  manor  of  S/angroiciii/,  and  all  other  lands  and  toiements 

•  thai  or  late  in  the  tenure  oi  Henry  Parkinson^  Michael  Beale^  JoAn 

Wkite^  and  Thomas  Smith,  or  any  of  them,  by  lease  or  at  will,  not 

[  1 144  ]  being  copyhold ;  to  hold  to  the  said  master,  fellows,  and  scholars, 

and  their  successors  for  ever,  upon  trusty  that  they  should  perform 

the  covenants  therein  after  contained. 

The  (x>U^^  covenant,  that  they  will  at  all  times  hereafter  permit 
the  vicar  of  iStoflgroiind^  and  his  successors,  to  have,  retain,  and 
enjoy  all  and  singular  the  premises  in  Farcet  thereby  granted  with- 
out the  interruption  of  the  said  collq^e,  and  without  any  rent  or 
service  to  them  therefore  to  be  yielded  or  done. 

Eoidenee  in  support  of  the  Respondents  case,  under  the  third  issue,  viz. 
to  prove  the  lands  therein  described  tobe situated  wUhhi  the  hamlet 
13^  Farcet. 

The  manors  of  Stanground  and  Farcet  both  belonged  to  the  abbot 
of  Thomey,  and  upon  the  dissolution  thereof  came  to  the  crown  ; 
Robert  Smith,  who  held  the  offices  of  bailiff  and  collector  of  the  rents 
of  both  manors  under  the  abbots  was  continued  in  those  offices  by 
the  court  of  augmentation,  in  which  court  his  accounts  Were  passed 
annually  upon  oath,  and  recorded. 

Fifthly,  An  office  copy  of  the  roll  of  the  sud  Robert  SmitVs  first 
account  of  Farcet,  for  one  year,  ending  at  Michadmas  32  H.  8. 
wherein,  under  the  title  of  Farcet  collection,  he  accounts  as  fol- 
lows, viz. 

Under  the  title  of  '*  Manor  and  demesnes  of  Farcet  :** 

£    5.    d. 

For  rents  of  assize  of  the  firee  and  customary  tenants  of 

the  manor  of  Farcet  -  -  »  2>5     Q    % 

For  the  farm  of  a  pasture  called  Conquest,  lying  within 

the  limits  of  Farcet,  extending  fix>m  the  Faaie  Lake 

to  Farcet  Water,  firom  Conquest  Land  End  to  Horsey 

Bridge,  &om  Horsey  Bridge  to  Whittlesea  Dyke,  and 

firom  thence  to  a  place  called  RceoerCs  WiUam,  let  on 

lease  to  William  Cooper,  at  -  -  -     5  14     8 

Under  the  title  of  *^  Agistamenta  de  Farcet** 
For  thirty-three  shillings  and  four-pence^  for  the  issues 
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of  a  certain  marsh  called  FarcetJFen^  payable  by  dif-  1778. 

fereot  persons,  for  the  agistment  of  theur  catde,  within  j^^^ 

the  same  marsh,  for  the  space  of  one  year        -  -     1   1 S     4        ▼. 

Under  the  tide  of  ^*  Fees  and  outgoings,"  he  craves  the  following  BromJotv. 

allowances : 

His  fee  as  bailiff  and  coUector,  under  the  deed  of  ap- 
pointment of  the  abbot  -  -  -     1  Id     4 

For  his  foe  as  surveyor  of  the  marshes  or  fens  of  Ston-  [  1145  ] 

ground  and  Farcet  granted  him  by  deed  of  appoint- 
ment by  the  abbot  -  -  -  -     S    6    8 

For  stipend  granted  by  the  abbot,  to  Charles  Barlow, 
clerk,  for  officiating  in  the  chapel  of  Farcety  for  his 
life  .  .  -  .  -     4  IS     4 

There  are  two  accounts  for  Stangrdund,  for  the  same  year,  the 
one  of  the  said  Robert  Smith,  as  bailiff  of  the  manor  and  collector 
of  the  rents;  the  other  of  sir  Edmund  Wokingham  knight,  as  former 
of  the  demesne  and  other  lands,  occupied  by  the  abbot  at  the  dis- 
solution. 

Sixthly,  An  office  copy  of  Smith*s  account  of  Stanground  manor 
for  the  same  year;  in  which  he  accounts  for  the  rents  of  assize, 
the  rents  of  sundry  farms  in  Stanground,  in  the  occupation  of  him- 
self and  others,  and  the  profits  of  the  manor,  but  includes  nothing 
arising  from  or  belonging  to  Farcet  Fen. 

Seventhly,  An  office  copy  of  the  roll,  containing  the  account  of 
the  said  sir  Edmund  Walsingham,  for  the  same  year,  as  farmer  of 
the  demesnes  rectory  and  other  lands  late  in  the  hands  of  the  abbot ; 
wherein,  ui^der  the  head  of  "  Terra  dominicales  de  Stanground,^  he 
accounts  for  the  rents  of  the  farm  of  the  scite  of  the  manor,  and 
sundry  parcels  of  arable,  meadow,  and  pasture  in  Stanground,  and 
amongst  other  particulars, 

**  For  twenty  shillings  for  the  farm  of  a  certain  marsh  called 
Farcet  Faim,  in  which  farm  the  cattle  of  the  tenants  and  inhabitants 
of  Stanground,  Walter  Newton,  Haddon,  and  Woodstone,  of  ancient 
custom,  depasture,  the  surplus  of  which  marsh  is  to  let  to  farm 
as  above." 

Eighdy,  An  office  copy  of  the  roll,  containing  the  said  Robert 
Smith's  account  of  the  manor  of  Farcet,  for  the  fourth  year  of 
Edw.  6. 

In  this  account,  under  the  head  of  "  Agistamenta  de  Farcet,**  is 
contained  as  follows :  ^^  De  xxxiii^.  ivd.de  exit  cvjusdam  marisci 
vocat :  Farcette  Fenne  levabil :  de  divers  persons  pro  agistament :  catal : 
suor :  infra  eundem  marisc :  depascent :  hoc  anno  debet  hie  non  re- 
spondi  eo  quod  dictus  mariscus  de  Farcette  fenne  est  parcell  .•  Jerme  de 
Stanground  dimiss :  Edmundo  *  Wdlsingham,  milit.  per  indentur  pro 
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1778.      termmo  amwmm  et  par  tpaam  ad  mmm  sum  reeept  Hidem  pareeB 
jIj^       epadem  respons  :  at  dommo  re^  inde  virtuL  mdaUar  :  agnna  diet  .- 
▼.         ftf  Sndtm  appareatr 
fft,,,f„         ^  NintUyy  A  paiduneDt  roll  fiMmd  among  the  papers  produced 
^1146]  by  the  appdlant,  paisaaiit  to  the  decree,  appearing  to  be  a  parti- 
Golar  of  the  sole  of  the  manor,  rectory,  and  othar  lands  in  SUm^ 
gnmttdjtoru.lease  dieieof  to  be  granted  to  sa  Edwamd  Walsimghamj 
made  oat  by  the  officers  of  the  oonrt  of  augmentation,  and  sub- 
scribed by  the  judges  thereof  (of  whom  sir  Waliar  MOdauy  yppaa;^ 
to  be  ooeX  and  properly  a  record  bdonging  to  the  augmentation 
office. 

This  particular  contains  a  descrqition  of  the  &rm  of  the  scite  of 
the  manor  of  Stangrtmnd^  and  the  other  lands  comprised  in  sir  Ed- 
wamd  JValstngiam's  first  aoooont,  with  separate  rents  annexed  to 

eadi  artide,  amongst  which  it  oramerates, 

JB    s.    d. 
**  Firwui  nffutdam  wuarisc  Mdtm  vocal,  Farceid  Fenne 

in  quo  marisco  eataU.  tenatt.  et  inhabiiarU.  de  Stan- 
ground,  Watemewton,  et  Woodstooe  sans  notiAre 
depattm  swrpbisag^  agusqiddam  marisci  spectai  ad  dami- 
mam  regem  raiiane  sursum  reddit.  tmper  monastarii 
pradicti  et  valet  comnamibus  annisy  -  -     1     0     0 

Tenthly,  Another  parchment  roll,  found  amongst  the  papers 
produced  by  the  appellant,  containing  ^  A  particular  of  the  scite 
and  demesne  lands  of  the  manor  of  StangrouruL"  It  is  subscribed 
by  Christopher  Smithy  clerk  of  the  pipe,  and  appears  to1)e  a  record 
properiy  bdonging  to  the  pipe  office;  it  is  oititled,  ^  Parcel  of 
the  possessions  of  the  late  monastery  of  T^&oriKry,  late  assigned  to 
our  lady  ElizabetJij  now  queen  of  England^^  and  under  the  head 
of  the  ^  scite  and  demesne  lands  of  the  manor  of  Stanground /^ 
it  ocmtains  a  particular  description  of  the  brm  of  the  scite  of  the 
manor,  and  the  several  parcels  of  lands  belonging  thereto.  But 
no  mention  is  made  therein  of  Farcet  Fen^  or  any  profit  arising 
therefrom ;  or  a  deduction  of  the  twenty  shillings  (charged  for  it  in 
the  preceding  particular)  made  from  die  rent 

The  premises  described  are  mentioned  ^*  to  have  been  demised 
(among  other  things)  to  Edmund  Walsingham  knigfat,  by  letters 
patent,  dated  20th  August  2  Edtc.  6.  for  twen^-one  years,  and  to 
be  then  in  the  tenure  of  sir  Walter  Mildmay^  at  the  rent  of  twelve 
pounds  eight  shillings.'' 

Examined  by  Christopher  Smithy  clerk  of  the  pipe. 

Eleventhly,  An  office  copy  of  a  record  in  the  augmentation  office, 
containing  the  particular  made  out  for  the  grant  of  the  manor  of 
Farcet  to  sir  Walter  Mildmajfy  in  fee,  wherein. 
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,» Under  the  Utle  cf.  **  manor  ofFarcetj  in  the  .county  of  Huntings 
don,**  it  describes  the  following  articles : 

Rents  of  assize  of  the  free  and  customary  tenants  25 

A  farm  of  one  pasture,  and  fishery  called  Conquest^  lying 

at  Farcet  Bridge^  between  Raven's  Wilhw  and  Pockets 

Holme,  with  the  fishery  and  pasture  in  Conquest  Ctose^ 

•  together  with  all  willows  growing  upon  or  round 
the  said  pasture,  from  Fowle  Lake  to  Farcet  Water,  to- 
gether with  the  profits  of  fishing  and  fowling  within 
the  same  limits^  with  the  fishing  in  tlie  water  of  Farcet, 
from  Conquest  Land  End  to  Horsey  Bridge,  and  Whittle^ 

:    sea  Dyke,  and  from  thence  to  a  place  called  Baven*s 

fVillow,  let  on  lease  to  William  Coope?-,  at  the  rent  of  5  14  8 
Profits  of  courts  communibus  aunts  -  -         -     J     6     8 

•  Under  the  bead  of  reprisals,  it  states, 

The  fee  of  the  bailifFj^er  a^mum  «-  -  -     1   IS     ^ 

Pee  of  tile  sun^eyor  of  the  marches  granted  him  for  life    3     6    8 
Stipend  of  the  chaplain  officiating  in  the  chapel  of  Farcet    4  13     4 

Twelfthly.  Office  copy  of  the  grant  from  the  crown  of  the 
manor  of  Farcet  tp  sir  Walter  Mildmay,  which  bears  date  SO  June 
7  Edw*  6.  whereby  tlie  said  manor  of  Farcet,  and  the  &nn  de- 
scribed in  the  preceding  particular,  are  granted  to  the  said  sir  WaU 
ier  Mildmcy  in  fee. 

'  Thirteenth.  An  office  copy  of  a  lease  from  the  crown  of  the 
manor  and  rectory  of  Stanground  to  sir  Walter  Mildmay,  bearing 
date  2&  August  4  Eliz^  from  Michaelmas  then  next  for  sixty  years^ 
in  which  no  mention  is  made  of  Farcet  &rm* 

Fourteenth.  An  office  copy  of  a  decree  of  the  duchy  court  of 
Lancaster;-  made  in  Easter  term  7  Eliz.  in  a  cause  between  the 
queen  and  sir  Walter  Mildmay,  in  consequence  of  a  d&pute  which 
had  arisen  between  sir  Walter  and  the  queen's  fishers,  in  the  water 
called  Whittlesea.Meer,  (which  was  parcel  of  the  duchy)  rebtive 
to  the  boundaiy  between  Farcet  Fen  and  the  Meer. 

This  decree  recites,  that  upon  the  certificate  of  the  depositions 
taken  before  the  commissioners,  under  a  commission  issuing  out  of . 
the  court  fi>r  the  inquiry  of  the  true  boundary  and  division  **  of  a 
certain  water  of  her  majesty,  called  Whitttesea  Meer,  in  the  county 
iX  Huntingdon,  from  and  between  a  pasture  of  sir  Walter  Mildmay 
kni.  called  Farcet  Fen  in  the  said  county ;  as  also,  whether  the  said 
Whitttesea  Meer  had  at  any  time  consumed,  wasted,  surrounded,  [  1148  ] 
worn  away,  or  won  any  part  of  the  said  pasture,''  it  did  plainly  ap- 
pear, that  the  ancient  and  true  boundaries  dividing  and  separating 
the  said  Whitttesea  Meer  from  the  said  pasture  were  two,  the  oAe 
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177^«^  caHed  Ayirlwfhilifs  lit%  and  the  oilier  JFalce  TiMe,  within  whfch 
jjg^  boundari^  the  said  water  called  Whittle^ea  Meer^  had  of  late  years 
T.  >. .  consumed  and  worn  away  part  of  the  said  pasture ;  forasmuch  diere- 
i^^vmLw.  ^^^  ^  ixpon  the  deliberate  hearing  and  perusing  the  said  deposi- 
tions and  good  advisement  therein  taken  by  her  grace^s  chahcelldr 
and  counsel  of  the  said  court,  it  appeared  manifestly,  that  so  much 
of  the  said  water  as  was  adjoining  to  the  said  pasture^  arid  within 
the  sud  boundaries,  was  the  very  right  and  inheritance  of  the  said 
'  sir  Walter  as  parcel  of  the  said  pasture. 

It  was  therefore  decreed  and  adjudged,  that  the  said  sir  Wdlier^ 
his  hdurs  and  assigns  for  ever,  should  and  might  lawfully  have,  hold 
and  occupy,  to  Ibis  and  their  own  proper  use,  so  much  of  the  sietid 
water,  as  was  within  and  between  the  said  two  boundaries  and 
the  sai4  pasture  as  parcel  of  the  same  pasture,  witJi  the  fi^h  and 
several  fishing  in  the  same  water,  at  all  times  at  his  and  tlfeir  plear 
sure,  without  let,  molestation,  or  intenneddling  of  any  other  person 
br  persons. 

Pifleenth*  The  VespohdlSit  next  read  a  passi^  from  the  ap- 
pellknt's  second  linsWer,  idierein  the  appdUarit  says,  '*  ihat  he  has 
been  informed,  and  believes,  that  at  some  time  in  or  about  9  JE/iJt. 
an  agreement  was  made,  the  said  sir  Waller  Mildmay  arid  some  l6rds 
of  the  manors,  who  claimed  a  right  of  common  in  the  said  fell,  and 
that  by  such  agreenient  400  acres  of  the  said  fen,  iadjoining  to 
Conquek  Close^  were  to  be  held  in  severalty  by  the  said  sir  tVcdter 
MiUtmayy  his  heirs  and  assigns,  and  believed  the  said  400  acres  did, 
from  the  til^e  of  such  agreement,  become  the  separate  estate  of  the 
said  sir  iValter  Mildmay^  his  heirs  and  assigns. 

Sixteenth.  An  oSSice  copy  of  the  grant,  dated  1 8th  March,  SO' 
JSliz*  from  the  queen  to  sir  Waiter  Mildmay y  of  the  reversion  in  (ee, 
of  tlie  manor,  advowson,  and  rectory  of  Stangrdund,  by  the  same 
description,  as  is  contained  in  the  said  lease  of  25th  August  4  £ZtV. 

Seventeenth.  A  lease  dated  16th  January  1659^  frotn  Oliver 
Saint ^^ohn  to  John  BeUamyf  of  sundry  parcels  of  the  lands  allotted 
out  o{]?arcet  Fen  to  the  Adventurers,  which  are  therein  dtecribed  to 
be  situated  jui  Farcet. 

Eighteenth.  An  indenture  dated  2^6  th  May  l69I,  ifrdm  Sdmuel 
Doughty^  vicar  otStangroundt  to  William  Bromilaw  esq.  lord  of  the 
r  1149  ]  manor  of  &angrQuhd  and  Farcet,  and  whereby  the  Said  Samuel 
Doughty  demises  to  the  said  William  Brcnmilow, 

<<  AU  those  tithes,  of  what  nature  or  kind  isoeyer,  due  or  belbAg- 
ing  to  him  as  vicar  of  the  said  church,  in,  out  of,  or  fbr  all  that  ftn 
or  fenny  ground  called  or  known  hy  the  name  oft'arcet  Fen,  c6ntaili- 
ijig  in  the  whole,  by  estimation,  2240  acres,  or  {hereabouts,  piurt 
whereof  having  been  anciently  divided,  was  then  called  Birklej^s 
lands,  and  contained  by  estimation  940  acres^  or  thereabouts,  mod 
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the  other  part  tlieveof,  then  latdy  inclosed  or  divided)  oontainisg  by      1778* 
esttmation  ISOO  acres,  which  leu  is  situated  and  being  in  Slanground      j^^, 
afeiBsaid,  and  Farcet,  or  one  of  them :  ▼. 

^^  To  liold  ftom  Lady-day  then  last,  for  five  years,  if  the  said       ^^'^^ 
Samud  Don^kty  should  so  long  live,  at  the  yearly  vent  of  fifly  pounds, 
psyable  quartoly/' 

Nineteenths    An  indenture  of  lease,  dated  26th  Mty  1751,  b»- 
twscn  WSUam  mUiekead  cierk  (vicar  ci  Skingraund  aforesaid)  of 
ihe  one  part,  and  the  right  honourable  sir  John  Bramlamj  lord 
visoount  T^omuly  lord  of  the  said  manor,  and  in^ropriate  rector 
of  the  said  parish,  of  the  other  part;  whereby,  after  reciting  sir 
WaMer  MiUbmufs  grant  of  the  tithes  of  com,  grain,  wool.  Iamb, 
and  cal^  in  liutetf  and  taking  notice^  that  within  the  parish  of 
SioHgnmodf   was  a  great  fiinn,  commonly  called  Farcet  Farm^ 
cmtaining  by  estimation  S240  acres^  viz.  940  acres,  part  thereof 
called  JBerklq^s  or  the  Jdoenturer^s  Lands^  which  had  been  long  be- 
-fcre  the  year  1GS3,  inclosed  and  divided,  and  the  remaining  IdOO 
'acres  bdopging  to  the  said  manors  or  one  of  them,  but  which  had  been 
•used  time  out  of  mind,  until  about  die  ^d  year  1683,  as  a  common 
of  pasture,  for  the  inhabitants  oiStanffroimd  and  Fared  aforesaid,  in 
which  also^  the  fi&rmors  and  Iand«»holders  of  the  several  towns  of 
Woodatane^  FldUm^  Haddon,  Stibbingtim  cumS^psan^  and  Water  Neao^ 
tOHj  in  die  said  oouiHy  of  Huniingdany  claimed  and  enjoyed  a  right 
of  common  for  the  working  oi  catUe  levant  and  couchant,  upon 
their  respective  tenements;  and  reciting,  that  part  of  the  said  fiurm 
lay  withiQ  the  hamlet  of  Farcet^  and  that  in  or  abont  the  «aid  year 
1688,  the  said  iSOO  acres,  or  thereabouts,  of  the  said&rm,  then  lying 
4in  common  as  aforesaid,  were  by  virtue  of  the  statute  made  15  Car»  2* 
€.  17.  intituled,   *^  An  act  for  setding  the  drainage  of  the  great 
level  of  the  fens,  called  Be^ord  Leoel^^  divided  into  many  parts^ 
and  allotted  severally  and  respectively  to  die  several  persons  having 
right  of  common  dierdn.    And  redting,  that  after  such  division, 
divers  dispiites  arose^  and  suits  were  commenced  and  prosecuted 
between  William  Brcnxmkm^  esq.  fiither  of  the  said  lord  viscount  [  1150  ] 
Tyirconnel^  (in  whom  by  mesne  conveyances  the  said  manor  and 
rectory  were  vested),  and  several  of  the  vicars  of  Stangroiaid,  which 
suits  and  controversies  were  at  length  compromised  iby  agreement, 
to  grant  to  the  said  William  Bramnlamhy  Jo$kua  Batd^  B.  D. 
then  vicar  of  Skmground  aforesaid,  a  lease  of  all  the  dthes  in  the 
said  fen,  belonging  to  the  said  vicarage,  by  means  of  the  said  en- 
dowments, or  otherwise  howsoever,  and  by  the  saidWitttmn  Brown- 
ion)  accqptuig  thereof,  in  such  manner  as  the  same  is  thereinafter 
granted  and  set  forth.    And  reciting,  that  a  lease  was  tl^ereupon 
granted  by  the  said  JosJtua  Batdige  to  the  said  WtUiam  BramOfSf^ 
by  indenture  bearing  date  dOth  Ilby  1685,  and  after  the  death  of 
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1778*  the  sakUSmbia  Baidiffey  another  lease  bearing  date  86th  Miuf  169 19 

jy^^  to  the  very  same  purpose  and  efiect,  as  in  the  said  former  lease  was 

▼.  made,  from  Samuel  Doughty  clerk,  then  vicar  of  Stanground  afore-' 

^^^  said,  to  the  said  WUUam  Brawnlaw,  for  five  years,  if  the  said  Samuel 


Doughty  should  so  long  live,  and  continue  vicar  oi StangrowML  And 
reciting,  that  the  said  composition  and  agreement  was  found  so  ad- 
vantageous, both  to  the  rector  and  vicar  aforesaid,  that  although  no 
lease  in  writing  was  executed  between  the  parties  since  the  exfur^ 
ation  of  the  said  last  mentioned  lease,  yetthe  said  agreement  and 
composition  had  been  duly  observed  by  and  between  the  succeeding 
rectors  and  vicars  ever  since,  and  the  said  rectors  had  duly  paid  the 
said  reserved  rent,  and  enjoyed  and  continued  in  the  possession  of 
'  the  said  tithes  ever  since,  and  still  continued  to  do  the  same.  And 
reciting,  that  it  had  been  advised  and  found  expedient,  that  the  said 
lease  should  be  renewed  by  the  said  William  Whitehead  the  then 
vicar,  to  the  said  lord  viscount  Ttfrconnelj  the  then  rector,  in  man- 
ner aforementioned ;  it  is  witnessed,  that  tlie  said  WilUam  White-- 
•keadj  in  confirmation  of  the  said  composition  and  agreement^  and 
for  and  in  consideration  of  the  rent  and  covenants  thereinafter  re- 
served, &a  and  for  other  gooil  causes,  &c.  granted,  leased,  and 
demised  unto  the  said  lord  viscount  Ttpxonnelj 
'  All  those  his  tithes  and  taiths  of  what  nature  or  kind  soever,  due 
or  belonging  to  him  the  said  William  Whitehead^  as  vicar  of  the 
vicarage  of  Stanground  aforesaid,  in,  out  of,  or  for  all  that  the  said 
fen  or  fenny  ground,  called  or  known  by  the  name  oi  Farcet  Fett^ 
containing  in  the  whole,  by  estimation,  224^  acres,  or  thereabouts 
(be  the  same  more  or  less),  part  whereof  having  been  anciently  di* 
vided,  was  lately  called  or  known  by  the  name  of  Bcnrda^s  JLandt^ 
otherwise  Adoenturer^s  fjondSf  and  containeth,  by  estimation,  940 
[11513  ^'^'^^^h  or  thereabouts,  and  was  then  in  the  tenure  or  occupation  of 
*^  the  right  honourable  the  earl  of  Lincoln^  or  his  under-tenants,  and 
the  other  part  Aereo^  first  inclosed  or  divided  about  the  year  1683, 
as  aforesaid,  containing  by  estimation  1300  acres,  or  thereabouts,  as 
aforesaid ;  which  said  fen  or  fenny  ground  is  situated  and  being  in 
the  parish  o{  Stanground^  and  lies  partly  in  the  hamlet  oSFarcetj  in 
the  said  county : 

To  hold  the  said  tithes,  tenths,  and  premises,  to  the  said  John 

lord  viscount  Tifrconnelj  his  executors,  administrators,  and  assigns, 

from  iMdy-dajf  then  last,  for  the  term  of  fifteen  years,  if  the  said 

William  Whitehead  should  so  long  live,  and  continue  ricar  of  Stan- 

ground,  at  the  yearly  rent  of  fifty  pounds. 

Copies  of  court-rolls  of  the  manor  of  Farcetf/owid  in  the  parish  che^ 

of  Stanground. 

Twentieth..  •  Sir  Walter  Mildmayy  lord.     Admkjsion  of  Hichard 
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OlfaEfi  dated  I Sth  September,  SkS.  Pi.  &  Mar.  to  <liie  college,  ^d.    L776*- 
two  acres  of  land,  with  the  appurteDances  in  Farcers  and  one  eight      ^^ 
rood  in  Kin^s  Detfe^  late  in  tfie  tenure  of  Thomas  Astehftij  on  the        y. 
sdrreoder  of  William  Olde  his  fether.  x  „  -^ 

Twenty-firsiU'  Sir  William  MUdmajf,  lord*  Ck>py  of  licence, 
dated  leihOctcber  SiXElix.  to  llamas  Andrew,  to  let  J^fZbam  Ped- 
ley  his  customary  tenements  in  Farcet,  viz.  one  messuage  and  pne 
yard  half  land,  with  tlie  appurtenances,  two  doles  of  meadow  ia 
tjn^s  Delfe,^  and  half  an  acre  of  meadow  in  Milby,  one. barn  called 
the  FomoaHh  and  seven  lots  of  meadow  lying  in  South  Meadam,  icon 
the  term  of  six  years. 

Twen^-second.  Earl  of  Westmoreland,  lord.  Admission  dated 
18th  September,  11  Jac.  I.  ot Charles  and  Joseph  Andrew,  to  ona 
quarter  of  arable  land,  one  hog-yard  and  barn,  the  moiety  of  one 
close,  one  dole>  and  the  third  part  o(  Eight  JSood,  in  Kin^s  Delfe^ 
three  lots  and  half  in  South  Meadam,  the  third  part  of  two  holts  in 
&mfh  Meadffw,  the  third  part  of  two  holta  in  Bdl  Hive. 

Twoity-thinL  Dowager  lady  Westmoreland,  lady.  Admission 
dated  27th  Septembet\  12  Car.  I.  oi  Robert  and  Charles  Elmer,  to 
one  messuage,  and  one  ^ht  rood  in  Kittys  Delfe.. 

Rates  and  Assessments, 

Twenty-fourth.     The  churchwarden's  assessment  oiFarcet  for 
the  year  1681,  whereby  it  appears,  that  Nem  Meadow,  South  Mea^ 
dan,  MUby,  tlie  tithe  of  Kir^s  Delfe,  and  MxUby,  the  Eight  Roods,  ; 
the  lord  Baklet/s  or  Adventuret's  Lands,  and  Beale^s  Cotes,  were 
then  rated  to  Farcet. 

Twenty-five.    Land-tax  duplicate  for  Farcet,  for  the  year  1692,  ([  1152  ] 
\l  Wil.  &  Mary,  wherein  William  Brawnlow  esq.  is  rated  to  Farcet 
for  his  tithes  of  the  King's  Lands,  Kin^s  Delfe,  Milby,  and  the  late 
inclosed  fen.  ^ 

"  Twenty-six,  seven,  and  eight.  The  like  for  the  years  1728, 
172^,  and  1 730,  wherein  the  vicar  is  rated  for  the  tithes  of  the  field 
and  composition  money,  and  for  Conquest  Lands,  King^s  Lands,  and 
the  great  fen,  small  tidies,  and  glebe  land. 

Twenty-nine.  The  like  for  1739,  wherein  the  tithes  of  iT/yig'^ 
Delfe,  &C.  are  expressed. 

Thurty-one,  two.  The  like  for  1749,  1750,  1753,  wherein  iJ^a&'i 
Cote  is  rated  by  name« 

Thirty-three,  four,  five.  Land-tax  duplicates  for  Stanground, 
for  the  years  1692  and  1730»  wherein  part  of  the  fen  appears  to  be 
rated. 

4  Parole  Evidence^ 

The  respondent  lastly  proved,  by  the  tieatiibony  of  living  wit» 
iiesses,  the  boundaries  of  Farcet  Fen  as  herdnbefore  described, 
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1778.  and  that  Hang's  De^ej  Qmqued  Lmds^  M^f  New  Miadam 
jj^^  BetMs  Cote^  and  the  Phi^s^  Uiy  wiAin,  and  were  considered  •» 
▼.        parcel  of  it. 

That  Farcet  had  separate  parish  and  ciTil  officers,  vix.  chnrdi- 
wardens,  overseers,  constable^  and  sunreyor  of  the  hi|^waya;  that 
it  maintains  its  own  poor,  and  is  separately  rated  to  the  land-tax. 

Thirdly,  That  the  inhabitents  c^  Conquest  Land  serve  all  paro- 
ehial  and  civil  offices  for  Farcet  and  not  for  Stanground^ 

Fourthly,  That  Conquest  Landy  Kin^s  Ddfe,  MiOy^  New  i£ead^ 
Beak^s  Cote^  and  the  Pingles,  and  the  fishery  in  Wkittlesea  Meer, 
are  rated  to  Farcet. 

Fifthly,  That  the  drove-ways  throughout  the  fen  are  widttr  the 
eare  of  die  Farcet  surveyor,  and  are  repaired  by  the  inhalmants  of 
Farcet  only,  and  that  the  inhabitants  of  ancient  messnages  in  Farcet 
enjoy  the  exclusive  privilege  of  keeping  their  hogs  in  the  drove- 
ways. 

Sixthly,  That  Oakey  Ik/ke^  the  noith-east  boundary,  (upon  which 
King^s  Delfe  adjoins),  so  far  as  it  divides  FarteCs  Kin^s  Delfe  from 
Wkittlesea  King^s  Detfe^  is  scoured  as  follows^  viz.  about  half  way 
by  the  owners  in  Whittleseoj  and  the  remainder  by  the  owners  of 
ancient  messuages^  which  formerly  had  rights  of  common  in  tbe 
open  fiurm,  and  that  no  part  of  the  dyke  is  scoured  by  the  owners 
of  Kin^s  Delfe  which  lies  next  it. 

C  1 153  ]  State  of  the  evidence  produced  by  the  appdlant  on  tie  trioL 

The  defence  set  up  at  the  trial  by  the  appellant^  exclusive  of  the 
.  objections  taken  to  the  legal  validity  of  the  grants,  and  to  the  evi- 
dence produced  by  the  respondent,  was,  that  the  question  in  issue 
had  been  already  repeatedly  tried,  and  conclusively  determined 
against  the  vicar,  who  ought  not  therefore  to  be  permitted  to  le^ 
vive  claims  against  the  tenor  of  their  decisions;  and  he  produced 
in  evidence^ 

The  record  of  a  judgement  in  the  couit  of  Common  Fleas,  as  of 
Hilary  term  21  &  22  Car.  2.  in  an  action  brought  by  Charles  eaA 
of  Westmoreland^  as  impropriate  rector  oi  Stangroundj  against  Johrs 
Mawley,  for  fifteen  pounds,  for  treble  value  of  the  tithes  of  grain, 
oats,  and  maslyn,  of  twenty-seven  acres  of  land  in  his  occttpation; 
which  lands  in  the  declaration  are  described  to  be  situated  within 
the  parish  of  Stanground^  and  the  boundaries,  limits,  and  tidiaUe 
places  thereof;  the  verdict  was  found  for  eight  pounds  two  shiUings^ 
for  the  plainti^  and  for  the  residue  of  the  fifteen  pounds  for  the 
defendant. 

The  appellant's  counsel  alleged,*  that  the  lands,  for  the  tithes 
whereof  this  action  was  brou^t,  were  parcel  of  the  Adventurer's 
Lands  (then  caUed  the  Ednj^s  Lands)^  and  that  tbe  action  was  ki 
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fact. defended  \>y  the  vicar}  but  nothing  appearing  upon  the  r^tcord     177^. 
to  warrant  that  assertiop,  he  atteippted  to  prove  it  in  the  following       __.  . 
manner:  •  >; 

On  December  2,  1684,  Montague  Cholndey  esq.  afd    WiUiar^  jj^ 

BrawnUm  esq,  an  infant,  the  then  impropriator  of  the  said  rectory^    " "^^ 

(by  the  said  Montague  Chobnley  as  his  next  friend  and  guardian) 
exhibited  their  bill  in  Chancery  against  the  master,  fellows,  and 
scholars  of  Emanud  College^  and  Dr.  James  Wcifenden^  the^  vfcar  of 
Stangroundj  charging  the  defendants  with  intent  to  stretch  the  grants 
pf  sir  Walter  Mildmay  beyond  their  true  iotei^t,  and  y^ith  setting  up 
a  claim  to  tidies  arising  fi'om  sundry  of  the  excepted  lands,  and  the . 
tithes  of  corn  in  certain  lapds  situated  in  Stanground  and  put  of 
the  hamlet  of  Farcet;  that  the  boundaries  and  identity  of  the  de-  . 
xnesne  and  excepted  lands  would  be  lost,  unless  the  plaintiffs  were 
permitted  to  record  and  perpetuate  their  evidence  thereof;  and  t}i«-» 
the  defendants  threatened  to  commence  actions  at  law  against  the 
plaintiff's  tenants  for  the  recovery  of  tithes  never  before  claimed  by^ 
or  known  to  be  due  to  the  vicar ;  and  therefore  pra3n[ng,  that  the  .. 
defendants  might  answer  the  bill,  and  that  the  pliuntiff's  proof  of 
the  matters  aforesaid  might  be  taken  and  perpetuated. 

To  this  bill  the  defendants  appeared,  whereupon  the  platntifEs  [  1 154  2 
immediately  obtained    an    order  and  a  commission  to  examine 
their  ancient  witnesses  de  bene  esse,  which  was  executed  ex  parte     - 
(the  defendant  not  joining  therein),  and  the  depositions  of  a  great 
number  of  witnesses  were  taken;  but  before  it  was  returned,  an^ 
before  any  answers  were  put  in  to  the  bill.  Dr.  Wolfenden  died,  and 
the  coU^e  having  shordy  afterwards  presented  John  Ratcliffe  to 
the  said  vican^e  on  November  4, 1,685,  the  said  plaintiff  filed  a  bill 
of  revivor  and  supplement  against  him,  stating  the  former  proceed* 
ings,  and  praying  that  the  plainti£&  might  have  the  benefit  of  the 
testiijnony  of  such  of  the  witnessesi  examined  in  the  Ufetinie  of 
Dr.  Woyfenden^  as  should  not  live  to  be  again  examined  in  ordinary 
course,  and  that  the  defendants  might  discover  the  particulars  of  the 
tithes  they  claimed. 

The  defendant  Ratcliffe  afterwards  put  in  his  atiswer,  stating  the 
grants  and  his  claims  under  them,  and  that  he  hoped  to  prove  that 
divers  large  fenny  or  marsh  grounds  lay  w;ithin  the  YmxAetofi  Farcet; 
and  admitting-  that  he  brought  several  acdons  in  the  name  of  the 
master,  fellows,  and  scholars  of  Emanuel  College,  against  WUliam 
Bellamy  Edmard  Damkins,  John  MasoUy  and  JohnBrookes^  which 
he  ccmceived  justly  to  belong  to  him. 

The  plaintiffi  never  examined  thdr  witnesses  in  chief,  or  pro- 
ceeded further  .in  the  cause,  althoiigh  both  Mr,  ^rotcT/i/ato  and  the 
vicars  lived  many  years  afterwards. 

T  4 
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.  '1778c        The  appeDant  produced  and   relied   on  the  depositions  thus 

j^  >       taken,  as  evidence  for  him  on  the  present  trial ;  and  in  order  to 

▼.        prove  that  the  record  of  the  judgement  above-mentioned  respected 

^MnmSom,  ^®  tithes  of  parcel  of  the  Kin^s  or  Adoeniura's  lAindSf  he  read 
from  the  depositions  the  following  passages,  xjtz.  the  depositions 
of  Roberi  Caoeney^  to  the  eleventh  interr€>gatory,  folio  34,  who 
says,  ^*  That  about  fourteen  years  before  the  time  of  his  examina- 
tion, to  the  best  of  his  remembrance,  there  was  a  trial  at  commotf 
law  between  Charles  earl  of  Westmoreland  plaintifl^  and  one  Mortejf 
^  and  others,  tenants  to  the  Kin^s  Zjandsy  defendants;  at  which 
trial  the  earl  obtained  a  verdict  for  the  tithes  of  the  said  lands,  the 
dqx>nait  being  present  thereat,  and  that  the  earl  was,  at  the  time 
of  the  trial,  lord  and  owner  of  the  manor  of  Stanground;  and  says, 
lie  has  heard  and  believes,  that  there  was  a  private  composition  made 
between  the  late  lord  Berkley  (or  his  agents)  then  lessee  of  the  said 
lands,  and  William  Forbes^  then  vicar  of  Stanground  aforesaid,  con-  . 
ceming  the  payment  of  these  tithes." 

[  1155  ]  Dqxisition  of  William  Bellaimf  to  the  same  interrogatories, 
folio  159.  says,  **  He  remembers  an  action  at  law  brought  by  the 
earl  of  Westmoreland^  against  one  John  Morley^  and  Edward  Daw- 
Unsy  for  their  non-payment  of  all  their  tithes  growing  and  renew- 
ng  upon  parcels  of  the  lands  called  King*s  Lands,  to  which  they 
were  then  tenants;  and  that  tlie  same  was  tried  at  Huntingdon 
assizes,  when  a  verdict  was  bad  against  Motley  vaA  Dawkins  for  the 
carl;  and  that  one  Mr.  Maurice  Cole,  on  the  behalf  of  those  de- 
fendants (then  agent  to  the  said  lord  Berkley),  paid  the  treble 
damages  given  by  the  said  verdict  to  the  use  of  the  earl ;  which 
action  was  tried,  to  die  best  of  the  witness's  remembrance,  about 
seven  years  since." 

The  appellant  next  produced  the  reconl  of  an  issue,  as  of  Hilary 
term  Si*  &  35  Car.  2.  in  an  action  in  the  court  of  Ck>mmon  Pleas 
brought  by  the  master,  fellows,  and  scholars  of  Emanuel  CoU^e 
against  Edward  Bellany,  for  thirty-six  pounds,  the  treble  value  of 
the  tithes  of  com,  oats,  and  hay,  of  twenty-six  acres  of  land,  and 
thirty  acres  of  pasture,  in  the  vill  of  Farcety  in  his  own  occupation, 
the  declaration  stating  the  plaintiff  to  be  impropriator  of  the  tithes 
of  grain  and  hay  arising  out  of  the  said  lands. 

The  roll  contained  no  entry  of  any  judgement )  but  the  appel- 
lant's counsel  alleged,  that  the  plaintiffs  were  nonsuited ;  and,  ai 
evidence  of  a  judgement  of  nonsuit,  produced  the  copy  of  an  entry 
of  the  name  of  the  cause  in  the  prothonotaiys  book,  intituled,  spe^ 
dalia  judida  $  but  the  entry  does  not  express  what  the  judgement 
was,  nor  whether  for  the  plaintifl^  or  defendant,  or  indeed  whether 
there  was  any  judgement  At  all.  ' 


CASES.  n^^ 

In  fbitber  proof  of  the  nonsuit,  he  read,  fix>m  the  depositions     1778. 
befcre^mentioned,  the  evidence  of  William  BeUamf  to  the  twelfth   "^j^ 
interrogatory,  folio  165.  who  sfiys,  *^  That  about  two  or  three  years       .  ▼. 
past,  there  was  an  action  at  common  law  commenced  by  tihe  vicar   j^)]^. 
of  SUmgroundf  in  the  names  of  the  master^  fellows,  and  scholars  of 
Emanuel  CoUege^  against  Edxoard  Bellamy  gentleman,  for  his  nonV 
payment  of  his  tithes  of  New  MeadoWy  and  the  tithe-oats  of  King's 
Delfi"  which  action  being  ti*ied  at  Huntingdonj  the  said  plaintiffs 
were  nonsuited  upon  good  evidence. 

The  next  evidence  produced  by  the  appellant,  was  the  record  of 
a  judgement  of  nonsuit  in  the  Court  of  Common  Pleas  in  Hilary 
term  1  &  2  Jac.  i.  in  an  action  brought  by  the  said  master,  fel- 
lows, and  scholars  of  Emanuel  College^  against  William  BeUmmf 
of  Farcetj  for  eighteen  pounds,  the  treble  value  of  the  tithes  of 
oats  of  twenty  acres  of  land  in  the  vill  ofFarcet^  in  the  defendant's  [  1156  ] 
occupation. 

The  remainder  of  the  evidence  produced  by  the  appellant,  con- 
sisted ofthe  depositbns  of  the  other  witnesses  taken  under  the  said 
commission,  which  went  to  the  several  points  following : 

First,  To  prove  that  the  tithes  of  grain  and  hay  in  the  meadows  f 
otKin^s  Delfe  and  MiUn/y  for  many  years  past,  and  the  tithe  of 
corn  of  the  Adventurer's  Lands,  since  the  drainage  had  been  usually 
paid  to  the  impropriator;  and  that  the  tithe  of  cole-seed,  hemp  and 
iBax^  and  all  other  small  tithes,  had  been  paid  to  the  vicar,  and  that 
Nem  Meadav  paid  no  tithe ;  but  that  an  acre  thereof  had  been  many 
years  set  out  to  the'  impropriator  in  lieu  of  tithe. 

Secondly,  To  prove  sundry  perambulations  of  the  parish  of  Sbm- 
ground^  in  which  it  appeared,  that  when  the  inhabitants  of  Sfaiff^ 
ground  arrived  at  Farcet  Fen^  the  inhabitants  of  Farcet  joined 
ihem,  and  they  proceeded  together  round  the  whole  of  the  boun<i> 
dary  of  the  fen,  desceribed  in  the  >map  annexed,  and  that  disputes 
happened  when  the  Farcet  people  attempted  to  perambulate  the 
same  alone. 

Thirdly,  That  the  conrts-leet  of  Sianground  had  cccasionally  . 
taken  cognizance  ofthe  offence  committed  by  commoners  in  Farcet 
Fen  before  the  inclosure  thereof. 

Fourthly,  That  before  the  drainage  of  tiie  said  fens,  several 
drifts  of  the  cattie  ofthe  commoners  therein  had  been  made  by 
the  assistance  of  the  inhabitants  oF'  Stangraund  and  Farcet^  to  the 
buiystadyard  of  Stanground,  where  they  were  detained  till  the 
owners  paid  their  acknowledged  pence  to  the  lord ;  and  from 
Uiis  circumstance  the  fatnesses  say,  they  believe  the  soil  of  the  fen 
belonged  to  the  lord  of  the  manor  of  Stanground  as  parcel  of  that 
manor.  . .    i 
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1778.  Eoidmcc  proAieed  iy  tike  BesponiaU  m  rqfy. 

X^M^  The  judge  having  OTer-ruled  the  objectioa  taken  by  the  respoo*- 

j^       denff  ooantel  to  the  admianbility  joT  tbe  above  depoiitioiis  as  evi- 
Mrmmdmh  deoce,  and  having  permitted  the  appdhint  toread  then,  the  respon- 
dent read  out  of  them  such  passages  as  tended  to  corroborate  his 
owrn  title^  by  proving  the  payment  of  tithes  to  the  vicar. 

O^jediotts  urged  by  Appellant^  in  support  of  his  motion  for  a  nep 

trial* 

To  the  verdict  found  upon  the  severi^  issu^  in  ^o|ir  <if  the 
respondent  it  was  objected  generally, 
C  1 157  ]      First,  That  the  evidence  offer^  on  tiae  part  of  the  re^pqndent, 
and  admitted  by  the  judge  upon  the  trial,  was,  in  many  respects,  in- 
admissible in  law,  and  ought  not  to  bare  b^n  received. 

Secondly,  That  the  conclusion  drawa  by  the  jury  is  not  warranted 
by  the  evidence. 

To  the  evi(|eace  produced  in  si^pport  of  the  vicar's  claim  to  the 
several  species  of  tithes  under  the  first  i^u^,  it  was  objected,  that 
the  original  endowment  itself  ought  to  have  been  produced,  and 
that  the  copy  of  it  alone  was  not  suffident,  and  ought  not  to  I^ave 
been  received. 

AMSwer. — It  is  not  veiy  ea^y  to  uoderstfind  what  is  meaiit  t)y  this 
objection,  but  it  is  suppcMied  to  be  this,  that  the  instriimept  of  en- 
dowment under  the  seal  of  the  abbot  and  cpnv^t  ought  to  have 
bean  produced;  if  this  be  the  meanin£^  the  imswer  is. 

That  such  instruments  of  endowment  are  at  this  time  very  rarely 
to  be  found ;  that  for  the  sake  of  preserving  such  epdowments,  it 
has  always  been  usual  to  enter  them,in  the  registry  of  the  bishop  of 
the  diooesei  and  that  such  entries  in  the  bishop's  rqpsters  have 
always  been  oonsidered  as  originals,  and  received  as  such  in  evi- 
denos^  without  objectiont  in  all  courts  of  justice.  If  the  tifo  en^rie^ 
produoad  in  the  present  case  from  the  two  registers  of  the  bishop 
t4*  the  diocese  were  neither  of  them  to  be  considered  as  originals, 
yet,  as  nol  any  ori|pnal  is  klipwn  to  ezi^  they  oo|^t  to  he  received 
as  copies,  deriving  their  aulhentici^  finom  the  places  in  which  they 
are  found* 

Ot^isii.*'*>Iibfoftiisrotycted,AattheeioeptioDsofdieaevi^ 
speciea  of  tithes  in  the  first  issoes  Oi^t  to  have  been  citfended  to 
the  tithe  of  wool,  as  indoded  nnder  the  wnitl  garba^  and  to  the 
tiliie  of  Mistnient,  as  inchided  imdsr  thn  wmtl  AtaAoBy  and  that  in 
ihsift  respect  the  fiadii^  is  wroi^* 

But  the  respondent  hmahlly  insist^  Aat  the  sense  in  which  the 
|Biy  hsTe  WMimlood  ihoee  words  is  the  nsoal  and  common  import 
nfihesa:  thatfiirAapKiperiy  aieansashad^orbandleofaN^ 
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k  applicable  to  corn  otdji'lMbm  all  kin^ of  grain  in  the  bUide,     |776» 
and  thatauch  is  the  aeme  in  which  they  have  been  take^  by  ol4  ~ 


writen  upon  these  aubjecU*  And  it  ia  ob^ervable^  that  in  the  iiw  t, 
doraement  upon  the  copy  of  the  endowment  found  in  the  registry  al  n,f^ 
Bugden  (by  which  the  vicar  is  further  endowed  with  the  third  of 
the  tithe-corn  in  Farcei)  the  word  garba  is  osed,  whi^h^can  only  be 
ai^Ucable  to  sheaves  c^  com.  In  confirmation  of  these  eAdow-* 
ments,  and  of  {his  plain  sense  and  import  of  the  words,  evident 
was  given  of  the  vicar^s  having  always  received  the  small  tithes  in  [  1158  ] 
general  throughout  the  parish,  without  any  exception  of  wool  of 
agistment 

To  the  finding  upon  the  second  issue  it  is  objected. 

First,  That  the  grants  of  air  W^dier  Mildmay  are  void  in  lawt  af( 
being  within  the  statutes  of  mortmain. 

Secondlyt  That  the  finding  of  the  jury  is  not  warranted  by  the 
words  and  meaning  of  the  grants. 

Thirdly,  That  there  ought  to  have  been  an  excq>tion  for  such 
part  of  SUmgrcund  as  lies  in  the  eounty  of  CandfridgCf  the  grimt 
mentioning  the  county  of  Huntingdon  only* 

Fourthly,  That  it  does  not  appear  from  the  evidence,  what  the 
BetyOead  fiurm  is. 

Atifwers. — The  respondent  submits  that  he  might  safely  rely 
upon  the  evidence  ei  fhe  receipt  of  all  small  tithes  througboift  the 
parish  by  former  viears,  his  predecessors,  in  answer  to  theae  dbt^-* 
tions;  from  wbidi  it  appears,  that  the  immemorial  ua^  ifk  the 
parish  has  been  so. 

First,  The  oljeetion  that  9ir  Walter  Mildmu^s  grants  are  void 
in  iaw  seems  to  come  with  very  little  propriety  from  the  present 
appdlant  with  a  view  to  defeat  the  act  of  bis  predecessor,  under 
which  all  subsequent  impre|>riatovs  for  a  aipaoe  of  now  near  two 
hundred  years  h«ve  uniformly  acqaiesced.  But  it  is  insisted,  that 
these  grants  are  not  within  the  staUtt^  of  mortmain,  nor  is  the  sub- 
ject of  these  grants,  vk.  tithes,  one  of  the  objects  of  those  acts,  as 
w31  appear  from  the  words  of  those  actm  in  which  lands,  and  lands 
only,  are  particularly  mentioned. 

Tithes,  in  thdr  original  iii9titption»  were  designed  for  the  support 
of  the  officiating  cleigy,  in  l^r  i^spegtiyie  parishes;  and  although 
they  were  firequently  annexed  to  vd^ous  bouses,  yet  «some  provi* 
sion  was  always  sfiade  for  the  person  who  actually  perfoirmed  the 
duty.  It  was  in^ombent  upon  the  raHgious  house  to  make  a  rea^ 
sonable  provisioofor  the  ykfir.  That  duty  devolved  in  the  present 
instance  qpon  sir  fValt^  iMMimffy  after  the  abbey  was  dissolved ; 
and  it  s^em^  very  hard  to  contend,  that  because  sir  Waiter  has  given 
tttf^k  a  part  ^  that»  the  whole  of  which  was  once  designed  for  the 
^^9ixMttg  9m^  4«t  gift  shall  be  void*    Bbt  the  mspondfint  sob- 
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1778^     mlts^  tbi^  if  it  be  hdd  duit  id  such  m  instance  as  the  pfeaeDt,  a 

'    iioeooe  to  aKeoate  in  mortmain  be  neeeamiy,  it  is  not  incembent 

upon  him  to  produce  soch  a  lioenoe^bot  that  after  the  length  of  time 

J^l^^    *wbich  has  ekpsed  since  the  date  of  the  grant  (1588)  itwill  be  pre- 

*[1159]  sinned,  that  there  was  a  licenoe  then,  and  that  it  is  now  lost. 

Secondly,  The  respondent  submits,  that  lus  right  to  the  tithe  of 
wool,  faunb,  and  eal^  is  dearly  establisiied  by  die  first  giant  of  sir 
Walter  MUdmag^  by  wbidi  those  tithes  are  absofaitely  gtTen  to  the 
vicar  and  his  sacoessors,  and  that  the  verdict  of  the  jury  is  war-* 
ranted  by  that  evidence  alone^  without  having  reoonrse  to  die 
second  grant. 

Thirdly,  The  words  ^  in'  the  county  o{  HwUingdam^  are  only 
descriptive  of  the  general  local  situation  of  the  parish  oiStangromnd 
with  Farcet^  by  much  the  greater  part  of  whidi  lies  in  that  county, 
and  a  very  small  port  of  it  in  CambridgeAire^  and  it  is  submitted, 
firom  the  recital  of  the  grant  and  the  wording  of  it,  that  it  never 
oould  be  the  meaning  of  sir  Walter  MiUmay  to  give  less  than  all  die 
dthe  of  wool.  Iamb,  and  calf  (with  the  exception  of  the  demesnes) 
*  throughout  the  parish ;  to  which  may  be  added,  that  in  the  grants 
to  sir  Walter  Mildmay  of  the  manor  and  rectory  the  county  of 
Huniifigdon  alone  is  mentioned. 

Fourthly,  The  ctxception  of  the  Benystead  farm  is  a  wdl-known 
description  of  the  manor  &rm,  undoubtedly  containing  what  was 
originally  called  the  demesne  o(  Sianground^  and  the  old  witnessed 
speak  of  it  by  the  name  of  the  Berrystead  farm,  as  being  so  called 
in  the  last  century. 

To  the  fourth,  fifth,  and  sixth  issues  it  is  objected,  that  the  evi- 
dence does  not  warrant  the  conclusion  of  the  jury ;  but  that  as  to 
so  much  of  the  tithe  of  com  and  grain  as  depends  upon  the  second 
grant  of  sir  Walter  Mildmmf^  by  which  one  half  of  the  tithe*conl 
in  Farcet  is  given,,  it  ought  to  have  been  found  with  an  exception 
of  the  demesnes  and  other  lands,  and  also,  that  the  vicar^s  right 
does  not  extend  over  any  lands,  but  such  as  produced  com  at  the 
time  of  the  grant,  and  were  then  called  the  fields  of  Farcet. 

The  fifth  and  sixth  issues  being  subdivisions  of  the  fi>urth,  the 
respondent  humbly  insists,  that  if  the  evidence  be  found  to  be  suffi- 
cient to  support  those  issues,  it  will  follow  of  course  that  the  find- 
ing of  the  fourth  in  his  favour  is  right 

The  indorsement  upon  the  old  endowment  found  in  the  registry 
oSf  Bugden  (by  which  it  appears  that  22  H.  6.  U44,  the  then  abbot 
of  Thomey  increased  the  vicar's  portion  by  adding  to  it  one-thiid 
of  the  tithe-com  in  Farcet)  would,  it  is  submitted,  be  alone  suffi- 
cient evidence  to  warrant  the  verdict  of  the  jury  upon  the  fifth 
issue.  But  this  is  corroborated  and  soleiiiii^ly  acknowledged  at  the 
distance  of  pear^one  hundred  and  fifty  years  by  the  then  impropri^ 
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ator  sir  W(^  MOdnu^^  who  in  his  deed  of  24th  (kt(Aer  1587,      1779. 
recites  it  as  a  known  fiu:t,  '*  that  the  vicar  and  his  predecessors  had 


but  only  one^tliird  part  of  the  tttbe^com  of  TarcH^^  without  except-        ▼. 
ing  any  part  of  that  hamlet  n^f^ 

By  the  grant  fixMn  the  abbey  of  Thcnmey^  which  gives  *'  iertiam 
garbam  deeimis  granorum  in  campis  de  Farshed/'  it  is  submitted^ 
that  not  only  the  tithe  of  such  land  as  at  that  time  produced  con| 
ia.  granted,  but  all  corn-tithe  whatever,  which  at  any  fiilure  tim^ 
should  arise  from  any  newly  cultivated  land  within  the  hamlet,  and 
that  such  is  the  obvious  sense  of  the  words  of  the  endowment,'  fnd 
the  l^al  inference  from  them.  This  too, plainly  appears  to  have 
been  the  opinion  of  sir  Walter  MUdauofj  who,  in  the  addition  which 
he  makes  to  the  vicar's  tithe-corn,  expressly  mentions  ^^  that  he 
would  tben  have  a  full  moiety  of  all  the  tithe-corn  renewing  in  the 
town,  fields,  and  hamlet  ofFarcet."  A  description  as  general  of 
the  whole  extent  of  Farcet  as  words  can. convey,  imd  that  too  with- 
out any  exception  of  any  lands  whatever ;  for  the  exception  of  the 
demesnes  ctSianground  in  that  grant  relates  to  the  tithes  of  wool, 
lamb,  and  calf  only. 

Upon  the  sixth  issne^  by  which  the  vicar  claims  two*thirds  of 
the  tithe-oom  in  Farcet,  it  is  submitted  that  the  evidence  siipports 
the  verdict:  one-sixth  part  is  given  by  the  first  grant  in  gener^ 
terms  **  throu^out  the  towns,  fields,  or  hamlet  of  Farcet .-"  to  this 
grant  there  is  not  any  excq)tion ;  but  in  the  second  grant  there  is 
an  exception^  to  which  the  jury  ought,  as  the  appellant  contends, 
to  have  paid  some  regard ;  and  not  having  done  sp»  the  verdict  is, 
in  that  respect,  against  evidence. 

Up<m  a  carefiil  and  attentive  perusal  of  the  two  grants,  with  the 
deed  poll  of  9th  Jptil  1588,  it  will  appear  that  the  deed  poll  is  very 
incorrectl/worded,  and  has  certainly  §^ven  rise  to  the  errors  which 
are  manifest  in  the  second  grant 

By  the  first  grant  sir  Walter  MUdmay  had  disposed  of  all  his 
tithes  of  wool,  lamb,  and  calf,  throughout  the  parish,  except  only 
the  demesnes  of  Stanground.  The  object  of  the  deed  poll  is  to  re- 
sume to  himself  certain  tithes  which  he  had  by  a  prior  deed,  bearing 
date  only  two  days  after  the  first  grant,  settl^  to  certain  uses,  with 
a  power  of  revocation.  By  that  deed  poll  he  resumes  all  the  tithes 
of  wool,  lamb,  calf,  corn,  and  grain,  which  at  any  time  there- 
after should  be  coming,  arising,  &c.  within  the  town  or  hamlet  of  . 
Rircet  s  but  sir  Walter  bad  no  tithes  of  wool,  lamb,  and  cal^  in 
Fun:et  at  that  time;  in  this,  therefore,  the  deed  ppU  is  incorrect  [  nei  ] 
The  second  grant  is  copied  fi*om  the  deed  poll,  and  professes  to 
oonv^  more  than  sur  Walter  had  to  grant,  viz*  the  tithes  of  wool, 
lamb,  and  calf;  but  it  can  hardly  be  contended,  that  because  it  de- 
scribes more  than  sir  Walter  had,  it  shall  not  even  pass  that,  whidi 
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1??8.    tt  is  obvious  he  meant^  mi  was  about  to  caaweyj  namelj  *  all  thoae 
tiis  tithea  ef  oorh  and  graia^  ^tbin  ibe  pUnslH  towa,  or  bttmkt  of 


^.        Fc(r€et  ;**  and  as  ^  iVaUer  knew,  tbat  tbe  vioar  had  at  that 


m^a^SoM.  ^"^  ^^^  moiety  of  the  tithe-corn  thefi^  witboot  any  esocpdoot 
tuid  had  himsdf  contributed  a  part  of  bat  aix  months  befiire,  k  is 
impoasible  to  coneeive,  that  be  could  dflsign  to  add  the  oAer 
tootetjrte  it^  sfubjeet  to  any  exception  idiatever.  in  fiict,  iiae  ex« 
ception  can  otAy  Apply  to  -tbe  titkea  of  wod,  haab,  and  cal^  faj  i^ 
ktlon  to  (be  first  grant,  in  which  tbat  exoqption  is  found,  and  from 
which  it  luis' inadvertently  been  copied  into  tbe  deed  pell,  and  tbe 
second  grant. 

Upon  the  fliird  issue,  by  which  the  several  parceb  of  land  maar 
tioned  in  it  are  found  by  the  juiy  to  lie  within  die  vill,  town,  or 
liamlet  ofFanxtf  it  is  submitted,  tbat  there  is  evidence  to  proves 
that  aH  diose  parcels  u<e  included  within  the  known  boundary  of 
the  lavge  iaract  of  marsh  ground  commonly  called  Farced  Fen. 

The  manors  ef  Sktngtound  and  Farc^  were  distinct  from  eadi 
other,  and  appear  to  have  been  so  by  the  squurate  acoiounts  wfaidi 
were  kept  of  each.  The  rights  exercised  by  the  lord  of  dw  maaor 
of  Farcet  cfver  the  m«iBb  called  Foroet  Afi,  dearly  proves  tbat 
in  old  time  it  was  ooosideared  by  all  persona  ooncenied,  as  lying 
wtthiti  the  limits  of  that  manor. 

Sinith  accounts  for  the  agistment  of  tbe  fen,  Mieh.  SI  to  S^  II.  8., 
as  parcel  Of  the  manor  ^XFat^et. 

Sir  WdUer  MUdmaj^,  £5th  Augusi  1501,  obtains  a  lease  of  tbe 
manor  and  rectory  of  SiangrGUttd  from  queen  Elizabeth  for  six^ 
years. 

The  manor  of  Fareety  7  JBAs.  6.  A.D.  1558,  is  granted  to  sir 
WdUer  Mildmay  in  fee. 

By  the  decree  <tf  tbe  daeby  of  Lanctuier,  7  iSUe.  A.D.  15M,  tbe 
fen  is  said  to  be  the  very  right  and  inheritance  of  sir  WaUer. 

By  agreement,  10  Sliz.  A.B.  1567,  between  sir  W^dier  and  the 
commoners,  400  acres  of  JPari:^  F^en,  adjaoent  to  bis  dose,  called 
Canqaest  Closcy  were  allotted  to  him,  *<  which  should  be  bdd  by 
htm,  and  his  heirs,  in  severalty  for  ever."     From  which  two  in- 
"^  struments  it  appears,  that  the  decree  and  agreement  related  to  die 

manor  of  Farcet  eicn^  of  which  sir  Walter  was  at  that  time  seised 
[  1 162  ]  in  fee.  He  bad  at  tbat  time  only  a  lease  for  years  of  the  manor 
of  Stangr&undf  under  which  the  fen  could  nev«r,  with  legal  pro* 
prie^,  be  called  the  very  right  and  inheritance  of  sir  Walter:  still 
less  could  he^  as  lessee  for  years,  accept  firom  the  commoners  the 
400  acres  adjoilung  to  QmfieU  Olosey  to  bokl  to  him  and  bis  beirs 
in  severalty  fer-ever ;  or,  in  compensation  thereof,  have  taken  upon 
him  to  execute  to  them  a  rdease  of  the  right  of  himself  and  bis 
^-'^  to  tbe  berbi^  et  the  residue  of  ^tke  fen« 
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It  is  tnaniftst  therefore,  that  hb  vrtis  cdnsiderod  hs  the  lord  of     lV^6v 
Pctf'cei  mstnoT  only  r  and  in  &ct,  diose  400  acres  have  been  elijoyed 
by  the  lords  of  Fcarcet  manor  in  severalty  for  ever  since,  and  ar^ 
actaally  now  in  the  bands  of  lord  Braamlow,  the  present  appelant. 

From  this  evidence  which  applies  thus  pointedly  to  die  whole  of 
Farcei  Fen^  the  conclusioti  seems  obviously  to  follow,  that  no  part 
^F  die  fen  can  be,  dr  ever  was  considered  as  parcel  of  the  demesne 
<if  the  manor  of  Stangrounds  and  although  it  is  not  contended  on 
the  pkrt  of  die  re^pondeht^  that  in  all  cases  die  boundaries  of  a 
tin,  town,  dr  hamlet,  are  co-extehsive  with  die  boundaries  of  a 
ttlanor  6f  die  3ame  natne,  yet  it  is  Insisted  diat  such  evidence  #as 
proper  to  be  lliid  before  a  jury,  and  carries  with  it  a  degree  dS 
probabili^,  at  least,  where  posidve  evidence  of  the  actual  bound* 
my  el  die  hamlet  in  quesdon  cannot,  at  the  distance  of  200 
years,  be  procured ;  especially  when  the  fen  has,  diough  equally 
near  to  the  hafmlet  of  Stungroundy  been  ever  disdnguisfaed  by  the 
name  of  Farcet  Fen^  and  the  river  which  lies  between  Padtefs 
Holme  and  Horsey  Bridge^  and  which  divides  Fareet  Field  and 
Stangroimd  Fteld'from  die  fen,  is  likewise  faiown  by  the  name  of 
Farcei  fFint^. 

From  the  usage  of  ftiter  dines  it  ^pears,  that  the  lond-^taSL  assess- 
ments have  nkted  the  ftn  lis  lying  within  Faretit ;  diiit  Farcei  has 
Its  constable,  surveyed  of  highways,  overseers  of  die  poor,  and 
church  or  chapelwardehs. 

That  ffle  occupiers  of  Qmquesi  LdMis  iterv^  parochial  and  civil 
offices  for  Farcei  only. 

That  "Khi^t  Dtlfe^  MiOy,  New  Meadtm,  die  Pif^es^  die  fishery 
of  part  of  WhitAesea  Meerj  are  rated  to  die  poor's  rate  in  Fareet^ 
except  a  few  doles  in  KSi^s  Ddfe  to  Slangroundj  which  was  the 
ground  of  the  exception  Which  die  jury  have  made  as  to  the  local 
fiituadon  of  part  of  Kin^$  Delfe. 

The  local  situadon  of  die  several  pieces  of  ground  mentioned  m 
the  third  issue,'  being  by  die  verdict  of  the  jury  ascertained  to  be 
within  the  hamlet  of  Farcetj  the  vicar's  right  to  tidie,  in  pursuance  [  1 16S  ] 
of  his  endowments,  necessarily  attaches  upon  them ;  a  right  which, 
when  the  land  was  drained  iii  the  last  century,  was  didmed  by  the 
dien  vicar  against  the  iihpropriator;  imd  which,  though  disputed 
as  taits  extent,  was  never  absolutely  denied^  till  the  present  appd-  ' 
hnt  was  advised  to  dispute,  and  actuiiHy  does  dispnte^  any  i^t 
whiflh  die  vicar  may  have  to  any  tithe  kt  all;  and  diis  against  the 
evidence  of  the  grants  of  \As  predecessor  sir  fitUfer  MSdmdyy  from 
whom  his  impropriatiota  is  derived;  agurtst  dife  tiriinterrapted -en- 
joyment of  tithes  of  some  kind  diroughout  the  parish;  against'dle 
cdmposition  6f  twenty-five  pounds  a  year,  constandy  |)aki  from  the 
year  1640  ta  the  year  1773^  and  lasdy,  against  die  leases  of -Mfll 
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177U  99A  1751  from  tUe  then  vicar  to  the  then  impropriator  of  all  hts 
tithes  of  what  nature  or  kmd  soever  in  Farcei  FeUf  at  the  yearly 
iceot  of  fifty  pounds. 

On  the  part  of  the  appellant  were  produced. 

First,  Old  records. 

Secondly,  Depositions  in  a  cause  1684. 

The  first  record  merely  shews,  that  the  earl  of  Westmordandp  as 
^pxv^riator  of  the  rectory  of  Sianground,  obtained  judgement  in 
|ui  action  for  tithes  of  grain  and  oats  for  lands  within  the  parish 
of  SUanground.  This  certainly  proves  nothing  against  t(ie  vicar^ 
fyl  it  never  was  denied,  but  that  the  impropriator  had  a  right  to 
the  tithe  of  grain  in  all  parts  of  the  parish,  not  in  the  hamlet  of 
Earcei. 

The  second  record  contains  a  declaration  and  plea  merely,  and 
nothing  else. 

The  third  is  a  judgiunent  of  nonsuit,  in  a  cause  of  Emanud  Col-- 
kge  against  William  Bellam/f  but  upon  what  ground  the  nonsuit 
W9fi  obtained  does  not  appear. 

Xf  such  evidence  as  this  deserved  an  answei^  the  subsequent 
leases  accepted  by  the  impropriator  from  the  vicar,  which  are  stated 
to  have  b^n  granted  in  consequence  of  a  compromise,  would  be 
diacisive  proo^  that  there  had  been  no  decision  in  those  actions 
against  the  right  of  the  vicar.  But  as  in  one  record  the  proceed- 
ings went  no  farther  than  the  plea,  and  it  is  well  known  that  a 
nonsuit  by  no  means  precludes  a  party  firom  prosecuting  a  further 
claim,  these  records  seem  to  have  no  force  at  all. 

The  depositions  in  tlie  old  cause  appear  to  have  been  ex  parte 
eicaminations  merely ;  the  witnesses  never  were  examined  in  chief, 
npr  was  thefre  any  cross  examination  on  the  part  of  the  vicar ;  the 
depositions  were  never  published ;  such  evidence,  if  admissible,  is 
certainly,  on  the  impropriator's  part,  entitled  to  very  little  credit, 
C  1 164  ]  and  can  never  be  supposed  to  weigh,  in  the  opinion  of  a  jury,  against 
old^  records,  long  usage,  and  the  variety  of  circumstantial  evidence 
produced  on  the  respondent's  part. 

What  relates  to  the  supposed  jurisdiction  of  Sianground  manor 
oyer  Farcet  Fen  is  certainly  entitied  to  no  credit  at  all ;  the  appel- 
lant is  lord  of  the  manor  of  Sianground  f  the  rolls  and  proceedii^ 
of  the  courts  of  that  manor  are  in  his  hands,  and  are  the  only  pro* 
per  evidence  of  the  rights  which  have  been  exercised  by  the  lord  at 
different  times;  no  such  evidence  was  produced  at  the  trial,  or 
oiStred ;  but,  as  it  is  obvious,  that  such  evidence  must  have  been 
mttfeml  had  any  snch  existed,  the  respondent  submits,  that,he  h^s 
a  right  to  conclude,  either  that  no  such  jurisdiction  of  the  numor  of 
•  SUn^ymftd  can  be  proved  to  exist,  or  that,  if  the  rolls  bad  hoexk 
.PlOilMced,  they  would  have  proved  the  direct  contrary.. 

•   8 
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From  the  Booouots  given  of  the  perambalationS)  nothing  certain     1778. 
can  be  candnded,  but  that  the  inhabitants  of  such  township  were 


jealous  of  the  encroachments  of  the  other,  and  kept  a  watchfiil        ▼. 
eye  over  every  attempt  that,  might  be  made  by  the  one  to  abridge  j^^j^^^ 
the  rights  of  the  other. 

The  vicaPs  right  to  tithes  in  the  fen  is  certainly  not  abridged  or 
affected  by  any  evidence  tending  to  shew  that  the  impropriator 
has  oocasionaliy  received  tithes  there,  because  it  was  a  matter  of 
perpetoal  controversy  between  the  impropriators  and  the  vicars ' 
during  many  years;  compositicms  of  twenty-five  and  thirty-two 
pounds  existed  during  the  time;  which  compositions  particularly 
rdated  to  Km^s  Lands  in  the  fisn;  so  that  any  receq>t  of  tithes 
fiom  off  those  lands  by  the  impropriator,  as  long  as  that  compo* 
sidon  existed,  was  in  fiict  the  receipt  of  the  vicar  by  the  hands  of 
another. 

Upon  the  wholes  it  is  submitted  on  the  part  of  the  respondent, 
that  the  order  which  has  been  made  by  the  Lord  Chancdlour  for 
refusing  a  new  trial,  ought  to  be  affirmed  for  the  following  (amongst 
other)  reasons: 

First,  That  there  is  not  the  least  ground  to  impute  to  the  learned 
judge,  who  tried  the  cause,  any  misdurection  to  the  jury,  nor  the 
admission  of  any  impn^r  evidence  in  &vour  of  the  respondent, 
nor  the  rejection  of  any  1^^  evidence  on  the  part  erf*  the  appel- 
lant. 

Secondly,  That  the  &r  greater  and  more  material  part  of  the 
evidence  is  in  writing;  of  the  import  and  eflfect  of  which,  the  Lord 
Chancdlour  was,  and  their  Lordships  are  competent  judges;  and 
upon  which  there  is  no  reason  to  Suppose,  that  any  further  light  C  1165  3 
oonld  be  thrown  by  another  reference  to  a  jury. 

Thirdly,  That  the  parole  testimony  given  was  almost  wliolly  in 
fi^our  ^  the  respondent,  and  the  cause  was  tried  with  every  pos- 
sible advantage  to  the  parties  and  to  justice,  a  full  special  jury  of 
genUemep  having  attended  the  trial,  (which  employed  two  whole 
days,)  many  of  whom  had  taken  a  view  of  the  lands  out  of  which 
the  tithes  in  question  arise.  ^    « 

Jidjf  2.  A.D.  1782.  Ordered  and  adjudged,  that  the  afqpeal  be 
dismissed,  and  the  order  complained  of  affirmed. 

H.  19  Geo.  III.    A.  p.  1779.   Scac. 

Williams  v.  WiUiamsy  4*  ^  contra.    [MS.} 

Loan  C.B.  — This  is  a  bill  by  the  vicar  of  St.  Keoem  in  Oom^i  S.C. 
xsaU  for  almost  all  small  tithes.    The  defiance  admits  an  endow-  ^^  ^^ 
tmeaat  of  all  die  tithes  in  question,  but  insists  upon  customary  pay-  Where  «» 
Mients  for  all  the  ancient  fiirms,  and  also  for  certain  dues  md  u  aot  ^'^ 

Vol.  UL  U 
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1779.     otiEeringB.  TheparisUoiiartkm  flieda  OEcnabffl  tocitafa^ 

customary  pajmenta.    Qa  Ae  part  of  tie  dtfendaot,  the  pradf 
arises  from  two  writteD  ULrtruaaeDts ;  onOf  an  ancieot  pari8h4Niok 
kq>t  in  the  parisk<luirch  amciig  die  parish-papen,  entided  *^  Sc 
deary  ex-     Kevem  parish,  1683.     An  acconnt  of  the  dthes  dien  doe,  Sec  a^ 
Erected  by    cordiDg  to  the  ancient  castom  of  the  parish ;"  and  OGndading,  ^  We 
s  later,  the    the  minister  and  twelve  of  the  parish  do  find  the  caston  Ao^e,  &e. 
not makea   to  be  the  SDCient  custom,  ice**  signed  bj  diem  alL     The  next,  a 
^^^^''^V^    terrier  dated  17^7  bronght  from  the  Bishop's  R^istry,  in  which 
but  wiu  di-  ape  words  to  this  eSect,  ^  said  to  be  a  pretended  custom  as  fidhyw%" 
reccaa        ()|gg  |(  transcribes  the  former*    None  of  these  tithes^  as  fiur  as 
appears,  have  ever  been  paid  in  kind.    But  the  payments  for  mar- 
riages, ftc  have  been  various  and  freqoendy  diflhient  from  those 
stated  in  the  two  instnunents.    In  IBSS  tfacxeG»re  theve  appears  a 
formal  acknowledgement  of  the  vicar  of  the  existence  of  eartaan 
customs.    Whether  the  tithes  in  kind  were  paid  before  or  after 
the  terrier  does  not  appear;  butprobaUy  not,  because  of  die  phrase 
*'  pretmded,''  whence  it  seons  at  that  time  to  be  asserted  on  <me 
side^  but  not  admitted  on  the  other.    However,  it  does  not  appear- 
that  the  vicar  evor  took  tidies  in  kind*    The  composidons  them- 
selves affi>rd  no  certain  evidence  whether  paid  for  the  ddiea  in 
kind.  Of  for  die  castomary  pajmients.    There  is  therefore  sndi  a 
ground  as  deserves  forther  inquiry.    The  terrier  is  said  to  be  im- 
[  1166  ]  perfect,  because  all  tithes  are  not  included  in  it;  but  it  does  not 
appear,  that  die  parish  has  yidded  those  species  which  are  omitted. 
And  it  is  observable,  that  there  is  no  proof  of  ddie  in  kind  having 
been  paid  for  any  other  species  than  those  mentioned  in  the  papcra. 
As  to  the  dues,  it  has  been-  insisted,'  that  there  is  a  diftrence;  yet 
if  those  payments  appear  to  be  part  so^  part  not,  th^  may  be^ 
separated*  by  a  jury. 

The  mode  of  inquiry  is  next  to  be  considered :  for  it  is  said  traly^ 
that  die  eaeemptions  allied  are  of  pardcuha  frrms,  those  provedc 
are  general.  There  being  no  prayer  suited  to  the  proof  in*llie  cioas^ 
bill,  that  must  be  dismissed;  for  the  court  cumot  decree  what  is 
not  prayed.  As  to  the  vicar's  bill ;  theie^  an  indorsement  being 
made  will  enable  the  court  to  decree  for  him  (snly  so  fiur  as  he 
appears  entided:  if  no  moduses  are  founds  to  deeaie  him  ddies  in 
kind :  if  any,  then  such  modus  anears. 

Etfre  B.  —  Is  the  de&ice  sufficient  to  prevent  the  court  from 
decreeing  dthes  in  kind  ?  Now,  by  the  paper  of  168S,  if  the 
usage  had  been  conformable  to  it,  the  ticar  conid  not  have  claimed 
dthes  in  kind  for  the  customaiy  payments  there.  Yet  besides  die 
usage,  some  things  on  die  free  of  the  paper  go  to  shake  its  autho- 
rity. We  cannot  therefore  make  a  dacree  upon  the  foundation  crfl 
..      it    The  compositiens  proved  are  consistent  with  b^  cases.    The. 
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iMiMB  Iherefinv  to  be  toied  nrtiftt  be  as  directed  by  tbe  Lord  Chi«f     1779. 
Boran.    As  to  1^  crora  bill»  the  |>hu]itiffi  bave  mistidcQa  th^ 
right;  flted  as  that  which  they  pray  cannot  b^  decreed)  it  must  be 
dismissed,  and  widi  costs,  as  die  defendants  are  all  brought  here 
unneoessaarily. 

Hoikam  mi  Pertyn  B.  concurred,  and  that  the  cross  bill  be  dis- 
misaed  with  costs*  (a) 


V. 


H.  19  Geo.  III.   A.  D.  1779.   C.P. 

I^ke  v.  Dcnding.    [2  Black,  kep.  12570 

itms'^Bs  a  caate  from  t^e  coort  of  Chancery.  s.c. 

The  plaintHr  A)feyf  I^dae  P^ke,  as  vUxte  btChem  MdfffM  in  the  ^BUt* 
County  of  Stmerseif  is  encicled  to  ell  the  Utii^  of  die  parish  of  Cfkew  vol.  xu 
Magfuij  and  the  haiAfet  and  chapelry  of  Dundry  (except  die  tithe  ^f^' 
of  some  anciefnt  demesne  knds  calted  OoertMds)^  or  to  certain*  of  a  modu$ 
moAaes  for  the  sam^  aAd  in  lien  theitef.  '*  ^*  *  ^ 

i|uesU(iii  ot 

The  defendant  Datdin^  is  the  owner  and  oocupter  of  a  certain  law,  but  of 
fiirm  and  Itods  ^thin  Ae  said  vicarage  and  chapelry,  or  the  tidi-  p*^^*^ 
able  places  ihefetf,  and  hbdl  raised  and  kepi  many  jliaids  upon  his  imp^ichiDg 
said  *£Eirm,  *<  and  sets  up  a  modus  of  2s.  6i.  to  be  paid  to  the  vicar  of  moiiiai^. 
the  vicarage  aforesaid,  on  5  Aprii  in  eaefa  year,  being  Lady^day^  old  *[  1 167  } 
style,'  in  Heu  of  every  tenth  lamb  in  kind."  Vfhen  a 

The  question  ibr  the  opinion  of  the  court  is,  whether  such  modus  ^^^  ">P- 
of  2s.  6d.  for  every  tenth  lamb,  to  be  paid  on  5  Jpril  in  each  year,  S^^^to 
is  a  good  modus,  or  not  .  •*  *^dL 

Heath  for  the  plaintiff  argued  that  it  was  bad,  as  being  too  rahk,  court  of 
and  out  of  all  proportion  to  the  price  of  lambs  in  the  time  of  Richard  ^^f^^ 
the  Firsti  according  to  the  calculations  of  Bishop  IJeetwood  in  his  a  lamb  not 
Chromcon- prefiosum^  and  cited  Grascomb  and  JeffMeSy  A.D.  1687,  ^^ 
and  Lagfidi  and  Detap\    both  mentioned    in   Chapman  and.  Supra 's57. 
Smiih,  2  F«.506.  to  shew  the  antiquily  of  this  objection.     So,  ^vKf^ 
in   Lord  Raym*  116d.f    Pcfays  justice  said,   that  such  mo^es  of  Layfield 
were  always  over-ruled,  when  hie  sial  ih  the  exchequfef.     Accord-  p,^"^^" 
ingly  in  Benson  and  ffidtUnsj'  Bmtb.  10.%  a  very  rank  modus  was  •  Su|>ra 
over^ruled.  tSupm 

Grose  for  the  defendant  insisted,  that  though  a  court  of  equity  5S7. 
inight  determine  as  thqr  pleased,  yet  when  they  sent  a  question  (o  \iS^^ 
be  decided  by  the  courts  of  law,  it  must  be  taken  up  upon  legal 
grounds.    Rankness,  as  it  is  called,  is  only  evidence  against  the 

antiquity  of  a  modus;  but  the  question,  whether  the  modus  is  good, 

^ ,  — ^_^^^..^^^___^^___^__^ 

Co)  The  imiea  were  tried,  and  the  jury  did  not  Uw  and  equity,  and  tbat  so  much  of  the  bill  aa 

find  one  of  tiiem.    TOe  do«ffrcli»«X»Rr«deRd  pwyed  an  acconat  of  the  tithes  f(hidi  were  not 

«ii  atonmt  to  betaken  of  the.  tiOies  demanded  ^kdmitted  by  the  dcfepidant*i  answer  be  dismissed 

I9  the  bin,  and  tQ  tax  Hie  pUOntifr  hb  coeto  in  wHh  coats,    4  Wood*s  Deer.  81. 
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1779«:    must  mean  whedier  it  is  pnrsasonable  or  onjost,  and  .tbat  pre- 

jp^   ,   supposes  the  modus  to  have  existed,  in  point  of  fi^t,  from  tlie  time 

▼.     .    of  lq;al  memory ;  and  if  so,  what  objection  can  be  raised  to  this 
Dowlmg,'    p^^y^j^  Jq  point  of  la^  ? 

And  by  the  court  (in  the  absence  o{  Gould  justice) :  — Courts  of. 
equity,  which  are  judges  of  both  the  fact  and  the  justice  of  the  case, 
may  certainly  over*ruie  a  ntodus^  where  they  see  that  the  internal*, 
evidence  against  the  possibility  of  its  immemorial  existence  is  so 
strong,  that  it  would  be  nugatory  or  oppressive  to  send  it  to  be 
tried  by  a  jury.  And  (by  Blackstone  J.)  so  it  was  done  by  Lord 
Hardwicke  in  Moore  and  Beckfbrdj  H*.  1750,  24  Geo.  2.  who  said  he 
should  be  ashamed  to  send  a  modus  of  SO/.  Jper  annum^to  be  tried  by 
a  jury,  where  the  real  value  of  the  tithes  was  not  above  602.  and 
9Bpr»909.  decree^  for  the  plaintiff,  the  parson,  with  costs.  So  in  Torriano, 
and  Le^e  six  different  moduses  were  over-ruled  for  being  too  rank, 
without  directing  an  issue  to  try  any  of  them.  But  when  its  good-, 
ness  is  referred  to  a  court  of  law,  we  must  take  it  for  granted,  that 
the  fact  of  its  having  immemorially  existed  is  admitted,  and  only 
consider  what  objections  may  be  made  to  it  in  point  of  law^  as  for 
uncertainty,  inequality,  &c.  We  shall  certify  our  opinion  to  the 
chancery,  {a) 

C  126d  ]   '  ,       TTte  certificate  was  as Jbllonvsf 

^'  We  have  heard  counsel  on  both  sides,  and  have  considered  this 
case;  and  as  the  case  supposes  the  existence  of  the  modus  in 
question  from  time  immemorial,  which  we  conceive  to  be  a 
question  of  fact,  we  are  of  opinion,  that  there  does  not  appear 
any  reason  why  this  should  be  considered  as  a  void  modus  in 
point  of  law." 

fV.  De  Grey. 
9th  Febfuary  1779.  W.  Blackstone. 

G.  Nares. 


H.   19  Geo.  III.    A.D,  1779-    Scac. 

F^s  V.  Ordpyno.    [MS.] 

s.  c.    ^  Lord  C.  B.  —  This  is  a  bill  by  the  vicar  of  Newark  for  certain 

•  Deer.  84!  species  of  small  tithes  which  he  claims  by  endowment     The  de- 

A  Wear  en-  fendants,  who  are  the  occupiers,  and  impropriator,  insist  that  the 

aU^theT  ^'^^^  ^  °^^  entitled,  because  a  pension  of  10/.  is  paid  by  the  impro- 

•od  aU  pro-  priator  to  the  vicar  in  lieu  of  all  tithes,  and  he,  the  impropriator, 

nto,  except.  .         ^.^,  j  ^     ^i_    ^-^i  fry 

&c.  held      IS  entitled  to  the  tithes. 

endtied  to        The  vicar  founds  his  title  upon  an  endowment  in  1428,  giving  all 


•^•—mt 


(a)  Sec  also  Bertie  ▼.  Beaumoni,  2  Pri.  SOS.  infra,     Layng  w.  Tarb^rw^k,  4  Pri. 
ySSr  m/ra.    Droke  ▼*  Smithy  S  Pri.  3^9.  itffra. 


4f 


CASES.  1168 

titbies  and  all  profits  of  the  churcliy  except  the  lands  belonging  to  the      1 779. 
diuidi  and  the  tithes  thereof,  and  except  the  tithe  of  corn,  hay,    ~~]I      * 
wool,  and  lamb,  which  are  decreed  to  belong  to  the  prior  and  con-         v. 
▼ent  of  St-  Catherine  at  Lina^n  and  the  order  of  St  Gilbert^  and    ^^f^ 
subjecting  the  vicar  to  the  payment  of  twenty  marks  yearly  to  the  them,  sub. 
prior  and  convent     This  endowment  is  a  tide,  unless  it  has  been  i*^cc|rti!^s 
since  legally  varied.    The  defendants  insist  that  it  has,  and  that  where « 
-10/.  pension  has  been  given  in  lieu  of  the  tithes.     If  it  stands  .with-  ^"^p  u^" 
out  evidence  one  way  or  the  other,  though  the  vicar  has  not  received  i»y«bje  >» 
the  titbes,  the  endowment  is  still  to  prevail.  them,  which 

The  defendants  have  given  parole  and  written  evidence  to  prove  fPP*^  ^^ 
a  time  when  the  vicar  was  not  entitled  to  the  tithes.    The  parol  ed  during 
respects  agistment-dthe^  but  no  particular  instances  are  specified  jj,^"^^^^ 
except  for  a  short  time,  and  afterwards  refiised.     Tithe  of  onions  try  lands.. 
has  been  shewn  to  be  paid  to  the  impropriator  in  kind.     Besides  , 
this,  there  has  been  much  written  evidence.     1.  The  LUkt  Regis  in 
26  H.  8.  where  it  appears  that  the  vicar  is  entitled  to  several  species 
of  small  tithes,  value  405.  &c.  and  liable  to  the  payment  of  10/. 
to  one  of  the  parish  priests.     Therefore  all  was  not  taken  from  him 
at  that  time. 

2.  The  minister's  accounts  in  SO  H.  8.  The  bailifiPthen  accounted  [  1 169  } 
for  14/.  85.  for  the  farm  of  the  rectory  and  tithe  of  grain,  hay,  wool, 
and  Iamb,  and  for  some  particular  small  tithes,  at  8^.,  and  of  small 
tithes  in  general  of  two  persons,  at  40^.  A  pension  at  this  time 
was  payable  by  the  vicar.  Here  appear  then  to  be  other  tithes 
besides  corn,  wool,  and  lamb  belonging  to  the  rector.  But  it  is 
observable,  that  the  small  tithes  over  all  the  glebe  were  likewise 
reserved  to  the  monastery.  It  is  observable,  too,  that  the  pension 
to  the  rector  was  at  that  time  payable. 

8.  Minister's  accounts  of  37 /f.  8.  Ofthe  same  amount;  stating 
likewise  the  pension. 

4.  Minister's  accounts  of  1 J5. 6.  This  states  the  pension  of 
IS/.  6s.  Sd.  not  answered  for  20  years  last  past,  because  the  profits 
of  the  vicarage  were  so  inconsiderable  as  not  to  be  equal  to  the 
discharge  of  it.     From  this  time  therefore  there  is  no  evidence 

*  respecting  the  pension. 

5.  2  £.  6.  A  return  of  commissioners  under  1  E,  6.  for  sup- 
pressing chantries,  that  an  assistant  was  necessary  to  serve  the  cure 
in  Newark. 

6.  In  the^oeiver  General's  account  SJ5.6.  an  article  of  10/. 
payaUe  to  an  assistant  in  the  cure  of  Newark  out  of  the  chantry 
lands,  during  pleasure  ofthe  Court  of  Augmentations. 

'     7.  Particulars  of  a  lease,  shewing  that  the  rectory  had  been 
^  demised  for  7/.  rent,  and  10/.  to  the  vicar. 

8.  Demise  by  the  crown  to  the  couptess  of  Bulland  of  the  rec- 

U  8 


U09  CASES, 

1779.     tory,  with  a  ooveoant  to  iodomify  tliexiovn  from  payient 

'']^ M.    Vow  ]|  q)peuB  4iat  the  IQI.  had  been  appoinled 

▼.        pleasure  out  of  the  cbantiy  laiid&    After  that  time  it  hi 
^^'^vi^    chained  oa  the  lectoiy,  whidi  aooouti  fi»r  the  oofcnaat  of 

nificatioii*    Henee  it  appeus  hoirthe  penskmof  ISiL  6s.  8dLhad 
been  ifischaiged^  and  how  that  of  IQL  became  pafable  to  tl 
%n,rerj  gatjafcctory  accoont  of  the  condnqance  of  th 

Ife  is  therefore  entitled  to  an  aooouit  of  die  aeveaal  titfttUc 
matters* 

■■ 

P.  19  Geo.  III.    A.  D.  1779.    Scac. 

Broadlejf  w.  BrocVdMtnk.    [MS.] 

&C.  The  plaintiff  stated  that  he  had,  for  M  years  past,  been  entided 

^^^!^^     to  all  die  tithes  of  com,  grain,  hay,  and  potatoes,  in  kind,  arising 

[  1 170  ]  in  Tranhfj  JbdaJhfj  and  Wa^etOHj  in  the  parish  iXEtodof  or  Kirt 

Elfyf  in  die  oocm^  of  Yori^  and  the  dthabfe  pboes  diereo^  formeriy 

part  of  die  possesrions  of  the  Priory  of  HaUonpriceg   that  the 

defendants  Broekkbank  and  BiUonf  iidiabitants  and  oocopiers  of 

several  lands  in  Tranbyf  had,  in  1776,  planted  large  qoantides  of 

potatoes  in  the  open  fields,  and  dug  them  up  and  carried  them  away, 

without  setting  oat  the  tithe  thereof.      He  therefore  prayed  an 

account  and  payment  of  the  same. 

A  ticar  The  defendant,  the  vicar,  denied  that  the  plaintiff  was  rigfatfid 

4^^!!^^    impropriator  or  rector  of  the  parish,  or  that  he  was  entitled  to  the 

coupkd       tithes  demanded  by  the  lull.     He  said,  that  be  believed  he  had 

prored'faM^  purchased  some  portion  of  the  great  tithes  of  the  parish,  bat  oould 

T\^  to  dl   not  tell  what  right  he  had  so  purchased ;  that  much  the  laiger  part 

held  cnT^  belonged  to  the  heiresses  of  R.  EUerker  deceased;  that  the  said 

^th!i  ^      coheiresses  were  rectors  and  patrons  of  die  vicarage ;  that  the  plain- 

potaton  at    tiff  WQS  uot  entitied  to  the  tithe  of  potatoes,  or  any  other  saMdi 

^^      tithes  arising  in  that  parish ;  but  that  he,  as  vicar  thereof  was  ^n- 

claiming      tided  thereto ;  that  he  had  been  vicar  of  the  parish  4^  years,  and 

tidfon!^.  ^^  presented  thereto  by  R  BraMum  deceased ;  that  he  and  hb 

propriator.    predecessors  had  always  received  the  small  tithes  within  the  rectory, 

or  a  sa.tisfaction  for  the  same,  and  in  particular  the  djdies  qf  potatoes; 

but  that  he  had  never  seen  the  original  endowment  of  the  vicarage, 

nor  did  he  know  where  to  find  the  same. 

The  defendants  BrockUbank  and  Bilton  also  denied  that  the 
plaintiff  was  impropriator  or  rector  of  the  parish,  or  that  he  was 
entitled  to  the  tithes  of  potatoes ;  and  said  diat  they  had  heard  that 
he  bad  purchased  some  portion  of  tithes,  but  whAt  portion  they 
could  not  say;  diey  admitted  that  they  were  occupiers  of  kuids  in 
Tratibij^  and  that  they  had  planted  potatoes  in  the  open  fields, 
and  had  dug  them  up  and  carried  them  away»  after  setting  out  the 
tithes  to  the  vicar. 
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On  the  hearing  the  plaintiff  proved  his  title  to  all  the  right  of     1779« 
the  impropriator  within  the  three  hamlets,  and  in  order  to  disprove    nnadUv 
the  vicar's  prescrqitive  right  to  small  tithes,  produced  an  endow-        ▼. 
ment  of  the  vicarage^  which,  as  he  said^  proved  that  the  vicarage    J^^^ 
bad  its  creation  within  time  of  memory.     This  endowment  was 
dated  1344^  but  reciting  that  the  Archbishop  (who  makes  it)  had 
by  a  former  instrument  appropriated  the  rectory  to  the  priory  of 
HaUonprice^  reserving  to  himself  the  ordination  of  a  perpetual 
vicar»  the  court  thought  that  this  was  not  certain  proof  of  the 
vicarage  having  had  its  first  commencement  at  this  time.   Added  to 
which,  the  remaining  part  of  this  endowment  enumerated  many, 
viz.  tsa  species  of  small  tithes,  and  one  of  great,  for  the  support  of 
the  vicar.    Among  these  were  dectma  quadragesimalesj  which  might  [1171] 
comprehend  any  species  of  tithes  parable  at  Lent^  and  then  followed 
a  reservation  to  the  monastery  of  the  tithe  of  agistment  of  their 
own  cattle,  and  of  the  tithe  of  their  own  garden,  two  species  of 
tithes  which  were  not  enumerated  by  name^  and  which  therefore 
need  not  to  have  been  reserved,  unless  they  would  have  passed  to  the 
vicar  under  the  words  decinue  guadragesimales.    The  parol  evidence 
in  l^e  cause  proved  generally  the  enjoyment  of  all  small  tithes  by 
the  vicar,  except  in  one  instance,  where  the  rector  had  about  thirty 
years  ago  received  tlie  tithe  of  potatoes  the  first  time  of  their  culti- 
vation in  the  parish.     The  court  therefore  clearly  thought,  that 
the  endowment,  coupled  with  the  usages  proved  the  right  to  all  small 
tithes  to  belong  to  the  vicar ;  consequently,  that  the  plaintiff's  bill 
must  be  dismissed,  because,  thoii^  the  court  might  have  required 
more  proof  if  the  vicar  had  desired  to  have  his  right  established, 
yet  this  was  sufficient  to  prove  that  the  plaintiff  could  not  make  out 
his  right  to  that  which  he  demanded.    There  was  also  given  in 
evidence  a  naoa  ordinatio^  9a  it  was  entitled,  made  about  a  century 
afterwards,  whereby  the  then  archbishop,  upon  a  suggestion  that 
the  monastery  was  so  far  impoverished  as  to  be  unable  to  maintun 
its  due  hospitality,  did,  with  the  consent  of  the  then  vicar,  ordain 
that  tbe  monastery  should  for  the  future  pay  to  the  vicar  only  20 
marks  apyear  in  lieuof  the  portions  of  tithes  which  had  been  allotted 
to  hinw    But  there  being  no  evidence  whatever  that  this  payment 
of  20  marks  had  ever  been  made,  but,  on  the  contrary,  there  being 
evidence  that  the  small  tithes  had  been  enjoyed  by  the  vicar  as  &r 
hack  as  the  witnesses  remembered,  it  was  presiuned  by  the  court 
that  this  instrument  had  never  been  carried  into  ex^ution.     The 

bill  therefore  was  ordered  to  be  dismissed,  but  without  costs,  [a) 

--  -  -  ■   ■ 

(a)  JDorman    w,    Curty,    4   Pri.   109.    infra.     2  Pri.  329.  infra.     friUiams  ▼.  Price,  4  Pril" 
Xenmcot  v.  Watson,  2  M.  25a   i)^     Byam    156.  injra.     Scott  r.  Law$on,  7  Pri.  267.  infra^ 
V.  Maotk^  2  Fki.  260.  k^.    emnHiffe  v.  2)^r, 
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./^"^^V  Tr.  19  Geo.  III.    A.  D.  1779.    Scac* 


CalmeU 
▼. 

ontVTOtt» 


Calmell  v.  SherraU  and  others  occapiers^    and  Mitchell  vicaTr 

[M&3 

fi.C.  This  was  a  bill  to  establish  the  plaintiiF's. right  as  lessee  of  the 

Deer.  94!  clean  of  Ldtchfield  against  the  vicar,  and  for  an  account  of  all 
^y  ^^  small  tithes,  and  some  others  agunst  the  occupiers.  The  patron 
Caindi  ▼.  of  the  vicatage  not  being  made  a  parQr,  the  plaintiff  could  not  pro- 
^>^^^-  ceed  upon  the  prayer  to  establish ;  he  therefore  (rather  than  let  die 
cause  stand  over  to  amend)  waived  that  part  of  his  prayer.  To  prove 
hb  case  he  merely  produced  a  lease  of  all  tithes  belonging  to  the 
t  1172  3  rectory,  excepting  the  vicarage  and  its  tithes.  The  vicar  gave  in 
'^Jl^.  evidence  an  ancient  copy  of  an  endowment  in  Mo  aUerapo^  ognis^ 
csdowmeiit  et  lanS^  etprincipali  l^ato^  with  marginal  notes  accounting  for  non- 
*?2^P^  payment  of  lamb  and  wool,  and  the  strongest  proof,  both  from  the 
nmge,  htid  plaintiflfs  witnesses  and  his  own,  tliat  he  and  his  predecessors  had 
lollmaii^  received  constantly  money  payments  from  the  different  inhabitants 
tithes,  ex-  at  Eostcr  annually,  under  the  name  of  Easter  dues^  difibrent  in 
And\i^  as  quantity,  m.  many  of  1^.,  2s.  6£,  35.,  and  some  of  12s.  and  155. 
•gunst  the  which  from  their  magnitude  could  not  be  mere  Easier  ofierings, 
dean  of  <^^  which  Were  constantly  in  the  parish  understood  and  reputed 
Litchfield  to  be  A  composition  Jbr  all  small  tithes  except  wool  and  lamb,  and 
priator!'^'  except  hemp  and  flax ;  that  the  vicar  had  received  distinct  pay- 
^Si^  ments  for  hemp  and  flax,  usually  at  the  rate  of  4^.  and  6s.  an  acre, 
coats.  and  had  likewise  received  fit>m  foreigners  having  land  within  the 

^leJenae   parish,  sums  Under  the  name  of  herbage  money.   Some  of  the  Easter 
propriator    dues  were  likewise  paid  for  lands  on  which  no  horses  had  for  some 
^^^^s    time  existed.    Besides  this,  he  produced  a  survey  out  of  the  dean 
patron  of     and  chapter's  r^btry,  supposed  to  be  the  parliamentary  surveyf  m 
ll*^^^^^^  which  the  small  tithes,  except  lamb  and  wool,  were  said  to  bdong 
allowed  to    to  the  vicar.    Against  this  there  was  no  evidence  except  one  wit- 
SieprayeT   ^^^  ^  ^  herbage  of  sheep,  which  proved  no  more  than  that  the 
to  estabiiih   rector  was  entitled  to  tithe  of  wooL    As  to  the  occupiers,  they 
the^u!^     proved  payment  to  the  plaintifF  of  all  but  small  tithes,  except  in  one 
instance  of  half  a  year's  hay,  which  being  doubtftd,  an  account  was 
directed  as  to  that  at  the  peril  of  the  plaintifil     As  to  all  the  rest 
the  bill  was  dismissed,  and  the  only  question  was  respecting  the 
costs.     The  plidntifi^  urged  his  right  at  common  law,  and  the  usage 
to  let  him  try  it  without  costs.     But  the  court  thought  this  so  very 
plain  a  case,  all  the  evidence  of  ^idowment  being  within  the  plain- 
tiff's own  reach,  as  well  as  of  usage  and  reputation,  (either  endow- 
ment explained  by  usage,  or  usage  alone  being  sufficient  for  the 
vicar,)   that  there  wanted  prdbabilis  causa  litigandi ;   and  as  his 
demand  was  without  a   shadow  of  foundation,   and  that  to  bis 


CASES.  1172 

own  knowledge,  he  ought  to  pay  the  costs;  and  so  it  was  di-  1779. 

reeled,  (a)  

Tr.  19  Geo.  III.    A.  D.  1779-    Scac.  [11733 

Robinson  v.  Barroby.    [MS.] 

This  was  a  bill  to  establish  customs  of  tithing.    The  defendants  S.a 

denied  the  customs,  but  acknowledged  that  they  had  tithable  mat-  i)^^^ 

ters  which  were  unpaid  if  due  in  kind.     The  counsel  for  the  plain-  Customs 

tiff  stated,  that  the  evidence  was  so  strong  as  not  to  bear  controversy,  biisbed ' 

But  the  court  said,  that  customs  never  were  established  without  trial  without  a 

at  law,  where  the  defendant  denied  the  custom,  unless  the  defendant  unless  the  ' 
diould  waive  an  issue  tendered.    And  this  was  admitted  to  be  the  ^f^^^^ 
practice  on  all  hands. 


Tr.  19  Geo.  IIL  A.  D.  1779.  Scac. 

Jerefm/  v.  Strangemmfs.    [M&] 
This  was  a  bill  by  the  vicar  of  Murlinch  in  Somersetshire  axninst  8.C. 
the  impropriator  and  occupiers,  for  an  account  of  tithe  of  seed-  1)00^97^ 


cbver,  and  to  establish  his  right.    On  evidence  of  a  general  imme-  A  vkar  in 
morial  receipt  of  all  small  tithes  arising  within  the  parish,  except  tioadt^ 
diQ  tithe  of  dover-seed,  which  alone  apj^eared  to  have  been  paid  to  naUttdiesy 
the  impropriator,  {he  court  decreed  an  account  from  the  time  of  ^Ae*^ 
filing  the  bill,  it  not  having  been  demanded  before  and  to  establish  cioTer.«eed, 
the  vicar's  right.    And  as  one  c^  the  witnesses  stated  that  the  pay-  been  peid 
ments  t)f  dover-seed  tithe  had  been  made  to  the  impropriator  under  «>  the  fan* 
a  mistaken  notion  (which  long  prevailed  even  in  courts  of  law)  that  under  a 
the  seed  followed  the  nature  of  the  grass,  and  bddnged  as  such  to  ^^^ralLi 
the  in^ropriator,  to  whom  thetithe  of  hay  bdonged;  the  coqrt  de-  theaeedfoU 
creed  it  witiiout  granting  an  issue,  though  that-was  asked  by  the  ^|^^ 
impropriator ;  but  witiiout  costs  (notwithstanding  it  was  alleged  that  the  1 


in  all  the  former  cases  costs  had  been  given)^  because  the  vicar  ap-  ^^^ 


peared  for  so  long  a  time  (seven  or  eight  years  after  becoming  so)  oftitfae. 
to  have  aoqoiesoed  in  the  payments  to  the  impropriator,  and  not  to 
have  claimed  it  but  by  his  bilL 


Tr.  19  Geo*  III.    A.D.  1779-    Scac.  [  1I74  ] 

Scoit  V.  Jirejf  and  others.   [Sir  J.  Mitford's  MSS.] 
The  bill  was  filed  by  Dr.  Scott^  as  rector  otSitnonbume  in  Nor-  8.  C. 
thumberlandf  for  the  tithes  of  com  and  grain  of  a  farm  called  EaTs  ^'^ 


(o)  In  Mr.  Baron  Eyn*9  notes  of  this  case,  h  stated  in  his  answer  to  lie;  which  makes  an  equit- 

is  stated  that  the  bill  was  dismissed  against  the  ble  nonsuit;  that  it  turned  out  too^  that  the  tithes 

defendant  Aermf I,  because  lit  turned  out  in  evi.  denandsd  as  against  J9oedfe  had  been  paid.   Vide 

dence  that  the  plaintiflT  had  made  a  lease  of  his  4  Wood's  Deer.  94. 
iilhes  in  (hat  district  in  which  Sherraii*s  lands  are 
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1779.  Farm:  for  die  tithes  of  corn  fixmi  Park  Efid  Harm^  JUnkmrst  Parm^ 
g^^T'  Loiterfbrd Door  Farmj  and  HiUhouse  Farms  for  agistmeiit«tiftlics  ^f 
▼.  Hai^kton  Strothif's  Farm^  and  Kno^s  Farms  and  for  the  tithes  of 
milk  6com  Lee  HoBFifrm  fleveral  of  the  defendants  were  occupiers 
vul.  ixi,  of  some  of  those  &nns ;.  and  the  defendants,  the  Amt^s^  were  owners 
appareBtly  ^^  P^^  ^f  ^^  lands,  and  claimed  the  tithes  of  Eal's  Farm* 
copied  from  The  principal  qo^tion  was,  whether  the  plaintiff  was  entitled  (o 
not^with    ^^  tithes  of  com  and  hay  of  die  lands  of  which  the  Aireys  claimed 

***  Wc^'      those  tithes  ? 

Deer.  105.  In  delivering  the  opinion  of  the  court,  the  Chief  Baron^  bR&c 
d^^^i^t  ^^^S  ^^  case^  observed,  that  the  present  case  was  not  a  demand 
claims  a  of  tithe  for  land  which  bad  hitherto  paid  no  tithe,  and  that  the  de- 
S^^lind  f^°^®  ^^  °^^  ^  prescription  in  non  decimando*  In  all  such  cases 
supporte  (he  said)  the  rule  has  been,  that  a  person  setting  up  an  exemption 
^e^dence  ^^^  ^^  payment  of  tithe  must  shew  the  particular  ground  of 
of  long  exemption.  If  diat  b  not  shewn,  the  defence  amounts  to  no  more 
|J*2J^^*  than  a  mere  non^peyment  of  tithe,  wbich,  however  Imi^  is  no  de- 
equity  wOi  fence*  But,  in  the  present  case,  the  pbbitiff  ckims  the  tithe  of 
poa^  iMii  land  of  wUdi  tithe  has  been  oonataady  taken*  f  er»  although  a 
'^^  part  of  the  land  has  not  aotuaUy  pud  tithe^  ithasbeeanootberwiae 
iM  iwai  exempt,  iKaitbeeause  the  tenant  of  that  part  has  been  tenant  of  the 
■^^^       tithe  of  alL 

The  tithes  having  been  actually  paid,  the  n&t  qoeation  b,  how 
thqr  have  been  paid.  TYiey  have  been  paid  from  particular  lands 
in  the  nature  of  a  portion  of  titbes«  It  appears  that  in  £  Jo.  1608, 
these  tithes  were  in  the  poaession  of  the  Ridley*  A  fine  was  then 
levied  of  them  by  AVfigr  and  his  wife.  They  were  afterwards  de- 
vised by  his  son  in  1678.  His  grandson  in  1674  devised  them  to 
trustees  m  trust  to  selL  They  were  actually  sold  to  WldtfiM  in 
1689.  Hi^  were  afterwards  the  subject  of  a  femily  settiement  on 
the  marriage  of  a  daughter  of  WU^li  in  17<M.  In  1708  they 
were  eonv^ed  in  fee  to  Qreen.  They  were  afterwuds  mortgaged, 
and  diftreatasBignmeBts  wore  made  of  the  mortgi^e*  They  were 
C  1175  ]  then  agun  devised  by  the  mortgagee,  and  the  ^eviaee  purchased 
the  equity  of  redemption,  and  devised  to  persons  under  whom  the 
.  defendants,  the  Jireys^  daim.  For  170  years  they  have  been  the 
subject  of  sales,  mortgages,  «id  devises,  as  other  property,  and 
have  been  always  considered  in  the  same  light  as  tiie  other  real 
property  of  the  persons  who  from  time  to  time  have  claimed  them. 
,  They  were  capable  of  being  enjoyed  by  the  persons  who  have  en- 
joyed them ;  and  the  question  ncyw  is,  whether  a  court  of  equity 
ought  to  interfere  to  take  the  possession  firom  persons  who  have  been 
in  possession  for  so  many  years  with  knowledge  of  the  rector.  It 
does  not  appear  how  the  Ridl^s  became  entitled ;  but  it  appears, 
that  being  in  possession,  they  settled,  mortgaged,  iind  devised  the 
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tithes  as  their  ovrn  absolute  property.   If,  notwithstanding  thb  long      1779* 
possessicHiy  the  plaintiff  is  l^aliy  entitled,  he  is  not  without  remedy. 


But  it  is  too  mueh  in  a  case  of  diis  Und  for  a  court  of  equity  to  v. 
interpose,  and  after  so  Icmc^  a  possesion,  to  take  the  property  from  ^^* 
die  posse8s<Mrs,  and  decree  the  rector  enlMed  to  it.  The  court  has 
been  pressed  to  dir^  an  issue;  but  there  seems  no  reason  for  the 
oourt  to  interpose  thus  for.  Whedier  the  court  directs  an  issue, 
which  adopts  10  some  degree  the  plaintiff's  demand,  or  leaves  the 
plaintiff  to  pursue  his  legal  remedy,  he  may  make  good  his  demand, 
if  it  is  wdl  founded.  It  is  therefore  not  absolutely  necessary  for 
the  court  to  interpose. 

Etfre  B. — The^rmdpal  question  in  this  case  is  the  defence  set 
up  by  the  Ahreys  against  the  primA  facie  title  of  the  rector,  founded 
on  a  title  set  forth  in  their  answer,  land  the  indisputable  fiict  of 
actual  possession,  occupation  and  pernancy  of  the  tidies.  The  dis- 
tincdon  between  a  prescription  in  non  deeimanAs  &nd  a  claim  of  a 
porton  of  tithes,  is  an  essential  distinction.  A  prescription  m  non 
decrmando  is  simply  unlawfid.  No  such  prescription  can  be  auiin- 
tmned.*  if  no  tithes  have  been  paid,  a  tide  founded  upon  mere 
non-payment  is  simply  a  prescription  in  nan  dectmando.  Evidence 
of  length  of  possession  the  court  can  pay  no  regard  to;  for  the  pos- 
session must  have  been  unlawful,  and  the  court  is  therefore  bound 
to  decree  in  favour  of  the  commoA  right  No  presumption  can  be 
admitted  to  support  a  mel%  simple  prescription  in  non  decimando» 
If  we  depart  from  this  rule,  we  overturn  the  whole  law  upon  the 
subject.  But  there  is  a  great  difference  between  a  elaim  founded  on 
mere  non-payment  of  tithes,  and  a  daim  supported  by  evidence  of 
actual  enjoyment  of  the  pernancy  of  tithes.  The  tide  is  not  unlaw- 
fiil.  A  good  title  may  have  been  derived  to  the  party  in  possession  [  1176  3 
The  tide  therefore  not  being  simply  unlawful,  long  possession  is 
evidence  of  the  tide.  The.case  of  Fansiam  and  Bothemmj  stated  In^  1^77. 
at  the  bar,  appears  to  me^  from  a  note  |  bavf  seen,  to  have  been 
mistaken.  The  ground  of  that  determixiation  seeoEis  to  have  b^en, 
that  however  doubtful  the  case  stood  as  ^  ttde^  diere  had  been 
Jong  possession :  the  daim  was  of  a  portion  of  tithes  the  piirties 
might  have  a  good  tide^  and  it  was  not  right  for  a  court  of  equity 
to  dbturb  the  possesstoii*  The  doctrine  was  good  applied  to  that 
or  to  this  case.  There  is  no  difference  between  a  lay  impropriator 
aad  a  rector.  The  lay  impropriator  becomes  as  it  were  a  ^iritual 
person :  he  holds  in  the  same  right.  If  it  is  not  proper  to  disturb  a 
possession  in  &vour  of  a  lay  impropriator,  it  is  not  proper  to  disturb 
it  in  bvouT  rf  a  rector.  The  arguments  at  the  bar  have  run  wil4 
on  die  head  of  presumption.  We  are  to  presiune  so  much  as  to 
U^troy  the  whole  law.  For  if  upon  mere  possession  every  thing  is 
to  be  presumed  to  maintain  diat  possession,  there  was  no  necessity 
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1779.     for  the  statutes  of  limitation.     It  will  be  better  for  every  person  in 

-  possession  to  burn  his  title  deeds,  and  rest  wholly  on  presumptioii. 

V.         In  the  case  of  the  crown  and  of  the  church,  there  is  a  maxim 

''^*^'      standing  in  the  way,  Nullum  tempus  oceurrit  regi  (a),  out  eodesuB.  It 

is  difficult  to  settle  the  bounds  of  this  maxim.    It  is  dear  that  the 

crown  and  the  church  shall  in  no  case  be  barred  by  such  imputed 

laches,  as  would  bar  private  persons  :  that  the  statutes  of  limitatioa 

shall  not  extend  to  them.     Whether  the  maxim  should  go  fartho*, 

I  much  doubt.    With  respect  to  presumption  arising  from  the  acts 

of  other  persons,  I  think  it  ought  to  have  the  same  force  against  the 

crown  and  the  church*  as  against  private  persons.    In  the  case  of 

Alderman  and  ChUtj/s  will  {b)  it  was  presumed,  that  the  first  sheet 

of  the  will  was  in  the  room  at  the  time  of  the  execution  of  the 

second  sheet  which  was  attested  by  the  witnesses.    Suppose  the 

crown  had  been  interested  to  contest  that  will ;  I  think  the  same 

presumption  ought  to  have  prevailed  against  the  crown,  as  did 

prevail  against  the  heir  at  law.    In  old  recoveries  a  good  tenant  to 

.  the  precipe  is  presumed.    If  the  crown  is  a  party,  there  ought  to 

.  be  the  same  presumption  against  the  crown,  as  against  the  heir. 

Presumption  upon  the  acts  of  parties  ought  to  be  made  with  as 

C  1 177  ]  much  force  against  the  crown  and  church,  as  against  other  persons. 

But  nothing  is  to  be  presumed  against  laches  of  the  churdb,  their 

not  claiming.   The  maxim  has  there  its  full  force.   I  have  said  thus 

much,  that  it  may  not  be  imagined  we  have  gone  too  fitr  on  the 

doctrine  of  presumption.     I  agree  with  the  Lord  Chief  Baron  upon 

the  ground  of  great  length  of  possession,  and  the  claim  being  of 

a  portion  of  tithes,  which  might  be  lawful,  that  the  bill  ought  to 

to  be  dismissed. 

The  other  barons  concurred  in  opinion  with  the  Lord  C.  B.  and 
B.  Eyre*  (c) 

The  case  ^Fanshaw  v.  Rotheram,  cited  in  the  preceding  case^  and 
determined  March  14M  1759  at  LincoMs  Inn  HaUj  appears  by 
the  note  vMch  was  produced  in  the  argument  to  have  been  asfal' 
lows  [Reg.  Lib.  A.  1758.  fo.  264.]: 

^K^en  "^^  plaintiff  birought  his  bill  for  an  account  of  tithes.     The  de- 

^6.  fendant  insisted  by  his  answer  that  he^  and  they  whose  estate  he  had 


(a)  See  Bt  9  Geo.  3.  c.l6.       (b)  S  Burr.lTTS.  aiimias  the  present  biU,  as  they  did  that  of  ScoU 

(c)  Edwards  y.  Ld.  Vemont  i>^  the  Ezche-  ▼.  Atr^^  with  costs,  and  they  gave  judgement 

quer  33d  Fdrmary  1781,  on  a  biU  brought  by  accordingly.    After  171  years  die  court  presumed 

a  spiritual  rector  for  tithes,  the  defendant  set  up  the  appointment  of  a  yicar  and  consolidation  with 

a  title  to  the  tithes  under  fkmily  settlements  and  a  curacy.    (See  also  SlmM  ▼.  Bakert  S  Ves.  juD. 

possession  for  171  years,  as  a  lay  fee.     Barons  €25.  infra  1430.) 
Eyre^  Hoiham,  andPftryn,  thought  the  case  of        Vide   Rot.    Pari.'  8  &  9  K.  2.   A.  D.  2315. 
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in  the  lands  whereof  ihe  tithes  were  demanded,  had  a  title  to  the .    1779. 

tithes.    It  was  in  proof  in  the  cause,  that  the  defendant  and  those  "^^jjlj^^jj  ' 

under  whom  he  claimed  had  been  in  possession  above  100  years;  v. 

and  several  conveyances  intervening  without  any  claim  from  the  * 

plaintiff  or  his  ancestors,  it  was  insisted,  that  there  had  been  a  sever-  Tery  fully 

ance  of  the  tithes  from  the  rectory;  or,  that  there  had  been  some  X^^^'s 

grant  or  deed,  whereby  the  plaintiff's  ancestors,  o^  those  who  had  MSS. 

the  right  to  the  rectory,  had  ^Lempted  the  defendant's  estate  from  not  be?^ 

the  payment  of  tithes.  prescripdon 

*    "  in  non  deci- 

mando  against  a  lay  impropriator.  The  deed  of  aevennoe  must  be  produoed,  or  eridence  ifmt  it  has 
eiiBted.  Bfll  by  impropriator  diamiawfd  when  the  ddendant,  and  tboae  under  whom  he  dahnedy  luul 
been  in  pernancy  of  the  tithea  more  than  130  years. 

The  Solicitor  General,  Wilbraham  and  Sir  Anthony  Abc^  for  the  i  £dcn 

defendant.  Chiifly 

The  defence  in  the  present  case  is  upon  a  titie^  and  not  a  nan  t^en  tnm 
decimando.    The  question  is  not  upon  a  subtraction  of  the  tithes,  Mi°Wfl. 
bat  who  has  a  right  to  them ;  and  we  submit  that  this  case  shews  a  i"«>>>m's 
right  in  the  defendant  to  the  tithes  in  question.  But  abstracted  from  ^^^ 
the  tide  it  may  be  material  to  consider  the  general  point,  whether, 
in  the  case  of  a  lay  impropriator,  a  defendant  can  say  in  bar  of  a 
demand  of  tithes,  that  no  tithes  have  ever  been  paid  or  demanded 
for  his  lands. 

It  Is  quite  dear  that  it  would  not  be  good  against  a  spiritual 
person ;  but  the  maxims  and  principles  of  the  common  law  with 
regard  to  spiritual  persons  cannot  apply  to  lay  impropriators.  Very 
great  privileges  were  extended  to  the  former  in  fevour  of  religion ; 
**  and  the  law,"  says  Lord  Coke^  ^^  had  great  policy  therein ;  for 
the  decay  of  revenue  of  men  of  holy  church,  in  the  end,  will  be  the 
overthrow  of  the  service  of  God  and  religion."  Bishop  of  Win-  Supra  isr. 
chesUf's  ease.  For  this  reason  extraordinary  strictness  was  attached 
to  tiiese  alienations;  bishops  could  not  alienate  without  consent. of 
their  chapters,  or  rectors  without  the  consent  of  their  patron  and 
ordinary.  Bishc^  were  considered  as  sebed  solely  ad  meliora" 
Uonem  ecdesue  j  it  was  not  till  26  Hen.  8.  that  tiiey  were  liable  to 
forfeiture^  and  that  was  afterwards  restrained  by  2  Ed.  6.  to  their 
own  estates.  The  statute  of  limitations,  and  the  rules  of  the  com- 
mon law  with  respect  to  bar,  did  npt  operate  against  them.  In 
matters. of  evidence  enb'ies  by  a  deceased  rector  were  admitted  as 
evidence  in  fiivour  of  his  successor.  The  reason  given  by  Lord 
Coke  in  the  above  cited  case^  why  a  layman  could  not  prescribe 
against  a  spiritual  person,  fails  in  the  case  of  a  lay  impropriator ;  viz. 
that  if  such  a  prescription  should  hold  in  the  case  of  a  spiritual  per- 
son, a  jury  of  laymen  would  not  be  equal  to  the  trial  of  it. 

It  is  true  that  it  has  been  determined  in  several  cases,  that  a  lay-    . 
man  caimot  prescribe  in  nan  decimando  against  a  lay  impropnator 
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1 7Yd.     Bkhop  of  Winthestei^H  ease.*  Blade  v.  Drake,  t  Corporation  oSBmy 
V*  Ei6an».  X   Shdfy  ▼•  Pmnffard^  Feb.  21.  17CX7.    Fansham  t.  Mart, 


y.  2Vtii*  1 749.  $  But  several  of  these  were  determined  with  very  great 

•'wT**  dc^n^^    1°  BwyyiEvans^  Mr.  Baron  Parker  appeared  at  first  to 

167.  have  been  against  the  resoladbn.     In  Fambaw  v.  Morey  Mr.  Baron 

^^^  Clarke  says,  <*  I  know  no  case  that  deserves  more 


t  Supra  than  this  kind  of  question ;  because,  though  there  are  great  anthort* 
§  Supra  ^^  ^^  A  laymwi  cannot  fMreiscribe  in  non  decimandoy  yet  the  leason 
"^^^  of  the  thing  grows  weaker  every  day.''    In  ||  Betaon  v.-  Olive  the 

oourt  was  diyided  in  opinion:  and  from  the  late  determination  in 
90eptm935U  Jermiitgs  r.  Lettis  there  m  an  appeal,  and  it  is  adkne  sub  judke. 
There  are  many  resolutions  which  have  stood  longer  than  this  has 
done^  and  yet,  when  £he  inconveniences  of  them  have  been  ex- 
plained and  understood,  they  have  been  set  aside. 

The  importance  of  this*  case  is  very  gteat,  as  it  appears  in 
C<meUy  title  Impropriations^  that  there  are  SS4i5  impropriations  in 
Efiglandj  and  it  is  certain  that  the  tithes  of  aH,  or  nttmy  of  thera, 
may  be  severed.  But  if  the  deeds  of  severance  are  loet,  must  the 
right  be  lost  too  ?  No  man  can  preserve  his  tttlenleeds  for  ever ; 
and  it  would  be  contrary  to  all  rules  of  low  to  say  that  the  ot^inid 
title  shall  be  produced,  and  yet  that  th^  loss  of  it  cannot  be  sup- 
plied by  any  other  evidence :  this  would  be  constituting  a  Mfw 
species  of  inheritances  quamdiu  the  title-dSeeds  existed.  Snppoee  m 
lay  impropriator  should  by  deed  for  a  vfdtiable  consideratiion  dis- 
charge all  the  tenants  in  the  rectory  from  the  payment  cf  tithes,  \9 
it  just  or  reasonable  that  500  years  hence,  when'  time  has  destroyed 
the  deed,  that  he  Will  have  a  right  to  rfe^me  and  demand  the  tithe? 
Siqira  757.  But  if  the  determination  in  Btay  v.  Evans  should  prevail,  the  right 
to  the  rectory  might  be  set  up  at  any  time  upon  the  unjust  sup^ 
position  of  his  right  to  take  ^vantag^'  of  the  deeds  of  discharge 
being  lost. 

It  is  said  in  CatDeU^  title  Redofy^  th^t  rectoria  dignifieflr  an  entire 
parish  churchj  with  all  its  right,  glebes^  tithes,  and  Other  profitar 
whatsoever.  And  Spelmanj  undei"  the  word  Hedoria^  says,  ^  it  b 
often  used  for  the  rectory,  mahse,  Oi'  paTSonage^house;^  but  theise 
definitions  in  no  way  belong  to  a  lay  impropriation,  which  is  a-nlere 
temporal  right,  and  the  associating  ideas  of  it;  which  belong  only 
to  rectories  in  spiritual  persons,  seeilas  to  be  the  grotmd  on"  whidi 
Supra  78<x  the  resolutions  in«^t^  v.  Evans  and  Fan^av^  v.  Moore  prdeeeded. 
But  if  these  ideas  are  separated,  and  none  are  annexed  but  what 
properly  belong  to  a  lay  impropriation,  it  seems  to  destroy  all  th^ 
foundation  upon  which  those  cases  depend.  In  FiAer  v.  Cooke^ 
Michaelnmsj  12  Geo.  1.  it  was  said  by  Oilhert  CBi  tiiat  the  i4^ 
of  the  canonists,  that  there  can  be  no  non  decithandb  by  a'laydiant 
is  founded  on  two  reasons:  1st,  That  the  clergy  have  divine  r^t 


CASES.  1177 

to^ilibe^  ft  reason  wlik;h  bnow  indeed  expkxled;  bnt^  2d^  llist     1119. 
the  psnon,  tenant  fer  lifi^  may  Ihre  longer  Aan  any  of  hie  pomh, 


and  so  by  his  neglect,  ^.  if  it  were  to  prerail,  Ae  v^  support        ▼. 
of  the  churdi  would  be  destroyed;  but  it  is  plain,  that  neither  of  ^^^''*^' 
these  reasons  can  affect  the  present  cose. 

It  may  be  said  that  no  prescription  can  be  set  np  m  this  case  for 
the  defendant,  because,  as  tithes  became  temporal  inheritances 
upon  or  after  the  dissohil^OR  of  the  monasteries,  whidi  being  within 
tifoe  of  memory,  no  prescription  can  arise  concerning  theitt^  But 
this  argument  does  not  hold,  because  though,  as  Mr.  Setden  and 
Lord  Coke  observe,  a  layman  Was  ineapaUe  of  taking  t^  gnast  of 
the  pernancy  of  tithes  before  the  dissohition  of  the  monesfserks) 
yet  it  may  be  proved  from  the  same  authorities  and  otherwise,  that  , 

he  might  take  a  discharge  from  tidies  out  of  his  own  lands  in  wqr 
of  retainer.  JPright  r.  Wright,  Gfo.  Miz.  51 2.  Bishop  of  WinekeHer^s  Sup»  i67. 
case,  9  C!o*  44.  a/  and  non  c&nslaty  but  tiHat  there  m^ht  be  such 
dd  gnmtby  the  paTson>  patron,  andordinary,  to  cRscharg^  tbeiknids 
in  question  from  the  payment  of  tit^» 

But  supposing  the  cases  of  the  Corporation  of  Bury  v.  Eoans  ami 
Famhaw  v.  liore  to  stand  itt  tileir  frill  force,  yet  being  different 
ftom  the  present  case  they  ought  not  to  centroul  it.  In  both  those 
cases-  die  defence  was  mierriy  upon  the .  non-payment,  and  notiiing 
else.  It  was  a  pure  iwn  decimemio  z  the  present  case  amounts  to- 
ft tide. 

TRe  first  statute  for  the  disscrfution  of  monasteries  was  the 

97  H.  8»  e.  4B.  which  gave  rii'  the  liesser  monasteries  not  exceeding 

3001.  per  bninofi  to  the  king;     The  next  statute  was'  31  H.  8.-  c.  IS. 

which  gave  the  possessions  of  tfie  greater  monasteries-  to  the  King, 

^scbarged  of  tidies  as  h^  by  die  abbot  and  priors.    Gfeat  part 

of  the  property  of  the  Ungdom  being'  thus  clumged  and  tHUit^  it 

became  necessary  to*  die  legislature  to  interpose  in  order  to  setde 

this  newF  kind- of  proper^;  and  dierefore  the  S2 H.  8.  r.  7.  pro^ 

videa,  that  die  like  pritifeges  and  remedies  should  be  had'  upon 

diese  estatea  as  the  law  gives  to  other  temporal  inheritances.    In 

Watsotfs  CkrgjfmmCs  Lcno,  c.  6S.  ;•  581.  it  is  said,  that  tithes  and 

other  ecclesiastical  duties  that  came  to  l^e  crown  by  the  statutes 

27  H.  8.,    SI  H.S.,  37  Jf£8.   and  1  E.  6.  are  by  Aose  statutes, 

uid>this  ef  S2«jFr.  8.  and  1  &2  PV.  ^  M,  in  die  hands  of  laymen 

temporal  inheritances^  and  shall  be  accounted  assets^  and  husbands 

shall  be  tenants  by  the  courtesy,  and  wives  endowed  of  them,  and 

shall  have  other  incidents  belonging  to  temporal  inheritances,  only 

diftt  diey  retain  die  ecclesiastical  quality  that  the  owner  may  sue  for 

the  same  in  the  Ecclesiastical  Court  1  Co.  Litt.  159.  In  1  Bo.  Mr, 

MS.  it  is  sidd^  dmt  a  layman  cannot  prescribe  iii  non  dtehnando 

without  special  matter ;  which  plainly  implies,  that  with  special  mat- 


S$ik€ram, 
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1779.  ter  he  may  preacrib^  and  the  book  says,  that  he  is  capable  of  a  dis- 
"^^^^  charge  of  tithe  even  from  the  church.  In  the  present  case,  the 
▼.  special  matters  assigned  are  the  deeds  and  recovery,  all  evidences 
of  a  titles  as  well  as  the  long  uninterrupted  enjoyment,  without  any 
demand  for  tithes  b^ng  made.  In  Sir  Simon  Degge^s  Parsoris 
Counsellor^  pi.  2.  c.  2.  it  is  said,  that  there  were  in&udations  of  tithes 
before  the  parochial  tithes  were  settled  is  without  dispute,  both  here 
in  England  and  in  other  kingdoms.  And  having  cited  these  words 
from  Linwood,  Bene  potuerunt  laid  decimas  in  Jeudum  retinere 
ei  eas  aUeri  ecdesiie  dareante  Concilium  Lateranense  non  tamen  pok^ 
the  book  a  little  after  goes  on  thus :  But  notwithstanding  this  con- 
stitution, many  of  tlie  abbots  held  out  against  the  parish  priests, 
who  durst  not,  or  were  not  able  to  contest  them ;  and,  after  claiming 
the  tithes  by  prescription,  that  is,  by  forty  years'  possession,  which 
is  a  prescription  allowed  by  the  ecclesiastical  courts ;  and  that  is 
the  reason  that  many  portions  of  tithes  are  at  this  day  held  by 
impropriators  that  have  been  gained  by  the  abbots  by  such  pre- 
scriptions,  and  not  by  their  original  grants.  And  by  this  means  they 
got  their  prescription  de  non  dedmando ;  for  the  canon  law  does 
allow  one  clergjrman  to  prescribe  against  another,  but  not  a  lay- 
man by  any  means  to  the  prejudice  of  the  church.  CoDsadering 
therefore  the  present  daim  as  a  temporal  inheritance,  it  is  dearly 
barred  by  the  title ;  and  possession  set  up,  and  considered  as  an 
ecclesiastical  estate,  is  barred  by  the  prescription  of  forty  years. 

Let  us  next  consider  the  eflfect  of  the .  evidence  which  we  have 
given  in  the  present  case.  It  is  su£SicientIy  dear  that  the  tithes 
have  never  been  paid  to  the  impropriator,  and  that  they  have 
always  been  let  or  taken  by  the  owner  of  the  premises.  Such  a  title 
would  be  clearly  good  as  to  land,  where  the  courts  have  carried  the 
doctrine  of  presumption  to  a  very  liberal  extent,  omnia  presumantur 
rite  esse  ado.  Presumption  is  the  evidence  of  things  not  seen,  where 
from  an  apparent  you  may  infer  a  probable  cause.  He  cannot  pro- 
duce any  rdease  or  grant  of  the  tithes  in  question,  yet  what  is  pro- 
duced is  such  evidence  of  tithe  as  that  a  court  ought  to  presume  it. 
To  suppose  the  contrary,  must<  be  to  suppose  that  one  family  has 
for  many  ages  together  encroached  upon  and  retained  the  properQr 
of  the  4)ther,  which  has  sat  by  without  preferring  its  claim.  In  a 
bill  brought  for  a  rent  equity  will  not  establish  it,  if  it  is  not 
brought  in  a  reasonable  compass  of  time.  Length  of  times  pre- 
sumes a  release,  or  what  is  equivalent,  a  grant  to  the  owner  of  the 
land.  An  andent  deed  proves  itself  fit>m  presumption,  a  lease  will 
be  presumed  fit>m  an  old  rdease:  in  ancient  recoveries  a  good 
tenant' to  the  praecipe  has  always  been  presumed.  In  m  Fronds 
l^of'M's  argument,  in  Potter  v.  Northj  I  Vent.  187.  it  is  said  ancient 
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grants  hi^pen  to  be  lost  many  times,  and  it  Would  be  bard  that  ho  ^  779. 
title  could  be  made  to  things  that  lie  in  grant,  but  by  shewing  of  a  "Jjafutew 
grant;  therefore  upon  usage  time  does  not  run,  and  the  law  pre-  ▼• 
sumes  a  grant  and  a  lawful  beginning,  and  allows  such  usage  for  a 
good  title.  And  aqother  case  was  cited  of  lord  Stccffbrd  v.  LleweU 
bfUf  Skin.  77*,  where  lands  were  conveyed  to  trustees  upon  trust, 
amongst  other  things,  to  settle  on  lord  Stafford  for  life,  with  power 
of  leasing*  Lord  Stafford  made  several  leases,  but  it  not  appearing 
that  the  trustees  bad  made  the  settlement^  the  question  was,  whether 
the  leases  were  good;  »id  there  having  been  a  long  possession 
under  tliem,  the  court  said,  that  they  would  presume  that  my  lord 
had  made  some  conveyance  from  the  trustees  to  enable  him  to  make 
the  leases :  and  here  one  Farrer^s  case  was  cited,  which  was  in  C.B., 
where  Farrer  made  a  title  from  the  Black  Prince,  which  could  not 
be  out  of  him  but  by  an  act  of  parliament;  but  yet  for  that  though 
possession  had  gone  otherwise  ever  since,  the  court  presumed  that 
there  had  been  such  an  act,  though  not  now  to  be  found. 

The  reason  why  courts  of  equity  interpose  in  cases  of  this  kind, 
is  in  respect  of  the  account  prayed :  it  is  therefore  wholly  in  the 
discretion  of  the  court  to  give  relfef  or  not ;  and  here  it  seems  most 
reasonable,  that  the  court  should  not  interpose  till  the  right  is 
,  established.     This  is  a  mere  legal  right,  and  no  equity  whatever, 
except  the  account.     In  tlie  cases  of  Medley  v.  Tcdmeyy  and  the  Supni765. 
Mojfor^  Aldermen^  and  Burgesses  of  Warwick  v.  Lucas^  cited  Com,  ibid. 
Bep,  652y  65S»j  the  court  of  Exchequer  dismissed  the  bills,  unless  a 
trial  at  law  was  first  had ;  and  in  FansAaw  v.  Jordan,  in  the  Ex- 
chequer, the  court  also  refused  to  interfere.     If  we  have  made  out 
a  right,  the  court  must  dismiss  the  bill. 

The  plaintiffs  remedy  is  at  law,  therefore ;  and  that  it  is  so  may 
be  proved  irom  several  cases.  In  Harpidr^s  case,  1 1  Co.  25.,  it  was 
agreed,  that  an  ejectment  would  lie  for  tithe,  though  there  was  an 
objection  in  that  case  on  account  of  the  uncertainty.  In  Priest  v. 
Woody  Cro.  Car.  301.,  it  was  expressly  held,  that  an  ejectment  lies 
for  tithes  only.  In  Heynes  v.  Siroudy  Old.  Bendl.  1 48.,  held  that  an 
ejectment  would  lie  either  for  a  rectory  or  a.  portion  of  tithes;  but 
diat  there  was  a  difference  between  a  rectory  and  a  portion  of  tithes, 
for  the  portion  ought  to  be  demanded  as  such.  So  also  in  Camel 
V.  Claveringy  Baym.  789.,  it  was  held,  that  an  ejectment  would  lie 
even  for  small  tithes :  it  was  objecte^l  that  eggs  were  small  tithes, 
and  that  it  is  absurd  that  an  ejectment  would  lie  of  an  egg ;  but  the 
court  said  that  an  ejectment  would  lie  of  wool,  being  titlies,  and  by 
the  same  reason  of  an  egg. 

As  to  the  cases  in  the  court  of  Exchequer,  this  court  has,  when- 
ever it  has  thought  it  necessary,  gone  in  opposition  to  the  received 
opinions  of  ecclesiastical  learning-    In  Walton  v.  Tryon,  lord  Hard-  Supra  s«7. 

Vol.  III.  X 
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1 779.     "wicke  determined  against  the  decision  in  *  Greewway  v. Earl  qfKerd^ 

'p^^^    that  timber  trees  above  20  years*  growth  were  not  tithable  as  to  lop 
▼.         and  top. 

^^^***'''"*^        The  AUorney^Qeneral  and  Perrot  for  the  plaintifis. 

827"**'*  The  defendants^  admitting  the  common  law  right  of  the  rector, 

found  their  claim  upon  discharge,  and  therefore  must  have  a  deriva- 
tive title  by  way  of  severance.  A  discharge  from  tithes  conld  only 
be  made  out,  originally,  in  two  ways;  by  prescription  or  grant. 
Prescription  was  only  allowed  to  spiritual  persons,  and  there  never 
has  been  any  doubt  that  there  could  not  be  a  prescription  in  rum 
decimando  against  an  ecclesiastic  by  a  layman.  The  reason  given 
in  the  bishop  of  Winchester's  case  is,  that  a  layman  could  not  hold 
tithes  in  pernancy. 

Tithes  were  given  originally  for  the  maintenance  of  the  church; 
it  was  necessary  therefore  to  secure  them  against  the  oscitancy  and 
ignorance  of  the  clergy.  But  as  all  property  could  be  aliened, 
cdncurrentibus  eis  que  in  jure  requiruntuTj  they  might  be  discharged 
by  real  composition,  and  grant  by  parson,  patron,  and  ordinary ; 

Supra  381^  but  as,  according  to  the  authorities  of  Slade  v.  Drake^  Hcb.  8. 
E.  4.  c.  4.  Beg.  88.  F.  N.  B.  fol.  41.  (ed.  2.),  It  could  not  be 
without  a  recompence  to  the  church,  which  was  to  be  shewn  in 
pleading.  In  cases  of  grant  of  discharge,  all.  the  books  agree  that 
the  loss  of  the  deed  is  the  loss  of  the  discharge ;  if  the  evidence 
of  them  is  lost,  the  things  themselves  are  lost ;  if  a  spiritual  person 
had  prescribed  in^  non  decimando^  and  it  was  shewn  that  the  lands 
had  come  into  lay  hands,  the  prescription  was  broken.  Lord 
Ho^rtdlho  says,  that  the  case  of  tithes  differs  from  all  other  cases; 
for  whereas  prescription  and  antiquity  fortifies  all  other  titles,  and 
supposes  the  best  beginning  that  the  law  can  give  them,  yet  in  the 
case  of  tithes  it  works  the  contrary ;  for  even  the  grant  of  parson, 
patron,  and  ordinary,  though  good  in  time,  yet  when  it  runs  out 
to  prescription  it  dies  and  perishes :  and  touching  the  discharge  of 
tithes,  and  the  pleading  thereof  at  common  law,  it  is  to  be  observed 
that  they  are  things  due  of  common  right;  and  therefore,  when  you 
have  a  prohibition  iri  discharge  of  titiies,  you  must  consider  it  as 
a  plea  in  bar  of  a  common  right,  and  you  'must  satisfy  the  court 
of  your  discharge :  therefore,  though  a  spiritual  )()erson  might  pre- 
scribe in  non  decimando^  a  layman  could  not. 

After  the  dissolution  of  the  monasteries,  the  legislature,  aware 
that  the  prescriptions  would  be  put  an  end  to  by  coming  into  lay 
hands^  provided  for  this  circumstance  by  enacting  that  impropria- 
tions and  tithes  should  be  held  in  the  saine  manner  as  they  were 
by  the  religious  houses ;  therefore,  though  it  is  said,  and  truly,  that 
they  are  lay  fees,  yet  they  are  not  so  to  all  purposes ;  and  in  the 
hands  of  the  crown  and  the  patentees,  they  are  entitled  to  exemp- 
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idop  from  being  prescribed  against  by  laymen.     It  was  therefore    1779. 
very  solemnly  determined,  and  upon  very  mature  deliberation,  in    „^     ^ 
tbe  case  of  the  Corporation  of  Bun/  v.  Evansy  Com,  643.,  that  a  non        v. 
dfidmando  can  no  more  be  allowed  against  a  lay  impropriator  than  ^^^^^^^^' 
against  an  ecclesiastical  rector :  this  was  followed  in  the  late  case 
ofFanskim  y.Mare^  and  there  is  an  old  case  to  the  same  purpose 
of  •fFrfi  V.  Warner^  Cro.  Jac.  47.  In-^ennings  v.  Lettice,  the  court  •  Sup» 
of  Exchequer  has  pursued  the  current  of  authorities,  though  the  ^  supra 
parties  indeed  have  not  acquiesced  in  it.     The  case  ofFanshaw  v.  ^^^« 
Jordan  is  not  in  point ;  it  was  not  as  to  prescription  in  non  ded- 
tmndo :  the  defendant  insisted  upon  a  title  in  himself  that  Stain-^ 
rode  was  seised  to  and  had  been  conveyed  to  him ;  be  did  not  desire 
a  presumption  of  tbe  deed  of  severance:   but,  in  the  present  case, 
the  answer  says,  that  the  tithes  were  severed,  but  by  whom  the 
defendant  does  not  know.    If  the  deed  of  severance  is  not  to  be 
shewn,  it  is  a  chicane ;  you  do  not  know  what  deed  to  presume. 
Mere  non-payment  can  be  of  no  avail;  for  if  a  layman  cannot  pre- 
scribe^ if  immemorial  non-payment  alone  cannot  discharge,  modern 
non-payment  can  be  of  no  dfect  in  raising  a  presumption. 

It  18  said  that  the  impropriator  might  bring  an  ejectment ;  but 
what  impropriator  would  be  rash  enough  to  admit  himself  out  of 
possession,  which  bringing  an  ejectment  would  do?  As  to  the  hard- 
ship that  may  attend  this  case,  that  is  perfectly  immaterial ;  for  if 
the  law  is  settled,  the  court  is  bound  by  it  But  the  mischief  to 
lay  impropriators  would  be  as  great  in  not  allowing  the  rule  as  it 
can  be  to  allow  it  against  persons  claiming;  and  it  is  no  new  thing 
to  say,  that  a  right  is  lost  when  the  evidence  of  it  cannot  be  pro- 
duced :  toll-thorough  is  lost  if  no  consideration  can  be  shewn  ;  so  , 
felon's  goods  cannot  be  claimed  without  shewing  the  grant. 

The  Solieitor^General  in  rq>ly.  —  Though  the  plaintiff  may  have 
title  of  common  right,  yet  if  that  title  be  doubtful,  whether  it  be 
subsisting  or  extinguished,  this  court  may  not  think  proper  to  in« 
terpose ;  this  is  not  a  mere  prescription  in  non  decimando^  it  is  a 
title.  The  objection,  that  we  cannot  shew  pernancy,  is  not  conclu- 
sive :  defendant  was  lessee  of  all  the  lands  pf  which  tithe  is  claiined ; 
so  that  both  in  the  case  of  himself  and  his  grandfather,  no  more 
eonld  be  done  than  to  retaui  them :  if  he  had  demised  the  tithes 
with  the  land,  though  there  was  no  separate  rent  reserved,  though 
there  had  been  no  apparent  pernancy,  yet  the  rent  would  have 
been  increased  in  consequence.  As  to  Dronfield  our  title  is  dear, 
and  as  toSUutUyit  is  presumable.  However  ^efect^ve  our  con- 
veyances may  have  been,  they  shew  a  severance,  and  take  the  title 
out  of  the  plaintiff.  ^ 

Lord  Keeper  Henley.  —  I  will  first  give  my  opinion  on  the 
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I  1779.     points  of  law  made  in  this  case,  abstracted  finom  any  equkdile 

^T^       consideration. 

T.  *  The  first  question  is,  whether  a  man  can  prescnbe  ui  a  nan  at' 

I  ^rrngl  ^'"^"'^^  against  a  lay  impropriator  ?   And  I  am  clear  that  he  can- 

not. The  books  are  all  uniform  as  to  this  point  at  the  commoo 
law  as  against  all  spiritual  persons :  and  however  obscure  the  rear 
son  of  such  a  rule  may  be  at  this  day,  whether  in  fiivour  of  ecde- 
siasticks,  as  the  books  say,  or  for  whatsoever  other  reason ;  yet, 
when  it  has  so  long  prevailed,  though  no  reason  for  it  can  be 
shewn,  it  must  be  presumed,  that  it  took  its  first  rise  in  some  pub- 
lick  utility.  And  I  think,  when  a  point  of  law  is  fixed,  though 
the  judge,  who  is  to  determine,  can  give  no  reason  for  the  fixing 
of  it ;  or,  though  the  reason  generally  assigned  for  it  be  not  satis- 
iactory  to  him,  he  is  nevertheless  bound  to  determine  according  as 
it  is  fixed,  and  has  no  power  whatever  to  depart  from  the  law.  I 
think,  however,  that  this  further  reason  may  be  given,  that  if  a  person 
could  have  prescribed  in  non  deeimando  at  common  law,  it  would 
have  opened  a  door  to  many  alienations  which  the  law  did  not 
mean  to  encourage.  I  am  therefore  dear  in  this,  that,  as  at  com- 
mon law  a  man  could  not  prescribe  in  non  d^VMxndo  against  a  spi- 
ritual person ;  so  neither  can  he  now  against  a  lay  impropriator : 
for  tiie  lay  impropriator  stands  exactly  in  the  same  light  as  the 
spiritual  person  did  before  the  dissolution  of  monasteries ;  and  by 
the  grant  in  this  case  the  rectory  undoubtedly  became  a  lay  fee. 

The  second  question  is,  whether  it  is  not  necessary  in  setting  iq> 
a  dischaige  from  tithes  to  produce  the  deed  or  grant  whereby  the 
lands  are  discharged  ?  (a)  which  is,  in  substance,  no  more  than 
this,  whether  a  man  can  set  up  a  conveyance  from  a  parson,  with 
the  consent  of  the  patron  and  ordinary,  without  producing  the 
grant  ?  And  I  am  dear,  that  he  cannot.  Begist.  58.  By  alien- 
ation the  spiritual  fee  becomes  lay,  and  is  to  be  detemiined  by  the 
same  rules  as  other  lay  rights  are.  In  prohibition  the  person 
daiming  such  an  exemption  was  bound  to  plead  it,  and  spedally 
to  satisfy  the  court  of  the  sufficiency  of  the  discharge ;  for  tithes 
were  of  common  right  due,  and,  consequentiy,  he  was  bound  to 
S«pnS85.  produce  the  deed  whereby  he  claimed  his  discharge.  Hob.  297. 
ftipni67.  and  all  the  books  of  entries  prove  this.  So  is  the  Bishop  of  Win^ 
Chester's  case,  2  Rep.  38.  (&)  Therefore,  I  think  that  no  man  at 
common  law  could  avail  himself  of  a  discharge  witiiout  producing 
the  deed  or  grant  under  which  he  claimed  it. 


J  a)  «  Or  to  prove   that  such   graot  eKisted  the  Bkhop  of  WincknterU  caae»  Co.  Rep.  38., 

i  is  lost.'*    Fhm  his  lordship's  manuscript,  were  citol  by  his  lordship  for  another  purpose;  and 

1  £den  392.  some  shade  of  doubt  is  thrown  on  the  law  aa  to 

(b)  According    to   Lord  Northington's    HS,  that  point.     See  tho  same. 
1  Eden  292.     Stade  v.  JDrUke,  Hob.  397.,  and 


CASES.  n7& 

In  the  next  place  then  consider  thte  upon  the  statute  of  SI  H.  8.      1779. 
B7  this  statute  the  lay  impropriator  stands  exactly  in  the  same    "JT^^^I^ 
situation  as  the  spiritual  person  did  before  it  was  passed.     Com*        t. 
Bep.  651.*     Hob.  296. f    Therrfore,  as  no  person  can  prescribe  •^^J^* 
against  the  spiritual  person,  consequently  it  is  clear,  that  you  757. 
cannot  set  up  a  general  discharge  against  a  lay  impropriator.    It  335.^*^ 
is  to  be  observed  that  before  the  S2  H.  8.  a  man  could  not  sue 
for  tithes  in  the  temporal  courts :  at  common  law  an  appropriation 
was  a  spiritual  fee,  though  the  spiritual  courts  could  not  take  cog- 
nizance, if  a  person,  who  had  no  right,  took  away  the  tithes  which 
were  set  out ;  for  he  was  a  trespasser,  and  case  lay. 

It  is  true  longa  et  diutuma  possessio  is  as  strong  a  title  as  any  in 
law,  and  in  most  cases  the  courts  will  presume  any  thing  in  favour 
of  it  It  is  a  title  to  defend  upon  and  to  recover  upon,  (a)  But, 
though  this  be  generally  so,  yet  the  case  of  tithes  is  an  exception, 
for  simple  possession  was  not  sufficient  against  an  ecclesiastical 
person ;  and  if  not  against  him,  then  not  against  a  lay  impropria- 
tor, who  stands  in  the.  skme  light.  Yet  I  would  not  be  under- 
stood^ as  if  a  judge  would  in  all  cases  expect  the  production  of  the 
very  deed  or  grant  of  exemption ;.  but  the  best  evidence  the  nature 
of  the  case  will  admit,  as  that  such  a  grant  did  once  exist,,  and 
concomitant  evidence,  or  the  like. 

Having  considered  these  points  of  law  in  the  abstract,  I  will 
now  consider  them  as  applied  to  the  determination  which  this  court 
must  make. 

I  am  of  opinion,  that  this  by  the  grant  became  a  lay  fee;  aad 
the  dispute  as  between  those  entided  to  the  spiritual  fee  or  rectory 
must  stand  on  the  same  foot,  and  be  determined  by  the  same  law, 
as  any  other  right  or  fee.  In  this  case  the  plaintiff  makes  no 
particular  title  at  all ;  he  would  have  the  court  presume  that  his 
right  descended  to  him ;  but  does  not  shew  any  one  family  settle* 
ment,  &c.  for  a  great  number  of  years  (above  forty)  where  thb 
is  mentioned ;  and  yet  he  prays  the  court  to  interpose  against  a 
possession,  which  has  been  in  the  defendant  and  his  ancestors 
above  a  century. 

It  is  lirged,  that  the  law  says.  Caveat  emptor ;  but  equity  says, 
Teneat  emptor^  if  he  is  a  fair  purchaser.  The  defendant  appears  to 
me  as  a  &ir  purchaser,  there  having  been  several  intermediate  con- 
veyances, and  possession  having  gone  along  with  them,  for  above 
130  years;  and  therefore  equity  will  not  interpose  to  disturb  him. 

fl 

(a)  See  The  Ma^or  tf  Ungtiau  upon  Hull  t.  Holcroft  v.  Heele^  1  Bos.  &  PuU.  400.     Roe  t. 

iTomery  Cowp.  lOS.     PoweU  t.  MUbank,  cited,  Iretaitd,    II  East  SSa      Laify    Dartmouth  ¥. 

ihid.   Earl  t.  Baxter^  Bk.  Rep.  1228.    Rogert  t.  Roberta  16  East  SS4.     Tard  ▼.  Ford^  2  Saund. 

Brooke,  lT.R.431.n.  Doe  v.  I^jfboum,  7T.R.S.  175.  n.     JJUaryy,  Ifalker,  13  Ves.  2S9.    JMbrw 

Jonet  ▼.  Jbfiety  UriiL  47.      Orenden  v.  Skhmer,  v.  Boyalf  ibid.  3^5. 
«^  1513.     CampbeU  r.  WUto^h  3  Eut  994. 
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1779.     If  the  plaintiff  has  any  title  at  law,  let  bim  pursue  it.    But  equity 
Pmha      ^^^'  ^^^  interpose  against  a  fair  possessor  only  because  the  plaintiff 
▼.      .  is  afraid  his  titl0  may  fail  i^t  law.    This  is  not  like  a  bill  to  quiet 
possession,  or  prevent  muitiplieity  of  suits.     If  I  should  do  ^other- 
wise, it  would  be  torturing  the  titles  of  tile  subject 

Stapr8  559,  In  jifcdZg/  V.  Talmy  (cited).  Com.  Rep.  652.,  there  had  been  only 
forty  years'  possession.  In  the  present  case  there  has  been  much 
longer  possession,  and  there  have  been  several  intermediate  con- 
veyances to  the  defendant  and  those  under  whom  he  claims.  In 
Media/  and  Talmf^  case  tlie  defendant  plainly  could  not  make  out 
any  exemption  at  all ;  and  the  substance  of  the  case  is  no  more 
than  that  equity  will  not  disturb  a  long  possession ;  and  the  rq>ort- 
er's  observations  are  certainly  impertinent.     In  the  cases  of  tbe 

Supra  757.    Corporation  of  Bury  v.  Evans^  and  the  Corporation  cf  Warwick  t- 

Siipn7S5.  Lucasy  the  same  point  is  in  substance  ruled:  and  as  to  the  second 
point  made  there  (a),  I  must  much  alter  my  opinion  of  the  law,  b^ 
fore  I  could  concur  in  it,  although,  as  it  is  not  in  judgment  here^  it 
is  not  necessary  for  me  to  say  any  thing  upon  that  head.  1  take 
it  for  granted,  that  there  was  no  deed  of  severance  in  that  case. 
I  renounce  all  concurrent  jurisdiction  with  the  courts  of  hiw, 
ivhere  the  legid  title  only  of  tithes  comes  in  question ;  but,  where 
'  there  is  any  equity  mixed  therewith,  I  agree,  that  this  court  wiil 
interpose. 

I  do  not  know  (and  I  was  taxed  narrowly  on  the  argument  to 
find)  if  the  two  cases  of  Medley  and  Taimy  and  the  Corporation  of 
Warwick  and  Ijucas  had  ever  been  decreed  against,  and  I  do  not 
find  they  haVe.     In  Evans  and  Bury  Corporation  it  was  a  mere 
legal  question,  and  no  equity  was  mixed  with  it.     The  case  of 

Supra  958.  Jennings  v.  Lettice  in  the  Exchequer  is,  according  to  my  note  of  it, 
distinguishable  from  the  present  case.  It  would  be  the  hardest 
thing  in  the  world  to  dispossess  a  fair  purchaser  in  equity,  when 
the  plaintiff  thinks  he  cannot  recover  at  law.  Nay,  even  the  rigour 
of  the  law  in  some  cases  construes  with  equity;  as  in  cashes  of 
mortgages,  and  in  actions  on  the  case  for  accidental  fire.  There- 
fore, I  think  the  plaintiff  entitled  to  no  relief  in  equity,  and  dismiss 
the  biU  with  costs.  (6) 


(a)  Tbe  point  alluded  to  is  io  the  case  of  tlie  lowed  to  be  m  good  pka.**  Ciled  per  Lord  A>i*- 

Corfxmttion  ofJSury  y.  Evansy  vh.  ««  that  a  court  in^lofu     SC.  1  Eden  SOI. 

of  equity  woald  decrvc  against  a  long  and  pacific  (6j  See  Jenmngs  ▼.  Lettice,  supra  959.     Sedlt 

poescssion,  if  no  probable  dlscha^c  is  alleged.*'  y.  Airt^  mfim  U74.     StntU  ▼•  iitafar,  2  Vet. 

*29  Car.  i?.     Dr.  Rccix's,  dean  of  mndsor^  cxhi-  jun.    625.     infra   1430.      Nagk    t.    Edwards, 

bated  his  bill  against  Mr.  Lcvmson,  to  discover  S  Anstr»708.  in/ra  1442.     JLerd  Aire  ▼•  Blet^ 

^<rritings  concerning  some  tithes  in  lyWonnftamjilaJi*  cotoe^    3   Anstr.  945,   m/ra  1484.      Bemey  ▼. 

parrel  of  titp  corporation  of  the  deanery ;  the  de-  Harvey,    17   Vcs.    119.    n^,       Heaikcote    ▼. 

feodaot  pleaded  a  fine  levied,  HiL  IS  EHs.,  and  Atdridge,    1   Mad.  236.    m/9n.     Jlcode  ▼.  Neir- 

a  non-claim  by  the  prc:»ent  dcdn«  which  was  al-  hmry,  2  IVL  338.  w/m.,  affinmed  in  the  House 


of  Lords. 


CASES. 

Tkejbllaamig  case  of  Sawrey  v.  Collins,  lokick  came  on  by  appeal 
Jrom  the  court  of  Exchequer  to  the  House  of  Lords  on  10th  Feb. 
1772,  and  is  to  be  found  in  6  Br.  P.  C.  459.,  isas  likewise  cited 
and  relied  upon  in  argument  in  the  above  case  ^  Scott  r.  Airey. 

Bbfoeb  the  act  of  parliament  aftermentioned  there  was  fQiinded  ^'C* 
in  the  parish  church  of  Tamworth  a  college  or  odl^iate  diurch,  p.cTg^g. 
consisting  of  one  dean^  five  prebendaries,  and  one  lay  vicar  choral;  (^  «i.) 
and  the  dean  and  prebendaries  were  parsons  of  the  whole  parish  o[  joecr.  is'i. 
Tawfworti.  S«~«- 

By  an  act  of  parliament  1  Edw*  6.  c.  14.  all  manner  of  coU^es^  right  of  pn. 


finae  chapels^  and  chantries,  being,  or  in  esse^  within  five  years  oezt  ^'^'^f^ 
befiore  the  first  day  of  that  parliament  (except  sudi  as  are  therdin  and  two 
excepted),  and  all  manors,  lands,  ten^nents,  rents,  tithes,  pensi<»is,  ^^  ^ 
portions,  and  other  hereditaments  belonging  to  tbem^  were  vested  aemoa,  tiM 
in  possession  in  the  kin|^  his  heirs  and  successors ;  and  the  idng^^  ^^mtm- 
his  heirs  and  successors,  were  authorized  to  appoint  comnosaionav  home  and 
under  the  great  seal  of  England^  which  oommissionerss  or  any  two  ^  ^^j||^ 
of  them,  were  directed  to  make  and  ordain  a  vicar  to  hfive  perpe-  theUtttg 
tuity  for  ever  in  ^very  parish  church,  being  a  college,  fitee  diapd,  SSdlSIf 
or  chantry,  that  should  come  to  d^  king's  hands  by  virtue  of  that  a  biU  by 
act,  and  to  endow  every  such  vicar  sufficiently,  having  respect  to  against  ^^ 
his  cure  and  charge;  the  same  endowment  to  be  to  e^ery  such  fara^ft*; 
vicar,  and  his  successors  for  ever,  without  any  other  licence  or  of 


iirant  of  the  kmir,  the  bishop,  or  other  officer  of  the  diocese*    And  ^^^^ 

fu  •    •  .  rlk  u  J       *u     -^   /        •        •  &c  held  to 

the  commissioners,  or  two  of  them,  had  authority  to  assigp  m  every  Ue  though 
great  town  or  parish,  where  they  should  think  nepesaary  to  have  ^  ^  u^ 
more  priests  than  one  for  ministering  the  saoraments  within  the  elapsed, 
same  town  and  parish,  lands  and  tenements  belonging  to  any  chan-  ^^|]^[^ 
try^  c^iapel,  or  stipendiary  priest,  to  be  to  such  person  and  persons  of  r^htin 
as  the  commis^oners  should  assign  or  appoint,  to  continue  in  sue-  moirad^ 
cessi(fti  for  ever,  for  and  towards  the  sufficient  finding  and  main-  a  court  of 
teaance  of  on^  or  more  priests  within  the  same  town  or  parish,  as  ^3!m  legiS 
by  the  commissioners  should  be  thought  necessary  or  convenient*     question. 
By  idrtoe  of  this  act,   the  collegiate  church  of  Tawworth  was  does  right 
dissolved,  and  the  possessions  belonging  thereto,  together  with  the  'V^  wn^ng 
parsonage  of  the  said  church  and  parish,  came  to  the  possession  <tf  be  tried 
king  Edw.  6. ;  and  he  issued  his  conmiission  to  sir  WaMer  MUdpnmf  ^^^^^^^^ 
and.  Bobert  Kelwy  and  others,  who,  in  pursuance  of  the  act,  as-  though  the 
agned  a  salary  of  20i.  a  year  to  the  vicar  of  Tanvworth^  and  another  ^^^ 
salary  of  16/.  a  year  to  two  ppests  {viz.  Si.  each)  to  assbt  the.vicar  [  1182  ] 
of  Tanrworth.    These  salaries  were  to  be  paid  out  of  the  posses-  ^<»  »  . 
sbns  of  the  said  college ;   and  a  mansion-house^  now  called  the  dence^  and 
college  or  vicarage-bouse,  apd  a  garden,  in  Ta^agrth^  part  of  thoae  ^^  qm«tHm 
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1 779'     possessions,  were  assigned  for  the  habitation  of  the  vicar  and  as  part 
**T~~    of  his  endowment. 

V.  The  said  college  and  deanery,  and  the  right  of  patronage  of  the 

church  and  vicarage,  and  the  possessions  of  the  college,  (except  the 
depends       house  and  gardens  allotted  to  the  vicar)  having  descended  to  queen 
JUJ2^.     JEliz.  in  ri^t  of  her  crown,  she,  by  letters  patent,  dated  the  22d  of 
tioiiof  such  October  in  the  2Sd  year  of  her  reign,  granted  to  Edmund  Ikraoning 
and  Peter  Aysheton  and  their  heirs  for  ever  the  said  coII^e,  deanery, 
and  prebends,  and  the  advowson,  donation,  and  right  of  patrcmage 
of  the  vicarage  and  church  of  Tamworthy  and  all  tithes,  great  and 
small,  in  Tanmorth  aforesaid,  subject  to  the  several  yearly  reserv- 
ations therein  mentioned ;  and  (amongst  them)  of  the  sum  of  20f. 
payable  yearly  to  the  vicar  of  Tanmorth  for  his  stipend  or  salary, 
and  162.  for  two  curates  there,  for  their  salaries,  payable  by  the 
recdver-general  of  the  county,  or  at  the  receipt  of  the  Exchequer, 
and  if  the  grantees  paid  them,  the  queen  covenanted  to  allow 
the  same. 

By  indenture  dated  the  21st  diTehruoary  in  the  25th  year  of  the 
same  reign,  the  said  Ednumd  Damnify  and  Peter  Aysheton  granted 
the  said  college,  deanery,  and  prebends,  and  the  advowson  and  right 
of  patronage  of  the  vicarage  and  church  otTamworth^  to  John  Mar'* 
ley  and  Roger  Bant  in  fee  simple. 

By  another  indenture,  dated  10th  of  May  in  the  said  25tfa  year  * 
of  queen  Elizabeth^  Morky  and  Rant  granted  the  said  deanery  of 
Tamworthy  or  prebends  of  Amington  and  Wiggington^  and  the  tithes 
thereto  belonging,  and  the  advowson  and  right  of  patronage  of  the 
vicarage  and  church  of  Tanvworthj  to  Thomas  Repington,  esq.,  the 
ancestor  of  the  respondent  Repington^  in  fee  simple. 

Thomas  Bepington  being  tiius  seised  of  the  premises,  and  particu- 
larly of  the  said  advowson  and  right  of  patronage,  did,  by  settle- 
ment, dated  the  2d  ofNaoember  in  the  1  Ja,  1.,  made  on  the  mar- 
riage of  John  Repington  his  son  with  Margaret  Littleton^  covenant, 
that  he  and  his  heirs  would  stand  seised  of  divers  premises  therein 
mentioned  (of  which  the  deanery  and  deanery-house  in  Tamworthf 
and  the  advowson  and  right  of  patronage  of  the  vicarage  and 
church,  as  belonging  to  and  usually  enjoyed  with  the  deanery  and 
deanery«^house,  were  parcel),  to  die  use  of  the  said  John  and  Afor- 
C  1183  ]  gorety  and  their  hdrfr  male^  in  special  tail;  with  remainder  to 
Humphrey  Repingtony  his  second  son,  in  tail  male,  and  with  divers 
remainders  over. 

John  Repington  and  Margaret  his  wife,  having  by  means  of 
the  last-mentioned  deed  become  seised  of  the  premises  comprised 
therein,  he,  by  deed  dated  the  28th  of  August  in  the  7th  year  of 
king  James  1  .j  nominated  and  appointed  Samuel  Hodgkinson  to  be 
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ytcar  o!  Tamwarih  toT  his  life,  if  he  should  so  long  exercise  the     1779. 
place  and  preach  there  once  every  fortnight  at  least    This  nomin-^      j.   ^ 
atiou  was  made  on  the  resignation  of  the  Ticarage  by  Boger  Mcldey        ▼. 
who  had  been  the  vicar  from  the  20th  year  of  queen  EUz.  by  her     ^^'^''^^ 
grant  and  nomination. 

The  said  John  Repin^on  (then  sir  John)  died  in  the  year  16259 
leaving  sir  John  Repington  his  son  and  heir ;  and.he^  by  indenture^ 
dated  the  12th  otNovembef*  1629,  did,  upon  the  cession  of  the  said 
Samud  HodgkinsoUy  nommate  and  appoint  'nomas  Blake  to  the  said 
vicarage  for  his  life,  in  manner  aforesaid ;  and  Blake  held  the  same 
till  his  death. 

The  last-named  sir  John  Repington  died  m  the  year  1662,  leaving 
SetArighi  Repington^  his  only  son ;  and  he,  on  the  death  of  B(M^ 
by  indenture,  dated  the  17th  of  December  1669,  nominated  and 
appointed  Samuel  hangley  to  the  vicarage.  Langley  held  it  during 
his  life;  and  upon  his  death,  Seabright  Repington,  by  indenture, 
dated  the  19th  oijune  1694,  nominated  and  appointed  Samuet  Cot' 
lins  to  the  'said  vicarage,  and  he  held  it  till  bb  death  in  the  year 
1710,  and  thereupon  Edward  Repington  (the  eldest  son  o^  Seabright 
Repington,  who  was  then  dead),  by  indenture  daiad  the  8th  of 
January  1710,  nominated  and  appointed  Oeorge  Antrobus  to  the 
vicaraige. 

On  the  2d  of  January  1715,  the  said  George  Antrobus,  by  the 
description  of  curate  of  Tamworth,  made  oath  and  declared  before 
the  commissioners  appointed  by  the  bishop  for  taking  the  dear  im* 
proved  yearly  value  of  every  parson,  vicar,  curate,  &c.  oflkiating 
in  any  church  or  chapel,  that  the  maintenance  of  the  curate  of 
Tamnorth  did  not  arise  yearly  to  above  16/.  payable  out  of  the  Ex- 
chequer; and  that  the  maintenance  of  the  preacher  did  notarise 
yearly  to  above  20/.  payable  in  the  same  manner;  and  thereupon, 
in  pursuance  of  the  act  of  the  1  Geo.  1 .,  the  bishop  certified,  that  the 
contents  of  the  said  declaration  were  true. 

The  said  George  Antrobus,  during  his  life,  continued  sole  incum- 
bent of  the  vicarage,  and  received  not  only  the  said  salary  of  20/!> 
payable  yearly  to  the  vicar,  but  also  the  said  salary  of  16/.  a  year,  r  |i84  ] 
or  8/.  a  year  to  each  of  the  two  priests  or  curates,  under  the  deno- 
mination of  the  salary  of  the  curate  of  Tamfmorthj  with  all  other 
stipends  and  bene&cdons  given  from  time  to  time  to  the  ministers 
and  curates  of  the  church  by  several  persons,  after  the  dissolution 
of  the  college.  And  he»  in  right  of  the  vicarage,  held  the  mansion* 
hous^  garden,  bam,  and  appurtenances,  which  had  been  assigned 
for  the  residence  of  the  vicar,  from  the  time  he  became  vicar  till  hig' 
death  in  the  year  1724. 

On  the  death  of  George  AntrtAus,  Edward  Repington,  by  inden** 
ture  dated  the  29th  of  December  1724,  nominated  and  appointed  to 
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1 779«     the  said  vicarage  Robert  WUsan^  irfio  oootioaed  vicar  till  his  deariij 
which  happened  in  the  year  1758,  and  reodved  during  that  time 


Sawr^ 

▼.         the  said  sahiries  of  202.  and  16^  and  all  the  other  stipends  and  be- 
CoUv^     nefactions;  and  hb  likewise  enjoyed  the  mapsion-house,  garden, 
bam,  and  appurtenances. 

Edward  Repington  died  in  17S5y  and  on  his  death,  Edward 
Bepingtott^  his  nqihew  and  heir  at  law,  became  seised  in  tail  o£  die 
said  advowson  and  right  of  patronage,  and  all  the  other  premises, 
fay  virtue  of  the  entail  created  by  the  deed  of  setdement  befine 
stated;  and  hci  upon  the  death  of  the  said  Robert  Wibon^  by  an  in- 
strument under  his  hand  and  seal,  dated  the  \wlci December  1758f 
addressed  to  the  bishop  of  Jrf^rj/fritf  and  Cbogw/iy,  afiar  reciting  that 
the  parish  church  of  Tammorth  with  the  perpetual  curaqr  was  then 
void  by  the  said  Robert  WUsfnf%  death,  and  that  the  same  of  right 
belonged  to  his  nomination,  did  certify  to  the  bishop,  that  he  no- 
minated the  respondent  J^fttMm&ncrey  to  the  said  perpetual  curai^ 
and  he  prayed  the  bishc^  to  grant  his  licence  to  the  respondent  to 
officiate  in  the  said  church.  This  instrument  was,  on  the  7th  day 
of  the  same  month  oi  December^  delivered  to  the  bishops  but  he  did 
not  think  proper  to  grant  such  licence. 

The  las^-named  Edvoard  Repin^on  died,  leavingCSiarks  Reping^an 
his  brother  and  heir,  whO)  on  his  death,  became  seised  of  ail  the 
premises  under  the  aforesaid  entail ;  and  Edward  Repington^  having 
in  his  liietime  made  a  will  and  appointed  his  said  brother  Claries 
executor  of  it,  the  latter,  upon  the  death  of  his  brother,  proved  his 
will,  and  became  hb  personal  representative. 

The  said  Charles  Repii^gtOH,  by  indenture,  dated  the  5th  of  May 
1759,  reciting,  among  other  things,  that  the  vicarage  or  created 
vicarage  of  TawwortA^  with  the  perpetual  curacy  of  Tamwortif  was 
become  void  by  the  said  Robert  Wilson's  death,  did  give  and  grant 
[  1 1 85  ]  to  the  respondent  fVUliam  Sawrey  the  said  vicarage,  together  with 
the  said  curacy,  and  did  nominate  and  appoint  him  to  be  viciir  of 
the  said  vicarage,  and  curate  of  the  said  curacy  for  his  life,  upon 
the  terms  before  mentioned.  And  by  another  indenture  of  the  same 
^  date^  reciting  that  the  said  church  and  curacy  were  void  by  the  aaid 
WUsorC&  death,  and  that  the  same  had  become  void  in  the  lifetime 
of  the  last-named  Edvoard  Repington^  and  that  be  had  made  his  wUl, 
and  appointed  the  said  Charles  Repington  sole  executor,  who  had 
proved  the  same,and  that  it  then  belonged  to  him  to  make  a  donation 
and  grant  of  the  said  church- to  a  premier  curate  ac  clerk  in  JVikon^s 
room ;  the  said  Charles  Repington  did  give  and  grant  the  said  parish 
(^urch  and  curacy  to  the  respondent  WUtiaiu  Sawretf^ 

On  the  8th  of  December  1764,  Charles  Repington  died,  lea^ug 
the  respondent,  Charles  Edward  Repington^  his  eldest  son  and  heir, 
iViiafeat;  and  he,  i^pw  bis  Other's  death,  became  seised  of  the 
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adYowscm  and  right  of  patronage  of  die  said  church  of  T^mvxjrth^      1779* 
under  the  aforesaid  entaiL 


C^een  JEltzabetkf  by  letters  |)atent,  dated  the  10th  of  October^  in        t. 
the  90th  year  of  her  reign,  reciting  the  commission  granted  by  king     ^'^''■^ 
Edward  6.  to  sir  Wcdter  MSdmay  and  Bobert  KelwiUf^   and  their 
prooeedings  under  it)  did  grant,  that  from  thenceforth  there  should 
be  a  grammar-school  In  Tam'taorihy  and  that  the  bailifis  of  the  town 
should  be  incorporated  for  ever  by  the  name  of  ^^  the  guardians  and 
governors  of  the  grammar-school  cS  Elizabeth  queen  of  England^  in 
r«mworM  >•"  and  she  thereby  granted,  am<xig  other  things,  that  the 
said  guardians  and  governors,  and  the  tvrenty-four  cajntal  burgesses 
for  the  time  being,  or  the  major  part  of  them,  might  nominate^  a{>- 
point,  and  admit  a  fit  and  learned  pread^er  to  serve  in  the  church 
uf  TaimDorth  /  and  also  two  ministers  or  curates  to  serve  therein 
ibr  ever,  as  often  as  the  same  should  be  void,  with  the  consent  and 
allowance  of  the  earl  of  Esscx^  or  the  h^rs  male  of  his  body,  or  the 
under-steward  of  the  earl,  or  his  siud  heirs  male,  t6  such  admission. 
And  she  thereby  ako  granted  to  the  said  guardians  and  governors 
a  stipend  of  20/.  a  year,  payaUe  to  the  preacher  serving  in  the  said 
church  for  ever ;  and  another  stipend  of  ISL  s,  year,  payable  for 
over  to  two  ministers' or  curates  serving  in  the  chm'ch^  by  the  hands 
of  the  rec^vers-general  of  the  crown  in  thef  counties  of  iSfo^'d  beoA 
Warwick,  in  like  manner  as  they  were  theretofore  paid  for  such  use. 
And  she  thereby  granted  to  them  all  that  her  messuage  with  the 
appurtenances  in  Tanvaortky  and  a  garden  wh^ein  the  late  viqars 
of  the  college  of  Tamworth  used  to  dwell;  in  which  messuage  the  [  1186  ] 
preacher  and  curates  of  the  town  are  therein  mentioned  to  have 
inhabited  at  the  time  of  making  the  letters  patent,  to  hold  to  Ui«m 
and  their  successors  for  ever,  for  the  habitation  of  two  ministers  or 
curates  serving  there  for  ever. 

King  Charles  2.,  by  his  letters  patent,  dated  the  17tb  of  Fdmiarg 
in  the  1 6th  year  of  his  reign,  made  grants  to  the  bailiflb  of  Tatmwarth 
similar  to  those  contained  in  the  last-mentioned  letters  patentof  queen 
Elizabeth^  and  incorporated  them  in  the  same  manner. 

The  respondents,die  guardmns  and  governors  by,  deed  pdl  under 
dieir  common  seal  dated  the  1st  of  December  1758,  by  virtue  ba 
weU  of  the  letters  patent  of  the  SOth  of  queen  EUmbeih  as  of  the 
letters  patent  of  king  Charles  2.,  with  the  consent  and  approbation 
of  k>rd  Weynumthj  their  higb-steward»  nominated,  appointed,  and 
admitted  the  appellant  to  serve  in  the  said  church,  as  minister  and 
curate  there,  and  gave  and  gnmted  to  him  the  offices*  of  preacher, 
minist^,  and  curate  of  the  church,  and,  all  profits  and  stipends 
thereto  belonging,  to  hold  for  his  life;  lord  Wegnumth si^ed  an  i»- 
Morseni^t  un  tlie  deed,  testifying  his  eonaent ;  andlilMs  appdlant>.on 


1186  CASES. 

1779.     the  9di  of  the  same  month,  exhibited  the  deed  to  Mr.  LmondeSy  the 

•"T auditor,  and  caused  it  to  be  enrolled  with  him. 

T.  The  guardians  and  governors  also,  by  another  deed  under  their 

common  seal  dated  the  5th  ^SJmmary  1759,  addressed  to  the  lord 
bishop  oi  Litchfield  and  Caventty^  reciting,  that  the  church  of  Tam- 
worth  with  the  perpetual  curacy  was  then  Yoid  by  the  death  of 
Wilson^  and  that  the  same  of  right  belonged  to  their  gift  of  nomin- 
ation, certified  that  they  thereby,  with  the  consent  of  their  high- 
steward,  nominated  the  appeUant  to  the  perpetual  curacy,  with  the 
stipends  thereto  belonging ;  and  prayed  his  lordship  to  grant  him 
a  licence  for  the  same.  Lord  Weymouth  signed  his  consent,  and  the 
bishop  granted  the  appellant  a  licence  accordingly.  ' 

In  Easter  term  1759,  Charles  Eepington  sued  out  a  quare  impedit 
against  the  respondents,  the  guardians  and  governors,  the  twenty- 
four  capital  burgesses,  and  the  appellant;  and  three  several  issues 
were  tried  thereon  by  a 'special  jury,  at  the  summer  assizes  for  the 
covluXj  oi  Stafford  in  1761,  upon  which  trial  all  the  issues  were 
found  for  the  plaintiff  CAorfes  Bepington ;  whereupon  the  respondent 
Sawrey  entered  upon  the  duty  of  the  siud  living,  and  took  possession 
of  the  k^  of  the  church,  and  officiated  therein,  and  served  the 
diapd  bdonging  thereto.  But  the  appellant  Collins  got  possesaoo 
of  the  vicar^s  faoose^  and  occupied  the  same,  and  received  the  sala- 
ries of  20/.  per  annum  and  162.  per  annum, . 

C  1187  ]  In  Michaelmas  term^  1761,  the  respondent  Satorey  brought  an 
ejectment  in  the  court  of  Common  Pleas,  on  his  own  demise,  against 
the  appellant,  in  order  to  recover  the  possession  of  the  vicarage- 
house  and  garden ;  and  the  same  came  on  to  be  tried  at  the  summer 
assizes  in  1763,  for  the  county  of  Warwick, •  and  upon  the  trial, 
the  appellant's  counsel  insisted,  that  the  respondent  ought  to  prove 
either  admission  and  institution,  or  a  licence  from  the  bishop ;  but 
the  respondent  not  being  prepared  to  prove  a  1  cenoe,  a  verdict  was 
found  for  the  appellant.  However,  in  Easter  term,  1763,  the  judge- 
ment upon  the  verdict  in  1761  was  arrested,  by  reascm  of  a  mistake 
in  the  pleadings. 

In  Michaelmas  term,  1763,  the  respondent  William  Samrey  exhi- 
bited his  bill  in  the  court  of  Exchequer  against  the  appellant,  the 
respondents,  the  guardians  and  governors,  Frederick^  lord  bishop 
otUtchfietd  and  Cooeniryy  and  the  said  Charles  Bepington  £  praying, 
that  the  appellant  might  be  decreed  to  come  to  an  account  with 
him  for  all  sums  of  money,  stipends,  rents,  surplice  fees,  and  other 
perquisites  due  and  ususJly  paid  to  the  vicars  of  the  said  church, 
which  had  been  received  by  him,  or  any  one  to  his  use^  from  the 
time  the  respondent  Sawrey  was  nominated  vicar;  and  also  for  the 
xents  and  profits  of  the  vicarage-houset  and  all  other  the  lands  and 
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estates  beloDging  to  the  vicar,  received  by  the  appellant,  or  paid  to     1 779. 
his  use^  and  might  be  decreed  to  pay  to  the  respondent  Sawrey  ""^ZZT 
what  should  appear  due  on  the  balance  of  such  accounts ;  and  that        ▼. 
the  appellant  might  also  be  decreed  to  deliver  up  to  him  the  posses-    ^*f^^^' 
sion  of  the  said  house  and  lands,  and  that  he  might  be  quieted  in 
the  possession  thereof;  and  that  the  appellant  might  deliver  np  to 
the  said  respondent  the  parish  rqristers,  and  all  other  papers  in  his 
custody  relating  to  the  church  and  parish,  and  usually  kept  by  the 
vicar :  and  that  in  case  the  respondents,  the  guardians  and  govemors, 
and  the  appellant  and  the  bishop,  orany  of  them,  should  pretend 
any  right  or  title  to  the  advowson,  donation,  or  right  of  patronage 
to  the  vicarage  or  curacy,  or  in  case  any  doubt  should  arise  touch- 
ing the  nature  of  the  incumbency  of  the  church,  or  whether  the  same 
was  a  donative  vicarage,  or  a  perpetual  curacy,  or  in  whom  the  right    , 
of  patronage,  donation,  nomination,  presentation,  or  appointment  of 
the  vicar,  preacher,  minister,  curate  or  curates  of  the  church  was 
then  vested,  and  to  whom  the  same  did  then  of  r^ht  belong;  then 
that  such  right,  and  the  several  matters  aforesaid,  might  be  tried  in 
one  or  more  proper  issues,  to  be  directed  by  the  court.    And  that 
the  bishop  might  be  decreed,  if  the  same  sbduld  appear  necessaiy,  [  1188  3 
to  grant  the  respondent  Sccmrey  licence  to  preach  in  the  church,  or 
admit  him  to  the  same ;  and  in  case  he  had  granted  any  licence  to  the 
appellant,  that  he  might  be  decreed  to  recal  it. 

The  appellant  Collins  put  in  a  demurrer  to  part  of  this  bill,  and 
for  cause  of  demurrer  said,  that  the  plaintiff's  pretended  right  to  the 
several  accounts  prayed  by  the  bill  and  the  payment  thereof  and  the 
rents  and  profits,  and  possession  of  the  vicarage-house  and  lands, 
was  merely  a  right  subsisting  at  law,  and  only  and  properly  triable 
by  a  jury,  and  to  be  determined  by  the  common  law. 

This  demurrer  on  argument  was  over-ruled  by  the  .court,  on  the 
10th  of  December  1764,  and  soon  afterwards  the  respondents,  the 
guardians  and  governors,  and  the  24*  capital  burgesses,  put  in  a  plea 
and  answer ;  and  by  their  plea  insisted,  that  the  plaintiff's  right,  if 
any  he  had,  to  the  said  church  and  cure,  was  a  matter  triable  at  law; 
but  on  arguing  this  plea,  it  was  over-ruled  on  the  25th  of  Fdnruary 
1767 ;  from  which  orders,  neither  CoUtns  nor  the  corporation  thought 
proper  to  appeal,  but  afterwards  put  in  their  respective  answers  to 
the  bill,  and  thereby  insisted,  that  upon  the  construction  of  the 
several  grants  of  the  crown  under  which  the  Repington  family 
and  the  corporation  respectively  claimed  the  right  of  nomination, 
such  right  belonged  to  the  corporation ;  and  the  appellant  ColUns 
hoped,  that  his  right,  under  their  nomination,  would  be  established. 

Pending  the  suit  Charles  BepingUm  died,  and  was  succeeded  in  his 
estates  by  the  respondent,  Charles  Edward  Repington ;  against  whom 
the  proceedings  were  duly  revived* 
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177<l.         The  ante  beaiK  at  htne^  cnoe  on  to  be  fcevd  bcfaie  the 

m  June  1768 ;  and  fbqr  hsviiig  Cakan  tme  to  cansdor,  Ad,  od  die 
24€fa  of  Naotmber  fbUowin^  order  and  decree^  dni  k  siioold  he 
ivicjied  to  a  trial  to  be  had  between  the  parties  at  hnr,  inafie^jiied 
action,  to  be  fcr  that  porpoie  brought  in  die  cfice  of  pleas  of  that 
ooort,  to  try  the  several  issues  fidloaring:  1st,  Whether  CSbvfci 
BepimgUm,  brother  and  heir  at  law  of  Edmard  BqmgUm^  ormj 
person  daiming  bjr,  froniy  or  under  them,  or  either  cf  them,  was 
before,  and  on  the  5th  day  of  Ifi^  1759,  sdaed  of  or  entitled  vMd 
the  adTowBon  of  the  vicarage  aodcfanrchcfTaaainrlA^  8d,  Whc^ 
ther  the  respondent  WUUam  Sawref  was  before  and  at  the  time  cf 
cxhibitii^  his  bill  in  the  cause  lawfidly  appointed  vicar  ct  Tmih 
worth  ?  Sd,  Whether  the  same  respondent  was  entitled  to  the  bouse 
formerly  belonging  to  the  vicars  choral  of  Tammartk  ?  And  4tli, 
Whether  the  same  reyondent  was  entided  to  the  stipends  or  salaries 
C  1189  3  of  ML,  8/L,  and  8/.  of  the  curates  of  TiaaiDoriA,  or  any  ot  either 
and  idiidi  of  them ;  and  the  usual  directicms  were  given  ooocem- 
ingsnditiiaL 

From  this  decree  the  if>pdlant  appealed  to  the  House  of  Loids; 
and  on  his  behalf  it  was  argued,  that  the  ancient  law  had  so  modi 
regard  to  plenarty  and  to  the  peace  of  the  church,  that  if  die  clerk 
of  a  usurper  was  admitted,  the  rightful  patron  lost  his  turn  of  pre- 
senting for  that  .vacancy :  but  the  statute  of  Westminster  2d  gave 
the  action  of  quare  impedit^  provided  it  be  brought  within  six 
months  after  the  church  becomes  vacant.  That  in  the  present 
case,  Mn  Bepington,  the  patron,  had  availed  himsdf  of  that  action, 
and  it  had  been  determined  against  him.  It  was  immaterial  on 
what  point  it  was  so  determined,  because  the  determination  was 
conclusive.  But,  if  after  the  six  months  dapsed,  and  after  the 
patron  had  failed  in  his  suit,  and  was  preduded  from  conmiendng 
any  other,  his  clerk  m^ht  prefer  his  bill  in  a  court  of  equity, 
praying  issues  to  be  directed  to  try  a  right  which  was  merdy  legal, 
and  for  an  account  of  the  profits  of  a  benefice,  whidi  the  incum- 
bent who  had  been  duly  instituted  had  a  legal  right  to  retain ;  the 
policy  of  the  law,  in  giving  the  action  of  quare  impedit^  and  in 
limiting  the  time  in  which  it  should  be  brought,  and  the  damnges 
to  be  recovered  by  it,  would  be  entirdy  defeated :  and  upon  this 
ground  it  was  apprehended,  that  the  court  of  Exchequer,  as  a  oourt 
of  equity,  ought  not  to  have  itetained  the  respondait  Sawi-mfs  suit, 
but  his  bill  should  have  been  dismissed. 

Supposing,  however,  that  the  subject  matter  of  the  bill  was  pro- 
perly within  the  jurisdiction  of  the  court,  and  that  the  respondent 
Sitwretf  was  entided  to  every  part  of  th6  relief  prayed  by  bis  bill ; 
yet  the  order  directing  these  issues  was  concdved  to  be  very  im- 
proper :  for  the  questions  to  be  tried  by  them  depended  upon  written 
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evidence  which  wa»  belbre  the  court ;  and  principally  upon  the  con-     1 779. 
struction  and  eifect  of  the  grant  to  Dcwning  and  ^f^ieUm :  and    ""^^^ZT 
therefore  the  court  ought  not  to  have  directed  issues  to  be  tried         v. 
before  a  single  judge,  by  a  jury  at  an  assize,  but  should  themselves     ^^■'*^- 
have  determined  the  cause  ;  as  the  evidence,  to  which  both  parties 
referred  thansdves,  was  iully  before  them. 

On  Ae  other  side  it  was  contended,  that  the  court  of  Exchequer, 
as  a  court  of  equity,  had  a  jurisdiction  to  entertain  4he  suit ;  the 
relief  prayed  being  an  account  of  profits  received  by  the  appellant, 
and  for  a  delivery  of  the  parish  roisters  and  other  muniments  be- 
longing to  the  church ;  all  which  were  heads  of  relirf  pr€f)er  for  a 
court  of  equity.  The  bill  also  prayed,  that  the  bishc^  might  recal 
hia  licence  to  the  appellant,  ^and  grant  one  to  the  respondent  Saw-  [  1190  ] 
reyj  which  it  was  presumed  the  bishop  would  would  diink  fit  to  do 
when  the  right  was  determined.  And  as  the  relief  depended  upon 
the  question  of  right,  the  bill  therefore  further  prayed,  that  issues 
at  law  might  be  directed  to  determine  the  right,  as  incidental  to  the 
relief  prayed:  and  the  question  upon  the  right  being  a  l^al  ques- 
tion, the  court  had  directed  such  issues  as  would  efiectually  dedde  it, 
and  be  a  foundation  for  granting  the  relief  prayed  by  the  bill.  As 
to  the  ol^ection,  that  the  right  being  a  matter  merely  triable  at  law, 
a  court  of  equity  ought  not  to  have  entertained  the  bill ;  it  had 
already  been  determined  and  over-ruled  both  upon  the  plea  and  the 
densurrer;  and  therefore  to  persist  in  it  any  farther  was  vexatious, 
llie  relief  prayed  was  such  as  a  court  of  equity  alone  could  decree ; 
and  therefore  the  bill  ought  not  to  have  been  dismissed :  and  the 
question  of  right  being  a  legal  question,  the  court  did  well  in  send- 
ing it  to  law  to  be  tried,  reserving  the  consideration,  whether  they 
should  relieve  the  party  or  not,  till  the  event  of  the  trial  should  be 
known. 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged, 
that  the  same  should  be  dbmissed ;  and  the  decree  'therein  com- 
plained of  aflSrmed. 


Tr;  19  Geo.  III.    A.D.  1779.    Scac. 

Evans  and  Shaddock  v.  Green.    [MS.] 

This  was  a  bill  by  the  lessees  of  the  vicar  of  Fidkam  against  s.  C. 
a  gardener  for  subtraction  of  tithes.     The  plaintifl^  received  a  no-  \^^il*g, 
tice  fbom  the  defendant  .that  he  should  set  out  his  tithes  every  day  Where  the 
except  Sundays^  as  they  became  fit  to  be  gathered  for  the  market.  JJ^^'JJ^" 
The  defendant  in  consequence  of  this,  under  colour  of  setting  out  plaintiff 
the  tithes  fairly,  it  was  alleged,  studiously  threw  out  the  refuse  of  tjcula/"' 
his  garden,  and  otherwise  conducted  himself  in  a  fraudulent  manner  in^^ccs  of 
to  the  prejudice  of  tiie  plaintiffs.     It  was  insisted  by  the  plaintifls'  setting  out 
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1775.  counsel,  that  the  evidence  was  so  fiiU,  so  dear,  Add  so  dr^im^ 
stantial,  as  to  render  the  case  too  dear  to  need  the  interposition  of 

T.  a  jury :  seventeen  witnesses  must  be  perjured,  if  the  merits  were  not 

^[|^  with  the  plaintiffi:  that  no  such  consequence  could  follow  on  the 

titiia»aiid  other  side,  as  there  was  only  some  general  swearing  by  some  ser- 

^*^  vants,  that  when  the  fruits  were  gathered  the  tithes  were  fiurly  set 


tfaedefad-  out:  that  if  there  were  any  doubt,  they  admitted  an  issue  would  be 
itiftn  necessary;  but  that  here  there  was  no  doubt  at  all. 

C  1191  ]  £^e  B* — The  single  question  is,  whether  the  tithes  have  beoi 
^^^^  fiiirly  set  out  It  is  admitted  the  plaintiffi  have  given  very  far- 
aU^gatkms  dble  and  wei^ty  evidence,  and  that  pointing  to  particular  &cts. 
SLcow^  On  the  other  side,  there  is  a  general  evidence  which  goes  to  a  go- 
dirMikl  an  neral  contradiction  or  denial  of  the  particular  evidence  on  the  part 
gM^  of  of  the  plaintiffi.  The  substance  of  all  the  evidence  on  both  sides  is 
wUch  (the  this :  ten  or  eleven  witnesses  speak  to  particular  instances  of  not 
kJLjI  fiiirly  setting  out  the  tithes,  particularizing  the  manner,  &c*     This 


to^M  pe-     evidence  unanswered  would  indeed  be  clear  proof  of 

of  tithes*  But  die  defendant's  witnesses  say,  that  in  no  case  within 
their  observation  (and  they  have  had  constant  opportunity  of  ob- 
serving) was  there  any  unfidmess,  but  that  the  tithes  were  fiiirly 
taken  promiscuously ;  that  they  were  not  of  inferior  value,  imht 
were  there  any  improper  attempts  to  conceal,  &c.  Now  these 
assertions  cannot  be  true,  if  the  plaintifls'  instances  are  true.  This 
therefiire  is  positive  as  much  as  the  pliundfi'  evidence,  though  not 
equally  satisfiictory.  The  question  therefore  is,  Whether  the  court 
ought  ta  decide  upon  this  evidence^  or  to  send  it  to  a  juiy?  If  they 
are  bound  to  dedde,  there  is  little  doubt  in  &vour  of  the  plaintifl^ 
because  their  evidence  is  particular  and  strong;  and  if  the  wit- 
nesses have  not  spoken  the  truth,  they  are  liable  to  be  indicted 
fi)r  perjury. 

On  the  other  side,  the  evidence  is  more  general,  and  less  open  to 
perjury.  But  there  is  a  further  di£Bculty — the  plaintifis'  bill  on  the 
ground  of  fraud  states  generally  inferior  value,  secreting^  unseason- 
able hours,  &C. .  On  this  there  is  an  issue  and  proof.  The  plain- 
ti£&  prove  in  the  interrogatories  the  general  allegations  by  particu- 
lar facts.  The  defendant  cannot  encounter  this  evidence  but  in  a 
general  way,  not  knowing  before-hand  the  particular  fiicts.  If 
therefore  the  court  were  to  give  to  the  plaintiff  credit  as  to  proof  of 
particular  evidence,  it  seems  as  if  it  would  not  do  justice  to  the  de- 
fisndant.  If  then  the  intervention  of  a  jury  be  necessary,  what  is  to 
be  done?  The  difficulties  of  an  action  will  be  great,  as  to  the 
length  of  time,  the  minuteness  of  the  artides,  &c.  The  court  ought 
therefiire  (if  possible)  to  prevent  these  difficulties,  and  the  mode 
seems  easy.  It  may  be  by  confining  the  period  to  two  or  three 
months,  and  letting  the  rest  abide  that,  because  by  the  whole 
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it  seems  as  if  the  course  of  setting  out  the  tithes  during  the  whole     ►!  779. 

time  were  the  same.     Let  the  issue  therefore  be  whether  fairly  set    ""I 

out  during  the  months  of  October  and  November.  ▼. 

Hotham  and  Perryn  B.  concurred.  .^'*^*** 

The  defendants  accordingly  brought  their  action  on  the  plea  side  C  1 192  \ 
of  the  court  against  the  defendant  on  the  statute* 

And  the  causes  came  on  to  be  tried  before  the  Lord  Chief  Baron 
ShfMier:  when  all  matters  in  difference  were,  by  consent,  referreil 
to  the. award  of  Michael Impey  esq.  who  was  also  to  settle  what 
dionld  be  paid  in  future  by  the  defendant  as  a  composition  for  the 
said  tithes;  and  on  the  Iddi  of  Septend>er  1780,  the  said  M.  Tng>ey 
made  his  award  in  &vour  of  the  defaidant,  with  costs  of  suit ; 
and  certified,  that  he  had  settled  that  the  sum  of  SL  1 1^.  was  a 
fair  and  adequate  composition  to  be  paid  by  the  defendant  for  the 
said  tithes. 


H.  20  Geo.  IIL    A.D.  I78O.    Scac. 

f wells  v.  Welby.  [MS.] 

In  this  case  the  court  ordered,  by  consent,  two  issues  to  try,  s.c. 

First,  ^^  Whether  the  occupiers  for  the  time  being  of  so  much  ]>ea-.  132. 
nieadow  and  pasture  land,  part  of  the  lands  called  or  known  by  the  Y^  ^ 
name  of  the  Old  Inclosurey  as  lies  or  is  situate  within  the  parish  and  preTious 
chapelry  of  East  AUington  in  the  county  of  Lincclnj  have,  from  time  ^™*J^?*5^ 
immemorial,   constantly  paid  and  been  accustomed  and  of  right  The  »nk^ 
ought  to  pay  yearly  to  the  rector  for  the  time  being  of  the  medlety  "^  *^^.* 
of  Sedgbrooky  with  the  parish  and  chapelry  of  East  AUington  annexed,  question  of 
the  sum  of  twelvepence,  and  no  more,  for  every  acre  of  the  said  ^^^j*** 
meadow  and  pasture  land  when  used  as  such,  and  so  in  propoition  can  be  de- 
fbr  any  less  quantity  than  an  acre ;  and  whether  the  said  rector  for  ^^'f y  a 
the  time  being  hath  accepted  the  same,  as  a  modus  for  and  in  lieu  jury- 
and  satisfaction  of  all  manner  of  tithes  whatsoever  yearly  arising, 
renewing^  or  payable  upon  or  from  the  said  meadow  and  pasture 
land  when  used  as  such  ?" 

Secondly,  *^  Whether  the  occupiers  for  the  time  being  of-  suck 
meadow  and  pasture  land,  part  of  the  said  lands  called  or  known  by 
the  name  of  the  Old  Indosure^  as  lies  or  is  situate  within  the  parish 
of  West  AUington  in  the  county  of  Lincoln^  have^  from  time  imme- 
morial^  constantly  paid,  and  been  accustomed,  and  of  right  ought  ' 
to' pay  yearly  to  the  rector  for  the  time  being  of  the  said  parish  of 
fVest  AUington^  the  sum  of  twelvepence,  and  no  more,  for  every 
acre  of  the  last  mentioned  meadow  and  pasture  land,  when  used  as 
such,  aiyl  so  in  proportion  for  any  less  quantity  than  an  acre;  and 
whether  the  rector  for  the  time  being^  bath  accepted  the  same  as  a  [1193  ] 
moAa  for  and  in  lieu  and  satisfaction  of  all  manner  of  tithes  whatso- 
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178€t.     ever  yearly  ari»D^  renewing,  or  payable  upon  or  from  the  last 
^y^^^      mentioned  meadow  and  pasture  land  when  used  as  such  ?" 

▼.  The  defendants  in  equity  to  be  plaintifi  at  law. 

Wtikjh  'pi^^  issues  were  tried  by  a  special  jury  of  the  county  diUneoln^ 

and  were  both  found  in  fiivour  of  the  occupiers ;  but  Mr.  Juadce 
BuUevj  who  tried  the  cause,  indorsed  the  posUa  in  the  fidlowing 
words :  ^*  The  land  in  question  was  proved  to  be  now  w<ffth  sixteen 
shillings  an  acre  on  an  average,  and  that  thirty  yeas  ago  it  was 
worth  only  twelve  shillings  an  acre  on  an  average.  If  the  court 
should  be  of  c^inion  that  upon  this  evidence  the  modus  is  rank,  thoa 
a  verdict  is  to  be  entered  for  the  defendant."  P.  Sutler. 

Upon  the  cause  coming  on  for  further  directions,  Nemnham^  Bta^ 
toUf  Wheeler^  Balgmf,  and  Sutton^  for  the  plaintifiTin  equity,  who 
was  the  defendant  at  law,  contended,  that  a  case  of  this  kind  may 
exist  where  a  court  would  not  send  to  a  jury  upon  a  mere  question 
of  fact;  that  there  was  suflScient  in  the  present  case  to  maintain 
the  indorsement;  that  a  modus  for  a  particular  thing  may  be  rank 
in  one  place,  and  not  so  in  another;  that  rankness  was  a  vexy  old 
objection ;  for  moduses  being  founded  upon  contract,  it  was  com«> 
petent  to  the  court  to  inquire  into  the  reasonableness  of  the  foun- 
dation. They  admitted  that  modem  cases  had  lefl  rankness  to  be 
considered  on  the  trial  of  the  issue,  but  they  did  not  know  that 
It  had  ever  been  determined,  that,  whether  a  modus  or  a  temporary 
composidon  was  a  question  of  &ct ;  that  it  did  not  appear  what  was 
the  ground  of  the  decision  upon  the  re-hearing  in  the  case  of  Grass-- 
Sopn  847.  combe  v.  Jefferies^  referred  to  by  lord  Hardwicke  in  Chapman  ▼. 
Smith  s  nor  is  it  known  what  was  the  final  event  of  that  case;  that  a 
modus  was  like  other  customs,  and  might  be  overturned  by  internal 
evidence ;  tliat  in  the  question  to  the  court  of  Common  Pleas  in 
Siipmi  \6C  i^te  y.  Doaiing,  it  was  assumed,  that  the  modus  had  been  paid  time 
out  of  mind ;  and  therefore  rankness  could  be  no  objection  in  that 
case.  They  said,  that  perhaps  it  was  not  necessary  to  contend 
whether  rankness  was  a  mere  question  of  law ;  that  admitting  it  to 
be  a  question  of  fact,  it  was  a  fact  to  be  decided,  not  by  a  juiy,  but 
by  the  general  antiquary  knowledge  possessed  by  the  court;  that  it 
depended  upon  the  comparative  value  of  land  and  money  in  former 
days;  that  the  facts  found  fully  warranted  a  conclusion  in  favour 
of  the  plaintiff  in  equi^ ;  that  from  the  evidence  in  the  cause  a 
[  1194  ]  shilling  must  have  been  adequate  to  the  whole  value  in  the  time  of 
SupnToi.  Bichard  the  first  They  cited  the  cases  of  Benson  v.  OUvej  and 
Suptm  78S.  ^cin  V.  Pigotj  in  which  last  case  lord  Hardwicke  over-ruled  a  fenn 
modus  for  rankness. 

HiB  Seijeant,  for  the  defendant  in  equity  said,  that  he  would  not 
tentend  but  that  the  court  may  decide  upon  a  modus  where  it  is 
evidently  rank ;  but  that  if  any  supposition  will  save  it,  it  ou^t  to  be 
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made ;  diat  the  modus  in  ibis  c&se  was  npt  larger  than  many  which     1 780. 
had  been  allowed;  that  if  so,  it  was  not  necessarily  rank ;  that  the     \p^ 
existence  of  the  modus  was  the  point  in  issue;  that  the  value  found        t. 
might  tend  to  disprove  its  existence,  but  that  if  its  existence  was      ^^* 
ibund,  rankness  could  be  no  objection ;  that  here  the  existence  was 
found :  that  nothing  else  was  found,  for  the  indorsement  was  the 
judge's.     In  Paie  v.  Gardiner,  it  was  objected  to  moduses  of  19d.  Supra  soi 
an  acre  for  low  meadows,  and  8^.  an  acre  for  high  meadows,  in 
Keu  of  tithe  of  hay,   that  they  were  rank ;   that  they  could  be 
only  temporary,  by  reason  of  their  largeness ;  that  the  hay  of  a 
whole  acre  was  anci^itly  not  worth  the  amount  of  the  tidie  at  that 
tnte.    However,  upon  the  appeal  to  the  House  of  Lords  issues 
were  directed.     And  there  the  appellants  say  there  is  no  rule  of 
law  to  limit  the  value  of  moduses  s    that  they  were  all  ori^nally 
contracts  or  compositions  real ;  and  the  owner  might  endow  with  • 

more  than  the  real  value;  and  a  farthing  an  acre  would  be  too 
much  on  a  ri^d  adherence  to  value  in  the  time  of  Richard  the  first. 
It  appears  fix>m  Vin.  Abr.  tit  Dismes^  D.  a.  pi.  47.  that  the  decree  of 
the  court  of  Exchequer  in  this  case  was  reversed,  according  to  lord 
Harcourfs  MS.  tables,  because  churches  might  have  been  endxmed  mth 
more  than  the  value  cf  the  tithes.  In  the  case  of  Grffitrd  v.  Webb,  Sup™  708. 
there  was  a  decree  against  the  rector  of  Stoke  in  Surry  for  a  modus 
of  9d.  for  a  lamb ;  which  decree  was  affirmed  upon  an  appeal  to  the 
House  of  Lords.  He  said,  that  the  notion  of  rankness  being  suf- 
ficient to  enable  the  court  to  determine  upon  a  modus  was  first 
tdcen  up  by  Lord  Chief  Baron  Wards  that  Pole  v.  Gardiner  was  in 
his  time;  diat  the  notion  was  not  warranted  by  antiquity,  and  it 
was  condemned  almost  as  soon  as  it  prevailed.  The  value  of  lands 
at  different  periods  was  exceedingly  uncertain :  it  varied  from  the 
Accidents  of  inclosure,  depopulation,  8cc.  and  no  certain  conclusion 
oould  be  drawn  from  the  present  value ;  in  Chapman  v.  Smith,  lord  Supra  857. 
,  Hardwieke  mentions  tlie  case  of  Grasscombe  and  Jefferies,  where  a 
modus  ofl2d.Bn  acre  was  sent  to  a  trial.  In  the  case  of  Sansom  v.  Supra 806. 
Shaw,  Mich.  1748,  in  C.  P.  on  a  motion  in  arrest  of  judgment  in  [  1 195  ] 
pnAibition  upon  a  modus  of  lOd.  an  acre  payable  by  all  but  to#ners 
Ibr  pasture  and  meadow  ground,  two  objections  were  taken ; 
1st,  That  the  modus  was  rank,  and  therefore  could  not  have  beeii 
before  time  of  memory;  2d,  That  it  was  uncertain  in  excluding 
towners.  Bdfield  shewed  cause,  and  said  that  lord  C.  B.  Ward 
fint  introduce  the  doctrine  of  rankness.  Lord  C.  J.  WiUes  said 
he  could  not  comprdiend  the  ground  of  it;  that  it  was  not  likely 
the  owners  would  pay  more  than  the  value  of  the  tithes ;  but  that 
vre  were  to  go  not  upon  presumptions  but  proof;  tfiat  the  time  of 
Jfi*  6.  is  as  immemorial  now  as  the  time  of  i{.  1.  was  at  the  time 

y  2 
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1780.     of  the  statute  of  West.  I. (a)^    Littleton  states  two  opiniims  with 

^^^nfgill^   respect  to  prescription ;  the  last  was  probably  his  own.    In  2  Ro^ 

▼.         Abr.  269.  pi.  16.  lord  SoUe  states  it  as  his  opinion,  that  the  time  of 

^'^      memory  at  this  day  should  be  limited  to  sixty  years ;  but  he  admits 

the  practice  to  be  different. 

Cust  on  the  same  side  argued,  that  the  case  of  rankness  was  not, 
now  before  the  court  upcm  this  indorsement ;  that  it  never  ooold  be 
brought  before  the  court  after  verdict ;  that  the  first  case  of  rank* 
ness  was  Grasscombey.JejfferieSf  17th  November  1687,  on  thismodttf; 
lord  Hardmcke  had  a  note  of  it  from  Mr.  Ward;  the  ffipdus  was  at 
first  holden  to  be  rank,  but  that  decree  was  reversed  on  a  re-'hear- 
ing ;  that  the  next  case  in  whidi  rankness  was  brought  forward 
was  that  of  Pole  v.  Gardiner  i  that  that  was  in  queen  Afine^s  time, 
just  lifter  .&icAev^^/'s  trial,  when  the  cry  '^  The  church  is  in  dan- 
ger" was  up ;  that  in  the  year  1729  the  case  of  Chapman  v.  MonsoH 
was  determined,  when  the  Lord  Chancellour  and  two  judges  estab- 
lished a  modus  of  4i.  an  acre;  that  the  modus  in  Ckapman  v.  Smith 
was  established  after  a  trial  at  law ;  that  in  Giffard  v.  Webb^  the 
court  went  upon  the  case  of  Pole  v.  Gardiner^  and  directed  an  issue^ 
which  dh*ectton  was  affirmed  by  tlie  House  of  Lords.  He  said, 
that  he  was  of  counsel  in  the  case  of  Sansom  v.  Skcm^  when  it  was 
tried  at  Lincoln  assizes  before  lord  C  B.  Parker ;  that  they  had  a 
rule  to  be  at  liberty  to  move  for  a  new  trial  if  they  did  not  succeed 
in  the  motion  in  arrest  of  judgment;  but  they  never  did  move  for  a 
new  trial ;  that  in  that  case  the  largeness  of  the  modus  was  holden 
to  be  nothing  else  than  a  mere  circumstance :  that  it  was  evidence 
to  a  jury;  and  lord  C.  J.  fVilles  said  they  do  not  carry  it  fiirther  than 
Supra  802.  60  years,  because  of  the  statute  of  Elix*  In  the  case  of  Richards 
[  1 196  ]  ^*  •S^E^^'^9  1  ~^^*  lord  Hardwicke  takes  a  distinction  between  a  case 
on  the  value  of  lands,  and  one  on  the  value  of  specifick  things ; 
that  history  settles  the  one  though  not  the  other;  that  it  was  ex- 
ceedingly difficult  to  ascertain  the  value  of  lands  at  a  distant 
period.  He  said  that  the  question  to  be  tried  in  the  present  case  was 
not,  whether  a  composition  before  the  ISth  of  Eliz*  is  reasonable^ 
but  whether  it  existed.  In  considering  these  compositions,  he  said, 
all  idea  of  bounty  was  not  to  be  excluded ;  that  it  might  be  a  bene- 
ficial bargain  in  prospect  of  future  advantage,  though  half  the  lands 
of  the  parish  were  given  $  that  the  case  of  Pyke  v.  DotoUng  was  un- 
distinguishable  from  the  present  case,  upon  the  point  of  that  being 
concluded  by  the  verdict ;  that  the  present  case  supposed  the  &ct 
of  the  existence  o^  the  modus  $  that  the  defendant  at  law  called  no 
witnesses  to  disprove  it ;  that  the  court  therefore  could  not  say  that 

{a\  In  ffCoimor  t.  Cookt  6  Ves.  665.  the  M.R.  in  Short  ▼.  Let,  2  Jac.  4  Walk.  497i ;  w 
Lord  Chancellor  made  tooie  strong  obeervations  that  its  authority  may  be  considered  as  much 
on  the  laft  cited  case,  as  did  Sir  Tho,  Pfumer,    shaken. 
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the  fiict  so  found  is  not  true.  The  only,  question  refeired  to  them  is^     1780. 
whether  upon  the  fact  proved  of  the  value  of  the  lands  the  verdict   ^^T^T" 
is  wrong;  a  question  which  the  &ct  found  of  the  existence  of  the         v; 
modus  does  away.  ^''^' 

Lord  C'B. — Courts  of  equity- deciding  upon  facts  and  law  often 
decide  on  die  fiict  appearing  in  evidence  before  them ;   and  in 
questions  of  nu)dus  on  bills  for  account  of  tithes,  have  frequently 
formed  their  opinion  on  the  internal  evidence  of  die  modus^  and 
have  decreed  accordingly.     But  in  one  like  the  present  they  have 
often  sent  it  to  a  jury  to  try  whether  immemorial  or  not     It  is  of 
necessity  that  the  jury  must  decide  and  draw  their  conclusion 
from  all  the  tacts ;  and  therefore,  on  the  present  occasion,  it  was- the 
province  of  the  jury  to  draw  the  conclusion.     The  question  then 
189  Have  they  so  done?  It  is  said  they  have,  for  the  finding  is,  that 
the  ooeupiers'for  the  time  being  of  the  meadow  and  pasture  land 
IB  the  declaration  mentioned^  have,  from  time  immemorial)  con- 
stantly paid,  &c.     And  to  be  sure,  if  they  have  satis&ctorily  de- 
cided the  question,  this  court  can  make  a  decree  upon  their  finding. 
But'it  appears  most  manifisstly  from  the  indorsement,  that  the  judge 
conceived  the  inference  to^be  drawn  was  an  inference  of  law  and  not 
of  fiurt.     If  so,  it  was  impo^ible  that  the  jury  should  be  informed  by 
the  judge,  or  apprized  tihat  it  was  their  business  to  draw  the  con- 
clusion of  fiict     Satis&ction  therefore  has  not  been  had  by  this  trial, 
and  satisfiu;tion  must  be  had  before  we  can  make  a  decree. 

Eyre  B. — The  issue  was  directed  for  the  satis&ctioif  of  the  court 
The  indorsement  cannot  be  rejected,  because  made  according  to  the 
directions  of  the  judge;  and  if  read,  it  proves  his  opinion  tiiat  rank* 
ness.  was  matter  of  Taw  arising  on  the  fact  proved.  The  first  ques- 
tion then  is,  Is  it  matter  of  law?  Certunlynot,  as  now  setded,  as  [  1197' J 
well  OS  from  tiie  reason  of  the  thing.    Second,  If  it  be  matter  of  , 

fiict  only.  Can  ibe  court  make  a  conclusion  of  law  where  no  oon«p 
elusion  of  law  arises  I  Certainly  not  And  it  is  equally  impossible 
to  decide  on  the  fiiots*  as-  found.  It  is  said,  that  if  it  be  to  be  con- 
sidered as  a  motion  fi«r  a  new  trial,  we  must  have  the  report  of  the 
jodgQ  before  whom  the  issue  was  tried ;  but  that  is  not  necessary 
here,  because  it  is  sufiiciently  certified  by  the  indorsement.  No 
satisfiictory  trial  has  been  had  in  this  case,  because  a  matter  of  fact 
has  been  taken  for  a  matter  of  law.  It  is  not  enough  to  say  the 
matter  was  talked  of  before  the  jury,  and  that  they  might  have  ^de- 
cided upon  all  the  grounds;  they  ought  to  have  had  it  put  to  them 
as  a  part.of  their  duly. 
The  other  barons  concurred,  and  a  new  trial  was  directed,  upon 

which  a  verdict  was  found  for  the  defendants,  the  rectors,  (a) 

-  -  -  -  .  ,1         I  .    -  -- 

(a)  See  O'Connor  ▼.  Chok,  6  Ves.  €65>  infra.,  where  the  authorities  as  to  the  modta 
ct  12».  an  acra  are  much  discussed. 
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^^^^^  H.  20  Geo.  III.    A.D.  1780.    Scac. 

^"^  Hidchins  y.  Maugkan.    [MS.] 

Jhfai^gftan.       j.^  plaintiffs,  trustees  under  the  will  of  Nathaniel  late  Lord 
4  Wood's     CrewCf  Baion  of  Stean,  and  Lord  Bishop  of  Dtarham^  deceasedt 
Be^.  143.   stated  that  they  had  been  for  six  years  past  seised  in  fee  of  all  tfa« 
doMd  lands  tithes,  great  and  small,  arising  in  the  chapelry  of  Skoilejf  in  the 
il^^Iice  ^o™ty  oi  NoHhumberland  s  that  the  defendanU  for  three  years  past 
crops  by  the  had  occupied  therein  land,  which  was  part  of  a  piece  of  ground  called 
^^^Ig     Balbeck  Common  f  that  they  had  respectively  growing  thereon  oat8> 
cnitiire  ar»  rye,  barley,  peas,  and  turnips,  which  they  had  reaped,  pulled,  and 
exemption    carried  away  without  setting  out  or  paying  the  tidies  thereo£    The 
for  seven      bill  therefore  prayed  an  account  and  payment, 
t^ft^te        ^^^  defendants  admitted  that  the  plaintiffi  were  owners  of  the 
s  &  3  jr.  6.    tithes  of  com,  grain,  and  other  predial  and  small  tithes  arising  in 
the  parish  of  Shotley,  except  such  hay-tithes  or  tnodmes  in  lieu  thero* 
of,  and  small  tithes,  as  the  curates  of  the  perpetul  curacy  otSkotiey 
were  entided  to ;  that  they  had  in  the  said  years  severally  occupied 
land  in  die  said  chapelry,  part  of  a  certain  moor,  common,  or  tract 
of  waste  land  within  or  parcel  of  the  manor  ciBalbeckf  called  Bal* 
beck  Common,  from  which  they  had  reaped  and  carried  away  com» 
[  1198  ]  grain,  peas,  turnips,  and  meslin,  without  setting  out  or  paying  to 
the  plaintiffs  the  tithes  thereof;  for  that,  by  5  G.  3.  for  dividing 
and  inclosing  Balbeck  Common^  or  the  said  tract  of  waste  land  in 
the  barony  or  manor  of  Balbeck  ;  and  by  the  2  &  S  JEdw.  6.  c  IS. 
the  several  parcels  of  land  so  occupied  by  them  respectively  were 
exempted  from  the  payment  of  tithes  for  seven  years  after  the  im- 
provement thereof. 

The  witnesses,  whose  depositions  were  read  on  the  part  of  the 
plaintifi^  deposed  ihaiBeUbeck  Common  was  not  naturally  barren 
and  unfruitful ;  that  it  was  rendered  fit  and  proper  for  tillage  by  tha 
ordinary  course  of  husbandry  used  in  moor  lands,  that  is,  by  parity, 
burning,  and  liming;  that  following  this  course,  and  adding  two» 
three,  or  four  fothers  to  an  acre,,  the  hmd  had  produced  tolerably 
good  crops ;  that  afker  the  first  crop  had  been  raised,  no  other  ex* 
pence  or  extraordinary  labour  had  been  employed  than  was  required 
in  lands  in  general ;  that  the  crops  of  some  of  the  occupiers  had 
been  equal  to  the  crops  on  some  adjoining  ancient  improved  lands  ; 
that  the  produce  of  one  crop  would  not  repay  the  expences  of  cul- 
tivation, but  that  the  produce  of  three  crops  would  reimburse  all 
expences  whatsoever,  and  something  more. 

On  the  part  of  the  defendants,  the  deposition  of  one  Cuthbert 
Robinson  was  read,  which  stated,  that  he,  the  witness,  had  been  accus- 
tomed to  husbandry  from  his  infancy,  and  was  well  skilled  in  land. 
That  no  considerable  part  of  the  common  would  or  ever  did  grow 
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or  produce  a  valuable  crop  of  conif  gnun,  or  odier  fhiits  by  the      1 760. 
ordiiiary  means  of  culture  used  in  the  country  with  respect  to  fer-    ^JI^[^ 
tiJe  and  improvable  grounds  upon  their  being  converted  from  grass         ▼. 
to  arable  lands ;  but  that  it  would  be  absolutely  necessary  in  order   ^<^^<^ 
to  obtain  a  crop  of  6om,  &c.  of  any  considerable  value,  to  pare, 
burot  and  lime  or  manure^  or  to  pare,  bum,  and  dung  or  soil  the 
same  in  an  extraordinary  manner  and  at  a  very  extraordinary 
expence:  that  seven  years  ago  Swinburne^  one  of  the  occupiers, 
plough^  seven  acres  of  the  best  ground  in  his  allotment  of  Balbeck 
Common  and  winter-fidlowed  it;  after  croS8-f>]oughed  it  and  har- 
rowed kf  and  then  gathered  up  and  burnt  the  clods  or  turves  upon 
the  ground;   then  sowed  it  with  oats:  that  the  crop  produced 
was  exceedingly  bad,  and  in  his  judgement  would  hardly  pay  the 
^xpeoce  of  re^iag  :  that  a  great  part  of  the  oats  was  so  thin  anci 
shorty    that  it  could  not  be  cut,    and  was  therefore  left  on  the 
ground :  that  in  the  last  spring  Hopper^  another  occupier,  pared 
about  thirty*^bt  acres,  and  sowed  ri^)e-seed  on  eighteen  acres,  [119^] 
and  set  turnips  on  twenty  acres :  that  he  did  not  lime  or  manure 
them :  that  the  crops  were  exceedingly  bad,  though  the  season  was 
remarkably  good ;  that  he  almost  daily  viewed  them ;  and  that  the 
rape  was  not  of  more  value  than  twenty  shillings. 

Upon  this  evidence  the  court  ordered  the  bill  to  be  retained  until 
Michaelmas  term,  with  liber^  to  the  plaintiffs  in  the  mean  time  to 
bring  an  action  upon  the  statute  of  2  &  3  JS.  6.  against  all  the 
d^ndants  for  the  recovery  of  tb4  titb^  deinandiBd  by  the  bill;  the 
plaintiffi  in  such  action  to  state  all  the  lands  to  be  in  the  joim 
occupation  of  the  defendants,  and  the  defendants  to  admit  the  saraie, 
and  also  the  tide  of  the  plaintifi  to  the  tithes,  and  to  insist  on  the 
boiefit  of  the  statute  only. 

A  verdict  was  found  for  the  defendants,  and  upon  the  cause 
coming  again  on  7th  February  17S2,  the  court  ordered  the  bill  tO' 
be  dismissed  with  costs  both  at  law  and  in  equity,  (a) 


Tr.  20  Geo.  Ill-    A.  D.  1780.    Scac* 

Jones  V.  Snow.     [MS.] 

Lord  C.  B.  —  This  is  a  bill  by  the  rector  of  Shipston  vpon  Stour  8.C. 
with  the  chapel  or  parish  of  Tidmifigton  in  the  county  of  Worcester  ^^^'^^ 
annexed  for  an  account  of  all  tithes.     Tithable  matters  are  ad-   AdMiwiii 
mitted  on  the  other  side,  but  the  defence  insisted  upon  is,  an  ^^^J^' 
exemption  by  virtue  c^  an  agreement  between  a  predecessor  of  the  agreement 


(a)  See  also  Jimei  v.  Le  David,  wfra  1336.  2  M.  &  S.  349.  infra.  Lord  Selsea  t.  PoweU, 
Sioekwa^,  Terry,  1  Ves.  115.  tupra  8S3.  J9y-  6  Taunt.  997.  JTrngtmiU  ▼.  BUHngtey,  3  Pri. 
rwi  ▼.  Lamk,  infra  1594.      fTarvfick  ▼.  ColHns,    4^5.     Doyley  t.  Momby,  mpra  714» 
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1780.     pUintiffand  the  parishioners,  confirmed  by  a  decree  in  Chancery. 

'^ The  agreement,  which  was  in  1652,  was  for  the  division  of  com- 

▼.        mon  fields  in  Tidmngion,  in  which  a  part  was  to  be  given  in  lieu 

^121'  ^^  glebe.  A  bill  was  filed  by  the  lord  of  the  manor  to  carry  it 
Ibrtheac-  into  execution,  stating  the  rector's  claim,  and  his  requisition  of  a 
bmdTinlieu  i^oney  payment  in  lieu  of  tithes.  The  decree  was  made  by  consent 
of  tithis  is  of  all  parties.  In  answer  it  has  been  said  shordy  and  cogently 
on  the  sue?  ^^^  ^^  ^^  Attorney  General  and  Blair  v.  Chclndey^  AmbL  510.  * 
f^^ng  Lord  Northin^on  determined,  that  such  a  decree  was  not  conclusive 
though        upfbn  the  rector,  and  that  decree  was  confirmed  upon  appeaL   Tlius 


nncdoncd  ^^  ^^^^  J3  settled.  But  it  has  been  insisted,  that  the  present 
cutrence  of  difiers  fix>m  the  case  cited.  One  point  of  difference  insisted  upon 
^^t^'  ^  acquiescence.  But  that  has  no  weight;  nor  does  any  acqaies- 
TCited.  See  ccuce  f  appear  after  the  plaintiff  knew  his  righL  Again,  it  has  been 
^^^J2J^*  said,  that  Lord  Northington  would  not  have  so  decreed,  ifallow- 
P.  19  (?.  s.  ance  had  been  made  for  increased  value,  and  here  such  allowance 
Deer.  88.  ^^'  ^^^"^  made.  But  there  is  no  evidence  of  this.  Again,  it  has 
S.P.  been  insisted,  that  an  act  of  6  G.  1.  has  operated  as  a  virtual  con- 

914.  firmatiou  of  the  agreement,  (a)     But  that  act,  upon  examination, 

''^P^'i^^       appears  to  have  no  such  effect.     If,  therefore,  there  is  no  difference 
304.  J^etwecn  this  case  and  that  of  the  Attorney  General  and  Chobnley^ 

fC  1 200  ]  the  decree  must  be  the  same ;  but  we  give  no  costs,  after  so  long  an 
acquiescence. 

SSSSSSSSSSBSSSSSSSSSS 

Tn  20  Geo.  in.    A.D.  I78O.    Scac. 

Htdchins  v.  Ftdl  and  others.    [MS.] 

S.  c.  The  plaintiff,  as  rector  of  Dittisham  in  the  county  of  Devon, 

i}^^*5s  ^'^  ^'^^  ^^^^  against  the  defendants,  stating  that  they,  the  defendants, 

lUyn.  915.  had  respectively  had  large  quandties  of  milk  from  their  cows  in  the 

P^78  ^^^  parish;  and  that  he,  the  plaintiff,  was  entitled  to  the  tithes  of 

(2d  edit)  the  whole  herd  of  cows  belonging  to  the  said  defendants  respec- 

to  attout  ^i^^'y !  ^^^  ^^^^  ^^^  ^^  defendants  had  neglected  to  set  out  the  said 

the  tenth  tithe  of -milk  fairly  and  legally,  or  to  make  any  satisfaction  for  the 

milk  ^  each  ^^^  ^^^  therefore  praying  an  account  thereof.         -    * 

of  thecowt,  The  defendants,  by  their  answers,  admitted  the  plaintiff's  insti- 

00W8  came  ^^^on  and  induction,  and  that  they  had  respectively  kept  several 

to  Ae  paU  cows,  from  which  they  had  respectively  large  quantities  of  milk,  and 

imniUc,and  ^^^  ^^^Y  ^^^  Constantly  set  out  fairly  the  tithe  of  the  said  milk,  in 

the  tenth  ^^g  manner  therein  set  forth  and  stated,  and  which  is  as  follows. 


(a)  By  this  stat  tlie  rectory  of  Tredington  was  to' tithes  of  all  lands  in  Tidmington.     In  the  said 

divided  into  three  parts.     1.  ^dptton  and  Ttd-  year  R.  W.  lord  of  the  manor,  and  the  owners  of 

mtngftm.     S.  Sk^Uon  cum  CajHsUd  de  Tidming-  the  land,  a^p-eed  for  the  said  composition  in  1654  ; 

/•n.     3.   TfTi/ifig<on  — previous  to  the  year  ]()52.  suit  by  Jl.lT,  against  the  rector  to  establish  the 

llie  rector  of  Shiptlon  cum  CapellA,  and  two  por-  same,  and  in  1656  a  decree  for  confirming  the 

tions  of  the  rectory  of  TklnUngion  was  entitled  same.     4  Wood's  Dactk  154, 


OASES.  120* 

4 

▼is.  <<  by  setting  out  the  tenth  meal  of  the  milk  of  each  of  the  eows     1780. 
kqit  by  the  defendants,  as  such  cows  came  to  the  pail,  or  first  came 
in  milk,  and  the  tenth  meal  together  of  all  such  cows  as  happened        v. 
to  come  in  milk  on  the  same  day ;  which  method  is,  as  they  aliened,      ^^' 
agreeable  to  the  custom  immemoriaUy  used  in  2>t/^M&»if,  in  setting  med  toge. 
out  the  tithe  of  milk,  as  they  had  heard  and  believed;  and  which  ^^| 
custom  they  presume  to  be  a  fair,  just,  and  reasonable  one;  as  as  happened 
thereby  the  plaintiff  would  have  the  tenth  meal  of  milk  of  each  ^]]^  n^ 
oow  of  some  mornings  and  some  evenings  throughout  the  parish,  "^  ^7 
as  the  cows  came  in  milk,  and  thereby  the  defendants  would  also 
daily  have  milk  for  rearing  of  calves,  and  for  the  use  of  their  respec- 
tive families,  which  would  not  be  the  case  if  they  were  to  set  out 
the  whole  of  thdr  milk  every  tenth  day,  or  the  tenth  meal  of  each  [  1201  1 
of  their  respective  herds  of  cows  at  once,"  wherefore  they.insisted^ 
that  such  custom  should  be  established,  and  that  the  defendtats 
should  not  be  decreed  to  account  for  the  tithes  of  their  milk. 

To  which  answers  the  plaintiff  replied,  and  a  conunission  issued 
Ifbr  examining  witnesses  on  the  part  of  the  defendants  only,  and  they 
gave  evidence  in  support  of  their  answers* 

The  cause  came  on  to  be  heard,  when  after  full  debate  the  court 
held  the  custom  to  be  an  unreasonable  custom,  because  liable  to  an 
easy  fraud,  and  therefore  void*  They  at  the  same  time  declared, 
that  both  the  court  of  Exchequer  and  the  House  of  Lords  had  de- 
termined the  case  of  Bosaorth  v.  Umbrick  upon  this  principle,  that  ^pniiou 
.  no  other  method  of  tithing  would  secure  to  the  parson  the  fiill  tenth 
of  the  produce. 

An  account  was  therefore  decreed  widi  costs. 

From  this  decree  the  defendants  appealed  to  the  House  of  Lords^ 
alleging  the  following  reasons : 

1  •  Customs  of  setting  out  all  tithes  have  almost  constantly  resulted 
from  experience  of  mutual  advantage  to  the  owners  of  the  tithe  and 
occupiers  of  the  tithable  proper^ ;  and  particular  drcuzhstances  of 
^the  extent  of  situation,  &c«  &c.  will  make  those  customs  which  are 
upon  that  principle  of  mutual  advantage  reasonable  in  one  parish, 
unreasonable  in  another;  and  it  is  therefore  almost  impossible,  for 
those  who  live  at  a  distimce  from  those  parishes,  and  are  not  ap- 
prised accurately  of  these  circumstances,  to  exercise  a  fair  judge- 
ment upon  the  l^;ality  or  ill^pdity^of  the  local  custom.  For  which 
•  reason  it  appears  to  be  necessary  in  all  cases  where  the  legality  of  a 
custom  is  disputed  in  courts  of  Equi^,  that  an  issue  at  law  should  be 
directed,  and  the  fact  ascertained  by  a  verdict  in  the  county  which 
is  the  scene  ^i  the  dispute.  With  a  view  to  this  principle,  eccle- 
siastical courts  have  been,  firom  the  earliest  periods  of  our  law, 
restrained  by  prohibitions  to  thdr  proceeding  when  custoips  or 
moduses  are  in  dispute,  their  trials  not  being  by  juries.    Such  being 
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1 780.     the  known  practice  of  tke  common  law  courts,  in  their  control  over 
the  ecclesiastical  courts  (the  practice  in  which  and  courts  of  Equity 


w.         is  irery  similar)  courts  of  Equi^  should  impose  a  similar  oontrcil 
^^^'       upon  themselves. 

2.  Courts  of  Equity  hare  decreed  against  customs  to  pay  les» 
than  a  tenth  part  in  kind,  as  unreascmable^  being  <Hily  a  part  of  the 
tithe  in  lieu  of  the  whole.    In  this  present  instance  no  such  custom 
is  averred;  tiie  appdlants  set  out  in  their  answers  a  custom  of  pay* 
I  1202  3  ^  ^  tenth  part ;  they  have  given  evidence  of  such  custom  and  oC 
the  fiict,  that  they  punctually  observed  it  in  a  &ir  and  just  man- 
ner; there  was  no  evidence  to  the  contrary,  nor  were  any  circum- 
stances of  fraud  alleged  on  the  part  of  the  reqM>ndent,  which  he 
would  not  have  omitted,  had  there  heea  any  foundation  for  such 
a  charge. 

S.  The  tenth  part  of  almost  every  species  is  due  by  law  ioiieM 
gucties  as  it  may  arise;  nor  can  a  doubt  be  entertained  but  that  as 
milk  daily  renewed,  the  tenth  part  of  each  day's  produce  if  not 
of  each  meal,  was  originally  due  for  tithes.     But  mutual  ease  aod 
convenience  in  different  parishes  have  established  a  variety  of  cus- 
toms in  setting  out  the  tithes  of  milk^  and  of  modusn  in  li^  of 
them :  in  many  parishes  every  tenth  morning's  meal  for  a  certain 
portion  of  the  year,  and  every  tenth  evening^s  meal  tix  the  remain-^ 
der  of  it,  is  the  custom :  in  others,  every  tenth  meal ;  in  some^  a 
certain  quantity  of  cheese;  and  in  others,  a  very  small  sum  has- 
been  taken  in  lieu  of  the  tithes  of  milk.    In  the  present  case  every 
tenth  meal  of  each  cow  is  the  custom  computed  from  the  time 
she  comes  in  milk,  whidh  is  a  determinate  period  from  the  birth- 
of  her  calf;  so  that  no  fraud  can  be  put  in  practice,  to  put  all 
the  tithe-milk  into  an  evening's  meal,  but  the  same  is  duly  set  out 
mornings  and  evenings;  and  nothing  appears  in  the  presoit  in- 
stance, but  that  as  many  meals  of  milk  were  set  out  in  the  morn- 
ings as  in  the  evenings.    The  present  ingfawuv*  seems  to  be  sup- 
ported by  the  constitution  of  archbisliop  Wtnchebeoy  that  '*  the 
tithe  of  milk  shall  be  paid  from  the  time  of  its  first  renewing"  &c» 
liMWQod  199.    The  renewal  of  milk  is  certainly  from  the  usual 
time  of  milking  afier  a  cow  has  had  a  cal^  and  this  custom  is  what 
the  i^pellantB  daim,  and  what  they  have  punctually  observed.     It 
is  a  custom  founded  not  only  on  diis  constitution,  but  on  mutual 
convenience  to  the  reqxmdent  and  the  appellants^  the  parish  lying 
within  very  narrow  limits,  and  the  several  form  houses  in  it  lying 
at  a  distance  extremely  convenient  for  the  tithe-gatherers  to  c<dlect 
die  tithe-milk  from  all  of  them.    From  this  cnstoni,  therefore^  the 
respondent  and  i^ppellants  derive  mutual  benefit,  each  receiving  a 
daily  constant  supply  of  so  necessary  an  article  as  milk ;  and  it  oc- 
casions less  trouble  to  the  reqiondent  to  send  round  every  day  after 
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his  tithe-mil^  than  for  the  generality  of  fiirmers  to  tend  and  milk     1 780. 
their  cows.    And  as  to  throwing  away  the  milk  at  the  next  milking   '^^^^^ 
season  after  setting  itout^  where  the  Yessels  are  wanted^  it  is  a  cus-        ▼. 
torn  well  known  to  be  warranted  by  judicial  determinations. 

4.  The  present  decree»  it  is  supposed,  was  founded  on  the  recent  [  1203  ] 
case  of  Dr.  Bomortk  and  Jokn  lAwbrickj  but  it  is  contended  is  not  Supniioi. 
in  any  respect  similar  to  this:  in  that  case  no  particular  custom 
was  claimed  or  proved ;  in  this,  a  custom  is  the  subject  in  dispute^ 
and  has  been  proved :  in  that  case  many  circumstances  of  deceit 
and  unfiur  practice  were  evident;  in  this,  not  a  circumstance  of  , 
that  kind  appears:  in  that  case  it  was  proved,  that  a  full  tenth 
part  was  not  set  out ;  in  this,  proof  has  been  given,  that  a  full 
tenth  has  been  set  out.    There  is  no  similitude  therefore  between 
the  two  cases; 

It  is  a  circumstance  attendant  upon  tithes  in  general,  and  on 
thosd  of  milk  in  particular^  that  they  cannot  be  collected  without 
some  degree  of  inconvenience,  and  whoever  becomes  entitled  to 
them,  must  accept  them  liable  to  those  inconveniences.  It  is  de- 
monstrable to  those  who  know  the  situation  and  extent  of  the 
parish  of  Ditttskam,  that  the  mode  of  setting  out  the  tithes  of  milk, 
which  the  respondent  expects  by  every  tenth  day's  milk,  must  be 
attended  with  great  inconvenience,  and  much  more  than  would 
arise  from  the  custom  which  the  appellants  claim ;  because  it  is 
dear,  that  evexy  rector  wiU  become  entitled,  on  the  tenth  day  after 
hia  institution,  to  all  the  milk  in  his  parish ;  so  that  in  a  parish  of 
large  extent,  and  in  which  there  are  large  dairies,  and  even  in  the 
parish  oiDiUidiam^  he  would  find  much  trouble  in  ccdlecting  all 
the  milk  on  every  tenth  day;  his  dahy  should  be  as  large  as  all  the 
dairies  in  his  parish;  it  would  be  necessary  for  him  to  have  a^ 
many  pans  or  vessels  to  contain  his  mOk  as  all  his  parishioners 
together ;  in  sh<Mrt,  on  every  tenth  day  he  would  be  deluged  with 
milk,  and  upon  the  intervening  days  he  would  have  ncme.  The 
inconvenience  which  would  attend  this  mode  of  setting  out  the 
tithes  of  milk,  as  to  the  appellants,  by  depriving  them  of  milk  for 
their  calves  and  other  purposes  of  dotaiesdc  use,  is  too  obvious  to 
be  pointed  out ;  and  it  can  be  of  no  other  advantage  to  the  respond* 
eat  to  establish  the  mode  of  tithing  which  Yip  contends  for  than  to 
give  him  the  power  of  demanding  an  exorbitant  price  for  the  tithe 
of  miUc,  or  of  taking  it  in  kind  fitxm  those  who  have  incurred  or 
may  wcnr  his  displeasure^  in  a  manner  the  most  inconvenient  and 
oppressive. 

In  support  of  the  decree  the  plaindff  stated  the  following  rea- 
sons: 

1.  The  established  course  of  setting  out  tfthe-milk  is,  that  the 
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1780.     entire  meal  6f  die  whole  herd  of  cows  should  be  set  forth  ^erf' 
'[^Tj]^^    tenth  day,  botli  the  morning  and  the  evening^s  meal. 

V-  *The  custom,  as  laid  in  the  appellant's  answer,  is  unreasonable 

*r  12041  ^^  iU^al;  it  would  be  so  expensive  and  inconv^uent  for  the 
respondent  to  collect  the  tithe-milk,  aooordtng  to  the  supposed  cu9- 
tom,  that  it  would  not  be  worth  collecting. 

2.  If  the  custom  was  good  in  law,  yet  it  is  not  so  precisely  and 
formally  pleaded,  as  is  necessary  and  required  by  courts  of  law  and 
equity. 

5.  If  the  custom  was  good  and  well  pleaded,  yet  it  is  not  sup- 
ported by  evidence ;  nor  was  there  evidence  sufficient  given  in  sup- 
port of  it,  to  warrant  the  court  to  direct  any  issue  respecting  it. 

Junelgj  A.D.  1782. 
p  c'^s  Ordered  and  adjudged,  that  the  appeal  be  dismissed,  and  that  the 

(2d  cd.)  decree  therein  complained  of  be  affirmed,  with  one  hundred  pounds 
costs. 


fS 


H.  2lGeo.ni.    A. D.  1781-    Scac. 

Adams  v.  Waller  ;  et  e  contra.     [MS.] 

pobtof^  The  bill  stated,*  that  the  parish  of  Kensington^  in  the  county  of 

tice.  MiddleseSi  consisted  of  a  rectory  and  vicarage;   that  the  vicar- 

HSfiL^*''''  age  was  endowed ;  that  the  vicar  thereof  was,  by  endowment,  pre- 

Tol.  iz.  scription,  or  otherwise,  entitled  to  a  moiety  of  the  tithes  of  corn, 

pied^fitim'  S^^^  ^^  ^^J '  ^o  the  wbole  of  the  small  tithes ;  and  all  offisrings,. 

Mr.  08^0.  oblations,  obventions,  and  other  vicarial  dues,  yearly  arising  within 

book.  the  whole  of  the  parish,  particularly  to  the  tithes  of  wool,  lambs,. 

^^^^**  milk,  eggs,  fruit,  herbs,  cabbages,  potatoes,  turnips,  garden-stufl^ 

7  Bra.  plants,  flowers  raised  for  sale,  pines,  melons,  gn^es,  hot-house 

J^^K  plants^  flower-roots,  hemp,  flax,  and  honey;    that  the  defendant 

A  notice  Waller  was,  in  the  year  1770,  collated  to  the  said  vicarage,  and 

^MSth  of  ^^  ^^^^  since  been  vicar  thereof^  and  entitled  to  the  tithes  afere- 

Sepiember^  Said;  that  he  shortly  before  the  8th  of  September  1777  let  the  tithes 

daDTto^  of  that  part  of  the  parish  which  lies  on  the  north  side  of  the  king^s 

tenninea  highway  leacUng  from  Hyde  Park  Comer  to  Countef^s  Bru^e  ta 

foTiSSes  J*  Hallj  to  whom  the  plaintiff  and  other  occupiers  of  fitrms  in  that 

ft'oin  year  part  of  the  parish  paid  their  tith^  after  the  rate  of  twelve  shillings 

com^ic-  &n  acr^  yearly  for  the  arable  land,  and  seven  shilluigs  an  acre 

^theSiKh  yearly  for  the  grass  land;  that  he  the  defendant,   Waller^  also 

ber.  Hthes  sbortly  before  the  said  8th  day  of  September  1777  agreed  to  let  the 

r^^'  tithes  of  the  other  part  of  the  parisli,  which  lies  on  the  south  side 

house  fruite  ^  ^^  king's  highway  leading  from  Hyde  Park  Comer  to  Qnmter^s 

and  green-  Bridge  (which  consisted  chiefly  of  nurseries  and  garden  grounds^ 

plants  de-  ^^  v&s  ^f  much  greater  yeariy  value  to  the  occupiers  than  arable 
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and  meftdow  grounds)  to  tfaedef^dont  B. Bryan;  that  in  conse-     1781. 
quence  of  i^ch  agreement,  he  the  defendant,  WaUer^  delivered  a    "^McmT 
notice  on  the  I2th  of  September  111*7 ^  dated  the  8th  of  the  said         ▼. 
month,  to  each  of  the  defendants  and  others  occupiers  of  nursery     ^^'^^'^ 
grounds  and  lands  in  that  part  of  the  parish  which  lies  on  the 
south  side  cS  the  king^s  highway  aforesaid,  addressed  to  them  re- 
spectively as  follows :  *^  Please  to  take  notice  that  the  composition 
to  be  paid  for  the  tithes  of  land  in  your  occupation  will  determine 
cm  MichaelmaS'^Ua/ now  next  ensuing;  and  that  I  have  let  such 
tithes  to  Benjamin  Bryan  from  that  day,  to  whom  you  are  hereby 
desired  to  account  for  the  same ;"  that  B»  Bryan^  between  the  20th 
and  27th  days  of  the  said  September^  delivered  to  each  of  the  de- 
fondants  and  other  occupiers  of  the  said  nursery  grounds  and 
lands,  a  notice,  dated  the  10th  day  of  the  said  month,  signed  by 
him,  and  addressed  to  the  said  defendants  and  others  respectively, 
as  follows:    '^  Please  to  take  notice,  that  I  shall  take  the  tithes  in 
kind  for  the  land  you  hold  in  the  parish  o{  Kensington  from  Michael^ 
miu  next:  that  WaUer^  in  consequence  of  such  agreement,  by  in* 
denture  dated  the  27th  day  of  the  said  September,  demised  to  Bryan, 
hb  executors,  &c.  from  Michaelmas  1777  for  the  term  of  six  years 
all  his  said  tithes  yearly  arising  within  that  part  of  the  parish 
which  lies  on  the  south  side  as  aforesaid,  at  the  yearly  rent  of  280/* 
with  certain  provisoes  as  therein  mentioned;  that  the  pliuntiff  soon 
afterwards  agreed  with  Bryan  for  an  assignment  of  such  lease; 
that  the  said  pla]nti£^  on  or  about  the  27th  of  the  said  September 
delivered  to  each  of  the  said  defendants  and  other  occupiers  of 
nursery  grounds  and  lands  in  that  part  of  the  said  parish  a  no- 
tice in  writing  signed  by  hiin,  and  addressed  to  the  said  defendants 
and  others,  respectively  dated  on  or  about  the  27th  day  of  the  said 
September,  as  follows :  **  Sir,  Having  taken  your  tithe  of  Mr.  Bryani 
I  hereby  give  you  notice  not  to  move  any  of  your  crops  after  Mi* 
chaelmas^ay  next  ensuing  the  date  hereof,  without  giving  notice. 
that  the  same  may  be  properly  tithed;  and  for  your  conveniency, 
I  wiU  accept  of  notice  sent  for  me  at  Mr.  Bryants  house  in  EarFs 
Court  for  to  come  and  tithe  the  same."  *  The  bill  then  stated,  that  .. 
the  defendants  before  Michaelmas  1777,  and^ver  since,  had  occu-* 
pied  lands,  particularly  nursery  grounds  and  gardens,  within  that 
part  of  the  parish  that  lies  on  the  south  side  as  aforesaid;  that  they  [  1206  ] 
had  respectively  cut,  plucked,  gathered,  puUed  up,  received,  had, 
and  taken,  upon  and  from  the  said  lands,  nursery  grounds,  and 
gardens,  divers  quantities  of  trees,  shrubs,  fruit,  herbs,  greens, 
cabbages,  ooUards,  potatoes,  turnips,  and  various  other  kinds  of 
garden«stu£^  plants,  roots,  flowers  for  sale,  pines,  melons,  grapes, 
faot^house  plants,  and  flower-roots  of  various  kinds,  hemp,  and 
flax ;  that  Uiey  Had  also  since  such  time  kept  and  fed  on  the  said 
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1761.     landfl^  covn^  vtiicb  yielded  and  produced  milk  and  calves;  mad 
had  also  kept  ewes  and  odier  sheep^  from  which  they  had  hunba 


T.        and  wool ;  that  they  had  geese,  ducks,  bens,  and  other  ponIti79 
WmUtr.      ^IiJqJi  ]|^^  6^;   that  they  also  had  kept  several  hives  of  bees, 
which  produced  honey;  and  had  alao  divers  other  tithaUe  mattsrs 
and  tilings  from  the  said  lands,  nursery  and  garden  grounds,  die 
tithes  of  which  were  accounted  smali  tithes ;  that  the  tithes  of  the 
said  matters  and  things  ought  to  have  been  set  out  for  the  plaintifl^ 
who  had  applied  to  them  to  set  out  and  pay  him  the  said  tithes,  or 
make  him  a  satisfiurtion  for  the  same;,  which  they  had  refused  to  do, 
under  some  agreements  with  the  defendant  Waller^  on  the  2d  of 
Odober  1771,  and  the  17th  of  Jbrnio;^  1772,  as  stated  in  the  bill; 
but  that  the  said  agreements  were  only  verbal,  and  not  reduced  into 
writing,  and  were  only  for  one  year,  and  Sar  so  nmch  longer  as  he 
and  they  ahould  chuse.    The  bUl  then  charged,  diat  the  defendant 
Henry  HidcAins  had  entered  into  an  agreement  with  Waller  on  the 
2Sd  day  o£Jamianf  1772  (subsequent  to  the  date  of  the  said  pre- 
tended agreement)  to  take  all  the  tithes  of  the  land  then  occupied 
by  him  from  Michaelmas  1771  to  Michaelmas  1772,  at  the  ynriy 
rent  of  thirty«fonr  pounds  nineteen  shillings,  and  had  ever  since 
paid  that  sum  to  Wallers  that  supposing  such  prior  agreement  to 
have  been  good,  it  was  waived  by  sudi  subsequent  agreement;  that 
in  Afy  ctrAugiai  1777,  Htitchins  desired  Waller  to  compound  with 
htm  for  his  tithes,  and  requested  that  he  would  not  collect  them  in 
kind;  that  Waller  thai  told  him  it  was  his  own  ftult  diat  he  had 
not  an  agreement  before  for  a  term  of  years,  or  during  his  incnm« 
bency.    The  bill  then  forther  charged,  that  the  said  agreemoits 
being  during  pleasure^  had  been  determined  by  tlie  aforesaid  notice, 
and  prayed  that  the  defendants  might  account  with  the  plaintiff  for 
the  single  value  of  the  tithes,  which,  since  the  24th  day  o(Marck 
1778,  had  arisen  from  the  lands  in  their  respective  occupations,  and 
pay  him  what  should  appear  due  on  such  account 
.    The  defendant  Axfse  and  several  others  admitted,  that  the  paridi 
eS Ketisinglon  consisted  of  a  rectory  and  a  vicarage;  that  the  vica^ 
[  1207  ]  rage  was  endowed,  and  the  vicar  thereof  entided  to  the  tithes  of 
com,  grain,  hay,  small  tidies,  gflferings,  oblations,  and  odier  vicarial 
dues,  yeariy  arising  in  that  part  of  the  parish  which  lies  on  the 
aooth  ade  as  aforesaid,  particularly  to  die  dtfaes  of  wool,  lambs, 
milk,  eggs,  fruit,  herbs,  garden^stirf^  plants,  flowers  raised  for  saki, 
hemp,  flaac,  and  honey;  that  the  defendant  Waller  was  in  the  year 
1770  presented  thereto,  and  had  ever  since  been  ricar  thereof;  and 
that  die  leases  had  been  made,  and  the  nodoes  given,  as  stated  in 
the  bill,  excepting  that  such  nodces  were  delivered  to  each  of  diem 
on  Michadma&HUi^  1777,  and  not  before,  as  they  vmly  believed; 
and  they  severally  set  forth  a  particular  account  iji  the  lands  and 

is 
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grounds  by  them  occupied  within  tlie  parish  before  and  since  Jlfi-      J  ?8l« 
chaebnas  1777,  and  how  and  in  what  manner  guch  lands  and  grounds 
liad  been  used  and  occupied  during  that  time. 

The  defendants  S.  Hutdiins^  B.  JVUUamsonj  and  H.  Hewitt^  said, 
that  for  about  fifty  years  before  a  composition  of  six  shillings  an  acre 
had  been  paid  for  the  nursery  grounds  in  the  parish  to  the  yicar; 
that  Waller^  about  1771,  being  desirous  of  raising  the  composition 
to  ten  shillings  an  acre,  divers  meetings  were  had  between  him 
and  the  occupiers :  that  on  the  second  day  of  October  1771,  at  that 
meeting,  the  defendant  H.  Heantt  paid  Waller  one  year's  tithe,  at 
die  old  rate  of  six  shillings  an  acre,  to  Mickaelmas  1771,  and  took 
a  receipt  for  the  same;  that  after  some  discourse  between  them,  the 
defendant  Waller  insisted  on  ten  shillings  an  acre,  which  they  re* 
fused ;  that  he  proposed  to  accept  nine  shillings,  and  the  defendants 
offered  eight  shillings  and  sixpence;  that  thereupon  they  tossed  up 
whether  it  should  be  eight  shillings  and  sixpence  or  nine  shillings ; 
which  being  consented  to,  Waller  tossed  up  half-ap-guinea,  and  the 
defendant  &  HuUhins  called  Head  g  that  the  said  hal^^inea  hav- 
ii^  settled  with  the  head  upwards,  the  defendant  Williamson  said, 
*'  DodcTf  We  hceoe  won  "  that  it  was  thereupon  agreed,  as  they  un- 
derstood, between  him  and  them  on  behalf  of  the  said  nurserymen, 
that  the  composition  for  the  tithes  of  all  the  nursery  groimds  within 
the  said  parish  shouAd  for  the  future,  during  his,  WaUefs  incumbency, 
be  at  the  rate  of  eight  shillings  and  sixpence  an  acre ;  that  the  said 
defendant  Hemtt  informed  Waller^  that  some  memorandum  should 
be  made  of  the  agreement  that  had  been  made ;  that  thereupon  he 
assented  thereto,  and  wrote  under  the  said  receipt  so  given  by  him 
as  follows  t  ^*  Agreed  for  eight  shillings  and  sixpence  an  acre  for 
every  year  hereafters^  that  they  then  considered,  and  still  consider 
the  said  agreement  as  a  permanent  agreement  between  him  and  the 
said  defendants  on  behalf  of  themselves  and  all  other  nurserymen  [  1208  ] 
within  the  parish ;  and  that  it  was  to  continue  during  the  incum- 
bmcy  of  Walter ;  that  the  said  defendant  Hemtt  was  the  more  con- 
firmed in  such  opinion,  because  he  having  paid  his  composition  for 
tithes  at  the  rate  aforesaid  up  to  Michaelmas  4772,  the  said  defen« 
dant  Waller  gave  him  a  biU  and  receipt  as  foUows,  viz.  ^*  Messrs. 
Hewitt  and  Smith  debtors  to  the  reverend  Mr.  Waller  on  account 
of  tithes  due  at  Michaelmas  1772,  for  twenty-one  acres  of  nursery 
ground  at  eight  shillings  and  sixpence  an  acre,  as  by  agreement 
ei^t  pounds  Eighteen  shOlings  and  sixpence*     Received  this  nine- 
teenth day  of  December  1 772,  the  above  contents  in  full  by  me  James 
Watter  idoar :''  and  because  Waller  had  continued  to  receive  the 
said  composition  up  to  Michaelmas  1777;  that  for  many  years  be- 
fore 177^,  they  had  been  accustomed  to  pay  a  composition  for  their 
tithes  after  the  following  rates,  viz.  <^  six  shillings  an  acre  per  annum 
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1 781.      for  garden  ground,  and  three  shillings  for  amble  land  ;'*  that  upon 
■~jjT  Waller  becoming'  vicar,  they  waited  upon  him  to  know  if  he  would 

V.         take  the  aforesaid  compositions  of  them,  which  he  would  not  con- 
^"^^      sent  to,  but  demanded  six  shillings  an  acre  both  for  the  garden 
ground  and  arable  land,  which  the  defendants  thought  very  unrea* 
sonable,  and  resolved  not  to  agree  tOLit,  as  he  was  entitled  to  no  more 
than  a  moiety  of  the  great  tithes,  and  they  had  only  paid  up  to 
that  time  three  shillings  an  acre  to  hb  predecessors,  and  three 
shillings  an  acre  to  F.  Greenings  the  owner  of  the  other  moiety : 
that  Waller  being  determined  not  to  abate,  and  the  said  fiuiner 
gardeners  not  to  accede  to  his  proposal,  they  parted  dissaitiafiedy 
when  Waller  said  he  would  take  his  tithes   in    kind,  which  he 
attempted  to  do ;  that  finding  it  would  not  answer,  he  soon  after^ 
.ifrards  agreed  with  the  defendants  and  the  rest  of  the  fanner  gar- 
deners, that  upon  paying  their  six^  shillings  an  acre,  as  well  for 
garden  ground  as  farming  produce,  crop  or  not  crop^  (excepting 
seven  shillings  an  acre  for  ten  acres  in  the  possession  of  the  defen- 
dant Coombesj  which  Waller  insisted  was  a  fruit  garden),  he  would 
give  them  all  leases  during  his  incumbency;  that  the  defendants, - 
for  avoiding  all  disputes  with  him,  acquiesced .  therein ;  that  they 
had  ever  since  paid  their  tithes  according  to  such  agreement :  and 
they  submitted,  that  they  were  entitled  to  have  sudi  agreement 
carried  into  execution,  and  to  have  a  lease  granted  to  each  of  them 
of  their  said  tithes  agreeable  thereto* 

The  defendant «/.  Bouse  said,  that  having  paid  the  composition  for 
his  tithes  on  the  tenth  o(  January  1772,  in  consequence  of  such 
agreement,  a  receipt  was  given  to  him  by  Ed.  Coaper^  on  behalf  of 
[  1209  3  Waller,  at  the  foot  of  which  receipt,  in  confirmation  of  the  said 
agreement.  Waller  wrote  as  follows:  ^'  Agreed  in  future  to  pay 
for  thirty-one  acres  two  roods,  at  six  shillings  an  acre,  which  will 
amount  to  nine  pounds  nine  shillings ;"  that  he,  the  defendant,  had 
accordingly  paid  him  the  said  nine  pounds  nine  shillings,  for  his 
annual  composition,  every  year  since  up  to  Michaelmas  1 777,  for  the 
said  thirty-one  acres  two  roods,  and  also  after  the  same  rate  fer 
acre  for  all  the  lands  he  had  since  occupied  in  the  parish. 

The  defendant  J.Rubergall  svAd,  that  on  the  tenth  oi  January 
1772  he  paid  Waller  the  composition  for  his  tithes  up  to  Michad-' 
mas  1771,  at  which  time  he  gave  him  a  receipt  for  the  same,  and 
wrote  underneath  it  as  follows:  <<  Agreed  in  future  for  thirty-five 
acres  at  six  shillings  an  acre,  which  will  amount  to  ten  pounds  ten 
shillings." 

The  defendant  S.  HuUhins  said,  that  on  the  sixteenth  oi  December 
1772  he  paid  Waller' the  composition  for  his  tithes  up  to  Mickdid^ 
mas  1 772,  at  which  time  he  gave  him  a  bill  and  receipt  written  and 
signed  by  him,  viz.    ^*  Mr.  Samuel  Hutchins  debtor  to  the  reverend 
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Mr.  Wo&ef  on  account  of  tithed  due  at  Michaelmas  177df  to  sixteen      17dl» 
acres  one  rood  nursery  ground  at  eight  shillings  and  sixpence  an  - 

acre,  as  by  agreement,  six  pounds  eighteen  shillings  and  three  half*  v. 
pence;  to  ten  acres  com  landy  4^*  on  the  south  side  oi Kensington 
parish)  at  six  shillings  an  acre,  as  by  agreement,  three  pounds ; 
nine  pounds  eighteen  shillings  and  three  halfpence.  Received  this 
16th  day  of  December  1772  the  above  contents,  James  Waller/* 
that  pursuant  to  the  said  agreement,  he  had  ever  since,  up  to 
Michaelmas  177 7 9  paid  eight  shillings  and  sixpence  an  acre  for  the 
nursery  grounds,  and  six  shillings  an  acre  for  the  com  land. 

The  defendant,  H.  Hutchinsj  insisted  that  Waller j  on  the  1 7th 
of  Januiafy  1772,  entered  into,  and  with  his  own  hand  wrote  and 
signed  an  agreement  with  him,  whereby  he  agreed  to  let  him,  so 
long  as  he  should  continue  vicar  of  the  said  parish,  all  the  tithes 
(whether  rectorial  with  which  he  was  endowed  or  vicarial)  of  116 
acres,  which  he  then  occupied  in  the  parish,  at  the  yearly  rent  of 
thirty-four  pounds  nineteen  shillings,  with  a-proviso,  that  if  the 
then  mode  of  cultivation  should  be  altered,  the  said  agreement  should 
be  void ;  but  that  so  long  as  the  said  lands  should  continue  in  their 
then  state,  and  so  long  as  he  should  continue  vicar  of  the  said  parish 
and  Hutchins  the  occupier  of  the  said  land,  the  said  agreement  was  to 
be  binding  on  each  party,  and  preparatory  to  a  lease  between  them. 
He  said,  he  had  ever  since  pud  Waller  pursuant  thereto  the  yearly 
sum  of  thirt^four  pounds  nineteen  shillings,  and  insisted  on  the  C  1^^^  ] 
benefit  thereof.  ^ 

AH  the  said  defendants  insisted  that  die  plaintiff  before  the  agree« 
ment  for  and  execution  of  the  lease  to  him  from  B.  Bryan,  had  full 
notice  .of  the  said  agreements  having  been  entered  into  between 
James  Waller  and  the  defendants  $  and  that  he,  by  having  entered 
mto  them,  and  having  ratified  the^  same»  and  received  the  said 
several  compositions  firom  them  up  to  Michaelmas  1777,  without 
ebjecting  thereto,  had  manifested  his  sense  and  understanding 
thereof,  and  could  not  now  vary  or  rescind  the  same. 

The  defendant,  H»  Hewitt,  and  others,  insisted  that  the  vicar  was 
not  entitled  to  the  tithes  of  pines,  melons,  hot-house  plants,  green<- 
house  plants,  or  of  amy  plants  or  roots  growing  or  planted  in  hot* 
houses,  or  of  any  exotics,  or  of  any  plants  or  trees  inoculated  or  . 
grafied,  or  of  any  plants,  trees,  shrubs,  or  roots,  purchased  or 
planted  in  their  nurseries  or  garden-grounds,  and  from  thence  sold 
out  again  without  haviqg  made  any  increase  in  numben 

All  the  defendants  insisted,  in  case  Waller  had  any  right  to  de> 
termine  the  composition  iii  the  manner  he  bad  attempted,  which 
they  denied,  that  the  several  notices  given  to  determine  such  com- 
pofiikions  uid  take  the  tithes  in  kind,  were  short  and  insufficientp 
considering  the  nature  of  the  crops  to  be  tithed. 

Vol.  III.  Z 
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1781.         The  defendants,  J.  Roiise  and  others,  by  their  further  answer, 
^^^^      also  submitted  to  the  judgement  of  the  court,  that  the  vicar  was  not 
V.         entitled  to  the  tithes  of  pines,  melons,  hot-honse  plants,  green-bouse 
^'      plants,  or  of  any  plants  or  roots  growing  or  planted  in  hot-houses, 
or  of  any  exotics  within  the  said  parish,  or  of  any  plants  or  trees 
inoculated  or  grafted,  or  of  any  plants,  shrubs,  trees,  or  roots  pur- 
chased and  planted  in  their  nurseries  or  garden -grounds,  and  sold 
out  again  without  having  made  any  increase  in  number. 

The  defendant,  H.  Hutchinsj  admitted  that  be  had  never  signed 
the  agreement  dated  the  seventeenth  day  oi  January  1772,  but  left 
the  plaintiff  to  the  proof  thereof;  and  he  recited  the  several  conver- 
sations touching  assessing  WaMer  to  the  poor-rates  for  his  tithes ; 
and  said  that  he  came  to  some  agreement  touching  the.  same,  as 
stated  in  the  answer,  and  insisted  oi^  the  impossibility  of  setting  out 
the  tithes  for  the  reason  aforesaid. 

Cross  Bill.  iJ.  Hemitt  and  others  filed  their  cross  bill  against  Waller^  Bryanj 
and  AnAdams^  and  thereby  particularly  insisted  on  the  agreement  en- 
tered into  between  the  said  J.  Waller j  as  vicar  of  the  parish,  and  the 
plaintil9s  and  others  occupiers  of  nursery  grounds  therein,  for  an  an- 

[1211]  nual  composition  for  the  tithes  of  such  nursery  grounds,  at  the  rate 
of  eight  shillings  and  sixpence  an  acre ;  and  also  on  the  agreement 
entered  into  between  him  and  them,  4^.  occupiers  of  garden  grounds 
not  used  for  nurseries,  and  lands  used  in  common  tillage  within  the 
parish,  for  an  annual  composition  for  the  tithes  of  such  garden 
ground  and  land,  at  and  after  the  rate  of  six  shillings  an  acre  during 
the  said  Waller's  incumbency ;  and  that  he  was  in  equity  and  con- 
science bound  to  perform  the  said  agreements.  They  insisted,  that 
he  having  entered  into  and  ratified  die  said  agreements,  could  not 
aftei'wards  make  any  valid  conveyance,  lease,  or  demise  of^sudx 
tithes  to  the  said  B.  Bryan ^  or  any  other  person ;  and  that  such  leaae 
to  the  said  Bryan,  and  the  assignment  thereof  to  A^  Adamsj  were 
void  and  of  no  effect  against  the  plaintiffi,  having  been  made  by  per- 
sons who  had  no  right  to  make  the  same.  They  therefore  psayed, 
that  Waller  might  be  decreed  to  accept  the  annual  sums  of  eight 
shillings  and  sixpence,  and  six  shillings,  as  compositions  for  the  said 
tithes,  and  perform  the  several  and  respective  agreements  so  made 
and  entered  into  by  him  with  them,  and  might  indemnify  them 
spectively  firom  the  several  claims  of  the  other  defendants  on 
count  of  their  said  tithes,  the  plainti£fs  being  willing  to  pay  the  said 
defendant  Waller  what  was  due  on  account  of  the  said  compositions 
for  the  said  tithes,  at  the  rate  of  eight  shillings  and  sixpence,  and 
six  shillings  an  acre  respectively ;  and  also  to  pay  the  same  annu- 
ally during  the  incumbency  of  Walle?-^  as  a  composition  for  the  dthes 
of  the  said  grounds  in  their  respective  occupations;  and  that  the 
said  B.  Bryan  and  A.  Adams  might  be  restrained  by  the  decree  of 
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this  ooort  from  taking  their  tithes  in  kind  of  the  said  grounds,  and     1781. 
fipom  any  ways  molesting  the  said  plaintifis  on  account  thereof.  "~t — 

The  defendant  Waller  said,  that  after  his  induction  into  the  vicar-        v. 
age^  he  found  that  the  several  annual  compositions  paid  by  the  oc-     '^<>^^* 
cufners  of  lands  and  grounds  in  the  parish  for  the  tithes  of  such 
lands  and  grounds,  were  considerably  under  the  real  values  thereof; 
that  he  thereupon  signified  his  intention  to  raise  the  same;  and  he 
stated  the  meeting  of  the  second  of  October  1 77I9  and  the  proposals  • 
that  were  then  made ;  but  insisted  that  he  did  not  mean  to  agree 
to  tote  up  whether  nine  shillings  or  eight  shillings  and  sixpence 
diouM  be  paid  for  the  said  composition ;  but  he  admitted  that  he  at 
length  consented  to  receive  from  the  said  occupiers  after  the  rate 
of  eight  shillings  and  sixpence  an  acre,  as  a  composition  for  the 
tithe  of  their  said  lands;  but  that  he  meant  only  to  accept  such 
ecmiposition  for  a  year  certain,  or  such  longer  time  as  he  should 
think  proper.     He  insisted  that  no  agreement  in  writing  was  then,  ([  1212  1 
or  at  any  other  time,  entered  into  between  him  and  the  plaintifls, 
or  any  other  occupiers  of  the  said  nursery  grounds,  for  a  composi- 
tion for  their  said  tithes.     He  said,  that  about  the  twenty-diird  of 
Jbnuaty  1772,  he  entered  into  an  agreement  in  writing  with  IL 
HutckinSf  as  before  mentioned.     He  also  sud^  that  when  the  plain- 
tiff i7.  Bouse^  in  1772,  paid  him  a  sum  of  money  as  a  composition 
ibr  his  tithes,   and  took  a  receipt  for  the  same,   be  wrote  down 
opon  the  same  what  sum  he  was  to  pay  as  a  composition  for  his 
tithes  for  the  then  next  year;  but  he  denied  that  it  was  at  dther  of 
tiie  said  times,  or  at  any  other  time  or  place,  consented  to  or  agreed 
between  him  and  the.  other  defendants,  or  any  of  them,  on  Whalf  of 
chemsdves  and  Che  other  occupiers,  that  the  aforesaid,  or  any  other 
annual  composition  for  tithes  of  all  or  any  such  nursery  grounds, 
should  continue  as  long  as  lie  should  continue  vicar,  or  that  any 
other  agreement  than  such  as  before  mentioned  was  thai,  or  at  any. 
other  time,  entered  into  between  him  and  the  plaintifi,  or  any  other 
,  of  the  said  occupiers,  or  that  he  had  ever  ofiered  them  a  lease  of 
thm  respective  tithes.     He  denied,  that  he  had  entered  into  any 
.^^reement  with  such  of  the  plaintiflfs,.  or  other  persons,  as  oc- 
<mpied  garden  grounds  or  other  grounds  not  used  for  nurseries,  o^ 
ibr  lands  used  for  commcm  tUbge,  to  accept  in  future  a  composi- 
dcm  of  six  sbiHings  an  acre,  or  any  other  composition  for  the  tithes 
of  such  grounds  and  lands  for  every  year  thereafter  during  his  in- 
oombency,  or  for  any  other  term  save  as  aforesaid,  or  that  he  had 
at  any  other  time  entered  into  any  agreement  witii  them.     He  in- 
sisted that  it  was  not  understood  or  considered  by  the  plaintiffs  and 
all  persons,  that  the  agreements  respectively  made  as  aforesaid  were 
to  continue  in  force,  or  be  binding  on  tiiem  and  the  defendant 
during  aU  the  time  he  riiould  so  continue  vicar  of  the  parish,  or  for 
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1781.  any.  loi^r  time  than  one  year  from  the  time  of  the  making  thereof 
^^^^^  '  respectively.  He  admitted  he  had  yearly,  firom  Michaelma&  1 77 1  to 
V.  Michaelmas  1777  inclusive^  received  the  said  annual  compositions  of 
eight  shillings  and  sixpence,  and  six  shillings  an  acre  from  the 
plaintifis,  except  A,  Nailery  and  from  the  several  owners  and  occu- 
piers of  such  nursery  grounds,  and  garden  grounds  and  lands  used 
In  common  tillage  in  the  said  parish.  He  said,  that  in  August  1777 
a  demand  was  made  upon  him  for  the  poor'^  rate  in  respect  of  the 
said  tithes,  contrary  to  the  former  practice  of  tlie  parish ;  that  tliere* 
fore  a  meeting  was  held  at  his  house  of  the  parishioners  and  other 
occupiers  within  the  parish,  when  they  came  to  terms,  as  in  his 
£  1213  ]  answer  was  mentioned.  He  also  said,  that  he  entered  about  this 
time  into  an  agreement  with  the  defendant,  B.  Bryant  to  grant  him 
a  lease  of  the  tithes  of  the  lands  on  the  soutli  side  of  the  king's 
highway,  as  aforesaid,  for  six  years,  if  he  should  so  long  continue 
vicar  of  the.  parish,  at  ^SOLper  annum;  that  in  pursuance  thereof 
about  the  9.th  ^September  1777,  he  caused  the  said  plaintiff  and 
other  occupiers  of  nursery  grounds,  garden  grounds,  and  other 
lands  within  the  said  parbh,  to  be  severally  served  with -notices  to 
tlie  purport  or  effect  as  in  the  bill  mentioned ;  and  that  on  the  27th 
diy  oi September  1777  he  executed  a  lease  to  the  said  B.  Bryan. 

The  defendants,  B.  Bryan  and  A.Adamsj  spoke  to  the  same 
effect. 

The  defendant,  B.  Bryan,  insisted  on  tlie  agreement  entered  into 
before  the  8th  day  of  September  1777  between  Waller  and  him  for 
A  lease  of  the  tithes  arising  in  that  part  of  the  parish  as  before- 
mentioned,  and  of  the  lease  executed  to  him  by  Waller  of  such 
tithes  on  the  27th  day  of  the  said  September^  and  said,  that  in  pur- 
suance of  the  said  agreement,  he  had,  some  time  between  the  20th 
and  27th  days  of  September,  caused  to  be  delivered  notices  to  the 
plaintifis  and  other  occupiers  of  land  in  the  parish,  dated  the  1 0th 
of  the  said  month,  that  he  should  take  the  tithes  in  kind  of  the 
lands  they  held  in  the  said  parish  from  Michaelmas  then  next.  He 
insisted,  that  the  other  defendant  Adams,  soon  after  the  executicm  of 
the  said  lease,  having  agreed  with  him  for  an  assignment  thereof 
and  to  pay  him  the  yearly  sum  of  sixty-tliree  pounds,  be,  by  inden- 
ture AbX/^di  the  24th  of  March  1778,  assigned  to  him  all  those  the 
tithes  and  premises  demised  to  him  by  the  said  lease  from  the 
defendant  Waller,  and  all  his  estate  and  interest  therein  for  the 
remainder  of  the  said  term. 

The  defendant  A.  Adams  insisted  on  the  said  agreement  entered 
into  between  him  and  the  defendant  Bryan  ^  for  an  assignment  of 
the  lease  executed. by  Waller,  and  of  the  indenture  of  assignment 
thereof  executed  to  him  by  B.  Bryan  /  that  in  pursuance  of  the  said 
4|greement,  he  caused  to' be  delivered,  on  the  twenty«seventh  of 
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September  17779  to  each  of  the  plaintifls'and  others  parishioners  of     1781. 
the  parish,  a  notice'dated  on  the  twenty-seventh  day  of  September ^      ^. 
purporting  that  he  had  taken  their  tithes,  and  that  they  Were  not         v. 
now  to  move  any  of  their  crops  after  Miclmelmas-day  then  next,      ^^*^^\ 
without  giving  notice  to  him,  that  the  same  might  be  properly 
tithed :  and  he  insisted  on  his  right  to  tithes  in  kind  of  the  several 
tithable  matters  arising  on  the  lands  occupied  by  the  said  plaintiffs 
as  aforesaid;  and  hoped  that  he  should  not  be  restrained  from  [  121i  } 
taking  proper  measures  for  die  recovery  thereof. 

Macdonald^  Kenj/oUj  and  SeVayn^  of  counsel  for  the  occupiers^ 
objected,  that  the  notice  to  determine  the  composition  was  insuflS** 
dent,  it  being  given  less  than  a  month  before  Michaelmas-day^  at 
which  timd  the  composition  was  payable.  They  insisted  thiat  the 
agreement  was  intended  to  be  permanent  The  agreement  with 
the  predecessor  subsisted  during  the  whole  incumbency.  •  It  was 
natural  therefore  that  they  should  wish  for  and  intend  a  renewal 
of  such  permanent  agreement.  The  words,  ^^  agreed  for  85.  6(L 
per  acre,  for  every  year  hereafter^*  must  mean  during  incumbency. 
The  others,  ^'  as  per  agreement,''  or  the  like,  shew  that  there  was 
some  general  agreement.  They  argued  farther,  that  the  subject 
itself,  viz.  peach-trees  and  the  like,  is  not  tithable.  1  Ro.  Abr. 
'637.  pl>  6.  is  full  of  bad  law.  The  parson  has  the  tenth  peachj  &c. 
is  he  also  to  have  the  root  ?  This  is  not  like  to  silva  ccedua^  which 
is  renewable  annually.  But  the  produce  of  a  hot-house  is  not  the 
produce  of  the  earth.  If  tithe  be  payable  of  this,  then  it  must  be 
also  of  pots  in  a  house,  sallad  raised  on  a  flannel,  &c.  Is  it  con- 
venient that  this  should  be  tithable?  if  it  be,  the  expence  of  raising 
it  is  so  enormous,  that  the  tithe  would  amount  to  a  prohibitory  tax. 
The  claim  is  unsupported  by  any  case  or  dictum*  If  this  be  allbwed, 
by  the  same  rule  polished  steel  and  other  manu&ctured'produce  of 
the  earth  would  be  tithable. 

Mansfield  for  the  vicar.  —  There  is  no  binding  agreement  in  this 
case.  The  court  would  require  something  extremely  strong  in- 
deed to  bind  the  vicar  forever,  where  he  has  not  a  scrap  of  paper  to 
bind  the  other  parties.  The  general  nature  of  these  transactions  is, 
to:be  binding  only  as  long  as  both  parties  shall  please.  And  then 
if  the  memorandum  added  to  Hewitfs  receipts  amounts  to  an  . 
agreement,  it  can  bind  no  farther  than  that  The  others  are  un- 
connected with  Hewitty  and  their  payments  bdng  of  a  similar 
nature,  proves  nothing:  this  as  to  the  nursery-men.  As  to  the  gar- 
deners, the  notice  to  determine  the  agreement  is  good.  The  cas^ 
of  Glasse  v.  CaldwaU  shews  it  to  be  so.  For  this  is  very  different  Sapnioso. 
from  the  case  of  a  farm.  There  is  no  new  stock,  to  provide ;  nothing 
new  to  do ;  nothing  besides  severing  the  tenth  instead  of  taking  all 
away.    As  to  the  hot-houses  — — -  Here  the  Chief  Baron  interrupted 
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1781.  ^    Ilim,  saying,  there  was  no  eridence  as  to  these;  therefore  that  the 

"^^^^      regular  way  would  be  to  direct  an  account  (if  any  proper),  in  whidi 

T.         case  the  Deputy  Remembrancer  would  make  his  report  special,  if  he 

r  ^l^ui  1  ^^  ^^^  doubts,  and  then  the  court  would  hare  the  drcumstances 

stated  in  his  report  as  evidence  to  decide  upon,  and  that  report 

might  be  excepted  to. 

But  Mansfield  was  desired  to  go  on«  —  These  articles  are  the  pn^ 
duce  of  the  earth,  though  mixt  an4  meliorated  for  the  purpose. 
Are  cucumbers  objected  to?  No.  What  then  can  be  said  as  to 
melons  ?  every  thing  raised  in  a  garden  is  principally  in  consequence 
of  manure  and  labour ;  and  yet  it  is  tithable.  As  to  exotics,  no 
olgection  can  be  made  to  them;  for  hops,  madder,  saffion,  to- 
bacco, were  originally  exotics.  He  cited  Breamer  r.  Thorntmh 
Hardr^  203.  to  shew  that  a  composition  by  parol  was  not  binding 
on  the  parson. 

Scott  S.  &  —  Here  are  two  classes  of  defendants,  and  th^  ought 
to  be  distinguished.  I  own  the  expression  *^  for  every  year  here- 
after'' to  be  very  strong ;  but  the  circumstances  explain  it.  There 
are  only  three  receipts  in  so  many  years  which  have  it;  there  is 
no  agreement  in  writings  nor  any  other  written  testimony.  The 
court  would  rather  explain  these  three  receipts  by  all  the  rest, 
than  all  the  rest  by  these  three.  Either  the  other  gardeners  are 
not  to  be  prejudiced  by  Hutchin/s  acts,  or  they  must  consent  not 
to  be  benefited  by  them,  vix.  by  his  receipts. 

The  aigqment  that  hot-house  plants,  &c.  are  exotics,  and  there* 
fore  not  tithable,  proves  too  much,  for  all  but  crabs  were  originally 
exotics.  Cherries  were  brought  into  Europe  by  ImcuUus.  Vines 
were  introduced  here  later  than  in  ^France ;  and  there  they  were 
not  indigenous.  Walnut  signifies  a  foreign  nut  (a).  WdU  and 
Wales  were  so  called  by  the  Saxons  for  the  same  reason  (£).  Cab- 
bages were  brought  from  Holland  in  the  time  of  Charles  2.  when 
a  cabbage  cost  at  least  a  guinea.  Guineas  and  cabbages  coming 
here  together  (c),  the  terms  were  convertible.  Potatoes  were  intro- 
duced by  air  Waller  Raleigh  into  Ireland^  whence  they  were  brou||^t 

(ft)  VaUhnnw,  Walnut.     PoUm  auiem  Vtlh-        JSoa,   IHmca  verba^  Sur  John;  good  wom. 
hnvtu,  8c.  Wallica  due  peregrinm  nucer.     Lye'j        Fal.  Good  worti !'  good  cabbiige. 
SttxenDict.  Meny  WwnafWwdmr. 

{h)  Valb,  L  q.  Vealh,  peregrtitm,  aiienig^nof        PerfaapSy  the  plant  is  inmgenoas  m  tfais  eoit»- 

hofhana.     BrUanni  a  Saaonibus  JttgtUi,  qtian  tiy,  as  it  still  Is  found  wild  in  many  parts  of  tlib 

Mi  eztranei,  VeaJhar,  Veali^  VeiUla)*,  appd-  kingdom,  particularly  about  Dover.     Hie  nuia- 

laHtunt.     Lye'M  Saxon  Did,  ties  of  it,  and  the  present  improved  state  to  wUch 

(c)  I  suspect  the  accuracy  of  the  report  in  tfais  the  diiferent  sorts  are  brought,  are  the  mere  eflffect 

pert.     Guidlas  w^re  first  coined  in  JSngfand  in  of  culture.     As  our  neighbours  on  the  continent 

1673;   but  that  cabbages  were  then  fint  intro-  long  preceded  us  in  horticultural  improvements, 

duced  should  seem  tQ.be  a  mistake.   Jndermm,  in  it  is  probable  that  the  plant,  as  raised  and  melio- 

h^Hiitoiy  of  Commerce,  states  them  to  haTe  been  rated  by  art,  was  imported  from  than,  and  thence 

brought  hither  from  Fianden  about  the  year  1524.  the  notion  that  it  was  «|  exotic 
That  they  wer^  well  known  in  England  before  the 
timeof  CAorfef  the  Second^  Shdhpeare  will  tell  U5 : 
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here.    There  is  some  account  of  them  in  a  note  in  Johfison  and     1781. 

Stephenis  edition  of  Shakspeare  (a).    In  the  north  all  the  common   ~r 

*  fruit  is  raised  by  art  and  at  great  expence.    As  to  the  expence,  if        v. 
that  be  an  objection,  it  would  have, excluded  cabbage%  and  most  %^f^'^  •« 
other  things;  and  hereafter  the  raising  of  pines  may  cease  to  be 
expensive.     In  Gihbsy.Wybome^  Sir  W.  Jon,  4fl6»   it  was  settled^  Supra 5oi. 
that  trees  drawn  out  of  nurseries  and  sold  were  tithable.     As  to 
the  notice^  this  is  not  similar  to  the  cases  that  have  been  men- 
tioned* 

A  person  claiming  a  right  to  retain  tithes^  is  not  similar  to  a 
tenant  of  land.  There  is  no  case  where  it  is  holden  that  a  patol 
agreement  to  retain  tithes  during  incumbency  is  good.  Nor  can 
any  good  reason  be  given  why  an  earlier  potice  should  be  given 
than  immediately  previous  tp  the  beginning  of  the  composition. 
See  what  is  said  by  HoU  C.  J.  in  2  Salk.  414.     In  Hume  v.  Wright 

(a)  Hie  note  here  allu&ed  to  is  upon  the  pas-  FUn/hu  in  1595>  Greene* b  Deputation  between  a 
•sage  in  3Votfitfaiid  CVeimia  of  *' Lttxiirj  with  his  Hee  Caneycatcker  tmd  a  Shee  Coneycatcker  m 
potatoe finger."  Act.  iy.  Sc.  2.  It  is  a  very  long  1597,  &c.  In  truth,  the  potatoe  to  which  these 
note,  too  long  to  be  inserted  in  the  usual  place,  old  authors  ascribed  prorocatiye  qualities,  and  the 
immediately  wider  the  text,  and  is  therefore  sub-  modem  potstoa,  had  nothing  of  identity  in  them 
joined  at  the  end  of  the  play.  The  pait  to  which  but  the  name :  they  were  t>ro  quite  distinct  and 
Mr.  Scott  alludes,  and  which  is  whoUy  borrowed  different  plants.  The  former  was  a  kind  of  coti" 
from  Campbeirt  Political  Surv^,  is  as  follows :  vohoku  or  brndweed^  and  was  the  Spanish  baUcUa, 

**  It  appean  from  Dr.  CamfidTs  Political  Sur-    of  which  the  Engtith  name  potatoe  is  evidently  a 
**  vey  of  Great  Britain^  that  potatoes  were  brought  ^  'corruption.     This  plant  was  well  known  and  in 
**  into  Ireland  about  the  year  1610^  and  that  they    common  use  in  Gerard^s  time,  who  tells  us  that 
**  came  first  from  Ireland  into  Lancaebire.     It    it  g^rew  in  India,  Barbary,  Spain,  and  other  hot  , 
**  was,  however,  forty  years   before  they  were    regions,  and  was  to  the  inhabitants  of  those  coun- 
''  much  cultivated  about  London.     At  ttus  time    tries,  as  well  as  of  Itafy,  an  ordinary  food ;  but 
'*  they  were  distinguished  from  the  Spanish  by    that  he  could  not  succeed  in  getting  it  to  flower 
**  the  name  of  Virginia  potatoes  or  battatcu,  which    in  this  country,  so  that  he  was  unable  to  give  a 
'^  is  thf  Indian  denomination  of  the  Spanish  sort,     description  of  its  blossom.'    The  modem  potatoe 
**  The  Indians  in  Virginia  called  them  openank.     is  a  Sokmumy  the  Solanum  tuberosum  cfLinnteus^ 
^  Sir  fVaUer  Raleigh  was  the  first  who  planted    and  is  a  native  of  Peru.     The  Indians  called  it 
*'  them  in  Irdand.      [Campb.  Pol.  Sur,  voL  i.     openank  or  pappuSy  which  latter  word  signifies 
^  p.  95.  notes.]     Authors  differ  as  to  tlie  nature    •<  the  roots,'*  and  was  the  common  name  of  these 
M  of  this  vegetable,  as  well  as  in  respect  of  the    esculent  plants.    It  had  the  name  oi potatoe  given 
"  countiy  firam  whence  it  originally  came.    Swit-    it  in  this  country  from  its  supposed  resemblance  in 
**  tir  calls  it  Sisarum  Peruwmum,  i.  e.  the  skirret    form  and  taste  to  the  Spanish  batiata,  and  was  dis- 
**  of  Peru.     Dr.  Hill  says,  it  is  a  solanunif  and    tinguished  from  it  by  the  addition  of  the  Ametiean 
*'  another  very  respectable  naturalist  conceives  it    or  Vtrginia  potatoe.    Linnaus  informs  us,  that 
'<  to   be  a  native  of  Meadco."     [Vol.  ii.  S46.    tins  plant  was  introduced  into  Sweden  in  1590, 
notea.]  and  it  was  certainly  known  in  this  country  before 

If  the  reverend  commentator  had  not  been  too  the  time  wbich  Dr.  Campbell  assigns  for  its  first 
deeply  intent  upon  illustrating  a  favourite  allu-  importation  into  Ireland :  (br  Gerard  gives  us  in 
sion  to  regard  the  ascertaining  of  an  historical  his  Herbal,  which  was  published  in  1597,  a  very 
fact,  it  must  have  occurred  to  him  either  that  accurate  plate  of  it  in  a  very  flourishing  state,  and 
I>r.  Ctanpbell  had  fixed  the  date  of  the  introduction  says,  that  he  had  the  planU  then  growing  in  his 
of  tlie  potatoe  into  this  country  too  late,  or  that  the  garden,  where  they  were  thrifty  and  vigorous,  and 
potatoe  which  the  Dr.  was  speaking  of  was  not  succeeded  well.  It  is  evident  from  hence,  that 
the  same  plant  with  that  which  Shakspeare  and  the  SwUxer  and  Dr.  HiU  are  speaking  of  two  different 
writers  quoted  in  the  note  were  alluding, to  i  for  plants,  the  one,  meaning  the  Spanish  potatoe,  the 
Dr.  Campbell  fixes  its  introduction  into  Ireland,  Sitarum  Peruvinnum,  which  is  the  name  which 
whence  it  was  some  time  afterwards  brought  into  Gerard  likewise  gives  to  that  sort  of  potatoe ;  the 
this  country,  so  late  as  the  year  1610;  but  the  other,  meaning  the  modem  potatoe  or  Solanum,, 
play  of  Troilus  and  Cressida  was  written  and  which,  as  we  have  above  stated,  received  the  til- 
printed  before  that  year,  and  several  of  the  other  vial  name  of  tho  former  from  a  fancied  rcsem- 
books  mentioned  in  the  note  were  of  still  earlier  blance  to  it. 
date,  siith  as  the  translation  of  the  Menachnti  of  ^ 
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1781.     in  this  court,  M.  16_G.  S.  {a\  where  the  party' insisted  on  %  modus, 

-^ it  was  holden  that  no  notice  was  necessary,  because  he  set  i^  an 

V.        adverse  title.     I  would  rest  upon  the  same  reason :  for  I  cannot 

WaUer,     ^^  ^^^  ^^^  defence  by  alleging  a  modus  is  more  inconsistent  with 

insisting  on  notice,  than  a  permanent  composition  is,  or  more  to 

be  considered  as  an  adverse  title. 

> 

Mr.  Macdonald  in  reply.  —  In  new  matters  the  l^pslature  does 
not  quite  keep  pace  with  the  improvement  of  the  tioies.  Here,  in 
a  case  new,  the  decision  of  the  court  must  make  the  law. 

As  to  the  power  of  demising  tithes  by  parol,  let  us  examine  the 
cases.  Before  the  statute  of  frauds,  we  have  the  case  of  Gomersal 
V.  Bishops  Cro.  Eiiz.  136.  in  prohibition,  where  the  power  to  de- 
mise seems  to  have  been  admitted,  though  tlie  case  was  decided 
upon  a  fault  in  the  declaration.  In  Nelson  v.  Woodward,  Cro. 
Eliz.  188.  249.  it  was  holden,  that  a  grant  of  tithes  without  deed 
[1218  ]  for  life  was  not  good,  though  for  years  it  might  be.  In  Hofaies  v. 
Bayfield,  Hob.  176.  it  was  holden  that  an  agreement  for  tithes 
during  incumbency  without  deed  was  not  good.  In  Honeycomb  v. 
Stoete,  Cro.  Ja.  668;  it  was  ruled  that  a  parol  agreement  to  retain 
tithes  for  years  was  good*  And  upon  the  authori^  of  this  case, 
it  was  determined  in  Pervtoood  v.  Evans,  1  Lev.  24f.  that  a  parol 
.contract  to  retain  was  good.  'In  Breamer  t.  Thornton^  Hardr. 
204.  there  was  a  different  determination  in  this  court,  viz*  that  a 
parol  agreement  to  retain  was  not  good  for  more  than  a  year. 
But  in  the  present  case  there  is  more  than  a  parol  agreement.  It ' 
is  not  indeed  an  agreement  in  strict  form,  yet  it  is  sufficientiy  re- 
duced writing ;  and  there  is  no  difference  between  tithes  and  otiier 
property,  as  far  as  concerns  the  nature  of  the  writing  which  is  the 
evidence  of  a  binding  agreement  As  to  the  notice,  the  case  of 
Breamer  v.  Thornton  only  shews  when  the  notice  is  too  late,  and 
nothing  more.  This  and  the  other  case  both  aUude  to  the  cultiva- 
tion on  the  faith  of  the  agreement.  The  present  rule  respecting 
fiirm  moduses  i^  a  modem  introduction,  founded  upon  reason  and 
convenience.  The  notice  in  the  case  of  tithes  was  formerly 
grounded  on  the  rule  as  to  notice  upon  a  mere  tenancy  at  will.  Why 
should  we  not  make  it  analogous  to  the  modern  improvement  of 
notices  on  tenancy  for  years  ?  The  dissent  of  Mr.  Baron  Perrot 
in  the  case  of  Glasse  v.  Caldwallf  the  opinion  given  by  Mr.  WU^ 
brafumii  and  the  constant  practice,  are  all  very  material  circum- 
stances. 

As  to  the  subject  of  the  tithe  in  this  case,  our  objection  is,  not 
that  things  not  indigenous  are  not  tithable ;  but  that  things  not  the 
produce  of  the  soil  and  climate  are  not  tithable.     I  wish  that 


(a)  3  Wood**  DccP!  52a 
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Mr«&o^/h&d  pushed  his  argument  a  little  fiirther^  and  supposed     1781. 

the  oold  hand  of  the  vicar  to  have  been  thrust  into  the  hot-hoyse: * 

woald  the  phints  have  been  so  &r  nourished,  as  to  become  matters  t. 
of  common  use  ?  There  is  a  great  difierence  between  the  plant  in  ^o^^^ 
the  hot-house  in  an  artificial  state,  and  afterwards  when  naturalized 
to  soil  and  climate.  It  is  quite  new  to  demand  tithes  of  things  of 
this  sort;  it  would  sufibcate  such  improvements,  and  be  the  most 
impolitic  thing  in  the  world ;  besides  they  are  not  in  their  pre- 
sent state  matters  of  profit  As  to  ingrafted  trees,  many  of  them 
fail:  of  what  then  are  the  tithes  to  be  taken  ?  of  all,  or  which  — 
of  fruit  and  trees,  or  not  ? 

Lord  C*  B.  —  This  cause  has  undergone  great  examination  and 
discussion ;  though  the  facts  are  plain  and  dear*   The  original  bill 
is  brought  by  Adorns^  asisignee  of  a  lease  under  the  vicar  of  Ken^ 
sifigton^  for  die  tithes  of  nurseries  and  gardens.     The  vicaPs  title  [  1219  1 
by  endowtnent  is  clear;  but  the  defendants  say  he  is  not  entitled 
to  demand  tithes  in  kind,  because  of  a  binding  agreement  for  a 
composition  to  continue  during  incumbency ;  and  they  file  a  cross- 
bill to  establish  this  defence  by  compelling  a  demise  accordingly, 
H-ith  a  little  variation  between  die  case  of  the  nurser)rmen  and  diat 
of  the  gardeners*    As  to  the  nurserymen  the  evidence  arisies  firom 
four  receipts.     First  of  1771  has  added  to  it,  *<  agreed  for  Ss..6d. 
per  acre  for  every  year  hereafter."     Second  of  1772  for  "  as  by 
agreement^'  Third  given  to  another  person  in  1772,  *^  as  by  agree- 
ment*'    Fourth  to  another  in  1713,  ^^  as  by  agreement''     Fifth  at 
a  less  sum,  **  in  future  as  for  other  nursery  grounds."    And  it  is 
insisted,  that  this  is  an  B^teement  on  behalf  of  all.    It  is  necessary 
that  an  agreement  to  be  executed  by  a  court  of  equity  should  be 
plain  and  clear;  and  this  is  a  great  ground  of  the  statute  of  firauds. 
Now  it  is  said,.  '*  every  year  hereafter'*  must  mean  during  the  con- 
tinuance hereaflier.     But  the  intent  must  be  taken, .  among  other 
things,  firom  the  subject  matter  of  the  agreement.    Here  the  sub- 
ject was  continually  changing.  This  does  not  appear  then  certainly 
and  condasively  to  be  a  permanent  agreement  during  the  whole 
incumbency.    If  this  does  not,  the  rest  are  still  less  so. 

As  to  the  gardeners,  there  is  more  evidence  for  them,  if  not 
OMitradicted.  There  are  two  receipts,  both  in.*  1772;  the  one 
'<  agreed  in  future  to  paj^for  thirty-one  acres  and  two  roods :''  the 
other,  <<  agreed  in  future  at  65.  per  acre  for  35  acres."  These 
are  explained  by  an  instrument  dated  seven  days  afl;er,  signed  by 
Dr.  WaUery  agreeing  to  take  a  certain  sum,  ^*  provided,  if  present 
cultivation  altered,  void  —  if  continued,  binding  and  preparatory  to 
a  lease/^  Undoubtedly  this,  being  made  by  Hutchins  for  the  rest,  . 
is  a  binding  agreement  for  %,  lease.  <  What  answer  ig  givenr  to  this? 
Why,  that  it  wf»  neyer  accepted '  by  Hutchins,  out  rejected  by 
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1781.     Uoi»  saying  he  would  agree  only  for  a  year.    This  agreeiaeiit 
thereupon  was  carried  back,  and  a  new  one  prepared  for  one  year 


T.  only)  which  was  signed  by  both  the  parties.  As  to  the  two  receipts^ 
Waikr.  notwithstanding  the  memorandum  at  the  bottom,  yet  it  is  in  proof 
that  at  their  next  payment  they  both  declared  they  would  not  omip 
tinue  to  pay  so  much,  and  that  he  should  take  his  tithe  in  kind. 
The  agreement  therefore  was  not  binding  in  the  consideratioii  of 
the  parties  themselves.  On  the  deliyery  of  the  notice  to  Huickins, 
he  only  said,  he  was  sorry  they  were  disturbed,  but  expressed 
nothing  about  a  binding  agreement.  I  am  satisfied  therefore,  that, 
as  to  the  nurserymen,  there  is  not  sufficient  evidence  of  an  agree- 
[  1220  ]  ment;  and  as  to  the  gardeners,  it  is  falsified.  As  to  the  nursery- 
men, if  there  had  been  more  evidence,  there  would  have  been  a 
doubt  on  what  ground  their  claim  could  have  been  founded.  As 
to  the  gardeners,  indeed,  it  is  expressly  said,  *^  for  a  lease,''  and 
therefore  plain.  But  as  to  the  nurserymen,  how  or  why  is  an 
agreement  not  binding  in  law  to  be  executed  in.a  court  of  equity? 
a  lease  does  not  even  appear  to  have  been  in  contemplatiiHif  which 
would  have  made  a  great  diflference. 

Are  then  the  compositions  actually  determined  by  the  notice 
which  has  been  giv^n  ?  There  was  much  uncertainty  in  this  learn- 
ing till  the  case  of  Glasse  v.  Caldeoall.  But  it  is  unnecessary  to 
discuss  that  case  now ;  for  it  comes  within  the  case  of  Hume  v. 
Wrights  for  the  defence  is  an  adverse  tide,  and  there  is  no  diflfer- 
esxce  between  insisting  upon  a  modm  and  a  binding  composition. 
The  present  case  indeed  is  stronger,  because  it  is  accompcmied 
with  a  cross  bill. 

It  remains  then  to  see,  whether  the  matters  in  question  are 
tithable.  As  to  melons,  pines,  &c.  I  know  not  how  to  draw  any 
line  between  them  and  other  produce  of  gardens.  What  is  the 
tithe  of  gardens  ?  It  is  predial.  The  notion  of  artificial  beat  and 
soil  would  exclude  almost  all  the  produce  of  gardens :  things  raised 
under  glasses  are  raised  in  an  artificial  soil.  But  they  must  all  be 
subject  to  the  same  rule.  Inoculation  to  be  sure  is  a  work  of  art ; 
but  art  and  expence  used  will  not  make  any  dififer^ice.    . 

Eyre  B.  —  The  case  on  the  part  of  the  lessees  is  phun.  The 
question  then  is,  whether  the  defence  is  sufficient?  1st,  Is  the  com- 
position binding  ?  As  to  the  nurserymen  it  is  too  uncertain.  As 
to  the  gardeners,  it  is  exposed  to  the  same  objection ;  or,  if  it  be 
taken  on  the  act  o(  Hutching,  then  it  is  contradictcid.  To  found  a 
decree  of  the  court  for  a  specific  execution  of  an  agreement,  it  is 
necessary  that  the  agreement  should  be  matfe  out  to  be  dear  and 
certain.  In  this  case  it  is  not  so :  it  is  ambiguous  and  loose ;  it  infty 
mean  "  so  long  ss  both  parties  please.'*  I  conjecture  that  Dr.lFirf- 
kr  did  hitend  to  agree  for  his  incumbency;  but,  if  he  did  so  intaid. 
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that  does  not  prove  th^  he  did  actually  agree,  and  that  alf  the     178I« 

other  parties  did  so ;  ^d  thare  is  no  proof  of  any  such  agreement   

on  Ae  part  of  the  nurserymen  iand  gardeners.    It  is  clear  then,        ^^ 
that  the  cross-bill  must  be  dismissed  as  totally  groundless,  and  I     Watter. 
think  it  should  be  so  with  costs.     Indeed,  if  the  &ct  had  been 
odier  than  it  is,  I  am  doubtful  how  the  law  would  have  been :  for 
though  the  agreement  would  have  been  good  as  to  time  past,  yet 
I  am  not'  satisfied  that  a  court  of  equity  can  give  validity  to  an 
agreement  by  parol,  where  the  subject  would  have  only  passed  by  [  1221  1 
deed*    Here  then,  these  compositions,  though  subsisting  during 
incumbency,  y^  are  only  annual,  being  by  parol.     But  this  only 
obiieri  I  mean  not  to  decide. 

As  to  the  second  point  in  the  original  bill,  the  insnfliciency  of  the 
notice;  I  agree  that  Hume  v.  Wright  is  decisive  that  no  notice  is 
necessary.  There^  the  defence  set  up  was  an  adverse  title,  omp.  a 
modm.  This  is  a  disclaimer  of  that  relation  out  of  which  a  notice 
becomes  necessary,  by  analogy  to  the  case  of  notice  as  to  tenants 
in  gectment.  But  it  is  said,  that  the  modus  was  perpetual,  and 
that  the  composition  in  this  case  is  not  so.  But  it  is  so  as  to  the 
vicar;  and  there  is  no  di£ference  in  reason.  Nor  are  there  any 
difficulties  attending  this  dedsion;  for  these  agreements  do  not 
much  resemble  demises  of  houses  or  lands.  They  are  merdy 
another  mode  of  taking  the  thing.  Nor  does  it  occur  how  it  can 
much  afiect  the  raising  of  the  produce  if  the  value  be  fain  But 
occasional  inconveniencies  are  no  ground  for  general  rules  aS  law. 
I  think  the  dedsion  in  GUuse  v.  Caldvoall  the  better  opinion.  It  is 
best  to  adhere  to  the  old  rule,  where  a  new  one  cannot  be  made 
without  great  difficulties.    But  this  I  throw  out  only  olnier. 

As  to  the  last  objection,  hot-house  plants,  &;c.  are  certainly  not 
ex^npt.  The  like  hardships  occurred  in  wastes,  madder,  &c.;  but 
an  act  of  parliament  was  necessary  to  exdude  the  right  of  the  par- 
son. The  general  rule  is  dear ;  and  the  inconveniencies  attending 
it  axe  not  so  great ;  and  mutual  inconveniencies  will  suggest  mutual 
moderation.  If  not,  a  court  of  justice  cannot  help  it 
Hciham  B.  of  the  same  opinion. 

The  court  therefore  ordered  that  it  should  be  referred  to  the 
Deputy  Remembrancer,  to  take  an  account  of  what  was  due  to 
the  plaintiff  firom  the  defendants  for  all  the  tithes  in  kind  de- 
manded by  him,  and  the  usual  directions  were  given  for  taking 
the  account,  and  that. all  the  defendants  in  the  original  cause 
should  pay  to  the  plaintiff  his  costs  of  the  suit  to  that  time  to 
be  taxed ;  and  the  court  further  ordered,  that  the  cross-bill  should 
be  dismissed  with  costs,  to  be  taxed  for  the  several  defendants  in 
the  cause. 
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17dL         From  this  decree  there  was  an  appeal  by  Hfmtt  and  six  others 
^^^     to  the  House  of  Lords,  upon  the  following  grounds: 

▼•  1.  It  having  been  admitted,  that  the  appellants  had,  under  some 

^  '  agreement,  paid  Dr.  WaUer  compositions  in  lieu  of  their  tithes  for 
F.c.  64.  ever}*  year  from  Mickaebnas  1771  to  Michadmas  1777  inclusive, 
r^l  ^o^>  1  therefore,  although  Dr.  WaUer  might  have  a  right  to  determine 
.the,  compositions,  yet  he  could  not  do  it  without  a  reasonable 
notice  to  the  parties^  and  the  appellants  contend,  that  the  notices 
which  are  mentioned  in  the  pleadings  to  have  been  g^ven  for  deter- 
mining such  composition,  and  for  taking  the  tithes  in  kind,  un« 
less  a  new  agreement  was  made  with  the  doctor^s  real  or  nominal 
lessee,  were  unreasonably  too  short,  and  therefore  insufficient  for 
that  purpose.  The  notices  given  by  the  doctor  and  his  assignee 
were  three  in  nutfkber;  the  first  was  given  on  September  l?th, 
the  second  between  the  20th  and  27th,  and  the  third  upon  the 
.  29th  of  the  same  month ;  all  these  notices  afiect  to  put  an  end  to 
.  the  composition  from  the  Mickaelmas'day  then  next  The  interval 
between  the  earliest  notice,  and  the  day  on  which  it  was  to  take 
place,  •  is  not  three  weeks.  It  is  established,  that  a  tenancy  from 
year  to  year,  in  the  case  of  farms,  cannot  be  determined  by 
the  landlord  without  six  fliooths  notice  prior  to  the  end  of  the 
tenant's  year;  and  it  is  conceived  that  tithes  have  repeatedly  been 
holden  to  stand  in  this  respect  upon  the  same  footing  with  corporeal 
property.  It  seems  reasonable  that  either  "party  intending  to  put 
an  end  to  such  a  composition,  and  to  pay  or  require  payment  of 
tithes  in  kind,  ought  to  give  a  longer  notice  of  that  intention,  par- 
ticularly so  where  the  notice  is  given  to  the  tenant  that  be  may 
be  the.  better  enabled  to  adapt  the  mode  of  his  cultivation  to  the 
nature  of  his  tenure.  It  cannot  be  disputed,  but  that  in, the  exer- 
dse  of  that  discretion,  which  every  man  has  a  right  to  exercise, 
and  every  prudent  man  will  exercise,  as  to  the  mode  of  agriculture 
most  likely  to  be  beneficial  to  him,  it  is  of  importance  to  him  to 
know,  whether  he  is  to  set  out  his  tithes  in  kind,  or  to  pay  a  pecu- 
niary composition  in  lieu  of  them ;  and  to  conceal  an  intention  to 
put  an  end  to  such  a  composition,  (continued  uninterruptedly  for 
six  years,  under  a  supposed  agreement,)  and  thereby  delude  a  man 
into  a  belief  that  it  is  to  continue,  appears  to  be  unreasonable  and 
un&ir  conduct  on  the  part  of  the  lessor,  of  which,  it  is  presumed, 
a  court  of  equity  ought  not  to  admit  him  to  avail  himself.  It  is  a 
&ct,  that  every  landlord  thinks  himself  obliged  to  give  a  much 
longer  warning  to  his  nurseryman  tenant  when  he  means  to  deter- 
mine his  holding  than  he  does  to  the  common  farmer :  the  usage 
has  certunly  been  to  give  the  nurseryman  three  years  notice.  If 
the  notice  were  insufficient,  the  account  ought  not  to  have  been 
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directed;  Dr*  Waller  and  his  lessee  would  then  be  ehtided  to  the     1781. 
fomposition  only  daring  the  UtigBtion,  andy^'consequently)  die  re-      •^_^" 
spondent's  bill  would  have  been  dismissed.  t. 

2.  The  decree  directs  an  account  of  hot-house  and  greeH- house     ^'^'^' 
plants.    It  is  conceived  that  these  are  not  lithable  in  point  of  law« 
If  they  can  be  ascribed  to  any  class  of  tithes,  it  must  be  to  that  of 
predial  tithes,  the  definition  of  which  is,  that  they  arise  merely  and 
immediately  out  of  die  ground.     The  plants  in  question,   it  is 
well  known,  are  not  the  produce  of  the  soil  of  this  country ;  a  cli« 
mate  and  compost  must  be  procured  to  keep  them  in  a  statfe  of 
vegetadon ;  they  do  not  grow  in  the  earth,  nor  derive  their  suste* 
nance  from  thence;  some  of  them  cannot  by  any  art  be^  propa- 
gated  in  this  country  {  and  as  to  pine-apples,  one  of  the  principal* 
exoUcs  that  .<:an  ever  produce  profit  to  die  parson  by  their  suc^ 
cessfiil  increase^  it  is  conceived,  they  cannot  be  deemed  dthabl^ 
when  it  is  considered,  that  the  skill  and  labour  of  several  years  is 
absolutely  necessary  to  be  bestowed  upon  them,  in  order  to  bring 
them  to  maturity,  independent  of  the  very  great  expence  of  hot- 
liouses  of  the  diff&ent  classes,  tan,  fire,  &c.;  that  they  are  nurtured       ' 
in  pots  firom  the  first  momoEit  of  ihdr .  existence  to  die  final  period 
of  it;  are  removed  firom  one  successive  house  to  another,  as  they 
make  dieir  slow  approaches  to  edible  perfecdon,  which  is  only  at^ 
tainable  by  the  skiUul  management  of  artifioial  heat;    that  they 
never  communicate  with  the  natural  earth,  and  very  often  in  their 
last  stage  to  maturity  are  mere  resiants  fi>r  a  few  months  only  in 
that  parish  where  they  are  cut  (  that  they  are  actually  a  commercial 
merchandize,  are  daily  bought  atid  sold  in  their  various  stages  to 
perfecdon,  and  a  great  part  of  them  actually  propagated  in  one^ 
parish,  nurtured  in  the  succession  houses  of  a  second,  and  very 
frequendy  pushed  into  firuit,  ripened,  and  cut  in  a  dnrd  or  fi>urdr 
parish.    Every  argument  respecting  pine-apples*  may,  with  eqmil 
propriety,   be  applied  to  orange-trees,    with  this  addidonal  cir- 
cumstance that  the  orange-tree,  in  the  first  instance,  costs  theim- 
porter  nearly  half  as  much'  as  he  sells  it  fi>r  when  arrived  to  per- 
ftScdon,  after  many  years  expensive  culdvadon,  exclusive  of  thirty 
per^oerUn   duty  paid  on  the  importation.     These  fiicts  are  well 
known  —  uncontrovertible;   and  it  is  scarcely  necessary  to  say, 
that  if  the  payment  of  tithes  for  exotic  plants  in  general,  (great 
numbers  of  which  are  annually  imported  into  this  kingdom  at  a  very 
heavy  expence,  besides  fireight  and  duty,)  including  pine^f^le^ 
orange-trees,  &c.  is  to  be  added  to  the  expence  of  cultivation,  diere 
must  be  an  end  to  that  species  of  horticulture. —  The  appellants 
farther  presume,  that  such  trees  and  hotJiouse  plants  as  actually  [  l££4  ] 
grow  in  the  soil,  but  would  not  there  grow  without  artificial  heat, 
are  not  the  proper  subject-matter  of  tithing.    And  widi  respect  to 
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1781.  all  other  spedes  of  nursery  trees,  which  are  bought  m  one  pariah, 
'~Tr~  remain  but  alitde  time  in  a  seccmd,  and  are  purchased  by  a  custo- 
T.  mer  living  in  a  third,  and  frequendy  undeigo  a  greater  number  of 
removals  before  they  are  ultimately  planted  for  use ;  it  is  humbly 
conceived,  that  the  respondent  is  not  well-founded  in  contending, 
that  diey  are  subject  to  pay  a  full  tenth  of  their  whole  value  upon 
each  removal  from  one  parish  to  another. 

S.  It  may  possibly  be  said  (for  it  has  been  relied  on)  that  tliere 
was  no  evidence  of  the  cultivation  of  these  plants.  If  that  be  so, 
yet  surely  there  was  enough  to  have  induced  the  court  to  have  di- 
rected the  proper  officer  to  have  inquired  into  and  to  have  stated 
the  nature  of  the  culture^  with  the  uncommonly  heavy  ezpenoe 
necessarily  attending  it,  before  they  had  proceeded  to  decree  the 
payment  of  dthes.  The  bill  (inter  alia)  demanded  the  tidies  of 
pines,  melons,  grapes,  hotrhonse  plants,  &a  the  appellants  resisted 
the  demand,  and  insisted  thq^  were  not  titfaable;  the  decree  has 
nevertheless  directed  an  account  generally,  and  payment  of  all  the 
'  spedes  of  tithe  demanded*  Supposing  the  court  could  not  take 
judicial  notice  of  that  which  all  mankind  knows^  (which  is  a  position 
not  to  be  admitted,  and  untrue  in  many  instaiioes^)  yet  surely  private 
knowlege  6i  a  notorious  usage  mi^t  have  dictated  an  enquiry^ 
which  would  have  given  judicial  knowledge* 

4.  Because  the  decree^  by  directing  an  account  generally,  hath 
declared  the  reqx>ndent  to  be  entitled  to  every  tenth  exotic  plants 
and  to  every  tenth  pine-«pple  and  orange-tree,  without  the  least 
regard  to  the  original  expence  of  purchase,  whidi  sometimes  comes 
to  a  third,  and  often  to  half  the  espenoe  for  which,  when  ripened 
or  brought  to  perfection,  they  are  scdd  at  the  market,  indqioident 
of  the  very  large  expence  of  hot-houses,  an  expence  totally  un- 
known in  the  cultivation  of  any  of  the  predial  tithes  of  this  country; 
therefore  it  is  humUy  submitted,  that  the  decree  ought  at  least  to 
have  directed  the  officer  in  taking  the  account,  to  have  made  fidr 
allowances  for  the  vary  heavy  expenoes  peculiarly  f4t*«M^«pg  the 
eultivation  of  exotics,  and  not  to  have  decreed  an  account  goierally, 
vducfa,  if  so  taken,  must  do  i^parent  injustice  to  the  appellants; 
wherefore  the  decree  ought  also,  it  is  humbly  contended,  to  be  re- 
vened  or  varied. 

[  1225  ]  The  Case  of  the  Bespandent. 

In  the  decree  pronounced  by  the  court  o(  Exchequer  in  the 
ori^^nal  cause,  all  the  parties  have  acquiesced,  except  the  appel*- 
hmts,  who  seem  to  admit  (what  is  most  dearly  proved  in  the  cause 
by  tiidr  own  acts  and  declarations}  that  no  agreement  was  made 
between  any  of  them  and  Dr.  Waller^  which  was  or  was  not  intended 
to  be  piermanent  during  bis  incumbency  although  th^  had  severally 

16 


CASES.  .  1225 

by  their  answers  claimed  the  benefit  of  such  an  agreement,  and      1781. 
have  thought  proper  to  i^peal  to  the  House,  alleging  in  their  peti-      ^^^ 
tion  cS  ^>peal,  that  they  conceive  themselves  aggrieved  by  the  de»        ▼• 
creCal  order  of  the  court  of  Exchequer,  inasmuch  as  it  having  been 
admitted,  that  the  appellants  had,  by  virtue  of  some  agreement, 
paid  to  the  sud  James  WaUer  compositions  for  and  in  lieu  of  their 
respective  tithes  from  Michadmas  1771  to  Michaelmas  1777  inclu- 
sive; that  the  said  several  notices  in  the  pleadings  in  die  cause 
mentioned  to  have  be^i  given  for  determining  such  compositions, 
and  for  taking  the  tithes  ia  kind,  were  short  and  insufficient  notices 
ibr  that  purpose ;  and  that  therefore  the  respondent's  bill  ought 
to  have  been  dismissed,  as  against  the  appellants.;  but  that  sup- 
posing such  notices  were  good  and  sufficient,  yet  that  such  part  of 
the  siud  decree  is  erroneous,  as  directs  an  account  to  be  taken  of 
what  is  due  to  the  respondent  from  the  appellants  for  tithes  of 
pines,  melons,  and  hot-house  plants,  green-house  plants,   ezodc 
plants,  shrubs,  trees,  or  roots,  purchased  by  them,  and  sold  again 
without  having,  made  an  increase  in  numb^,  inasmuch  as  the  iq)-  . 
peUants  apprehend,  that  several  of  the  said  matters  and  things  are 
not  in  their  nature  tithable,  and  that  others  of  them  are  not  tithable 
ia  kind ;  and  that  therefore  the  appellants  conceive  that  the  said 
decree  is  erroneous* 

But  the  respondent  humbly  insists  that  the  said  decree  is  just  and 
right  for  the  following  (amongst  other)  reasons : 

1.  Because  the  principles  upon  which  notice  is  required  by  law, 
in  order  to  determine  demises  of  lands,  or  houses,  or  even  of  tithes, 
do  Qot  aj^ly  to  cases  of  compositions  paid  for  tithes,  the  payment 
of  such  opmpositions  being  only,  it  is  apprehended,  in  consideration 
of  law,  a  mode  of  rendering  the  tithes.  The  true  ground  upon 
which  the 'law  requires  notice  to  determine  such  demises  is  the  pre- 
sumed intention  of  die  parties,  the  law  inferring  from  the  obvious 
convenience  of  notice  to.  the  parties,  that  both  intended,  that  if 
eidier  should  be  desirous  to  determine  the  relation  subsisting  between  [  12S6  ] 
them,  he  should  give  the  other  a  reasonable  notice  of  his  purpose; 
bat  tile  law,  considering  compositions  for  titiies  as  being  in  all  cases 
equal  in  value  to  the  tithes  compounded  for,  or  rather  as  tithes 
rendered  in  value,  thouj^  not  in  specie,  deems  it  equally  convenient 
to  the  party  who  is  to  account  for  the  titiies  to  pay  them  in  specie, 
as  to  render  them  in  value,  and  cannot,  therefore^  consistentiy  with 
its  own  principles,  infer  that  the  parties  to  such  a  contract  (to  render 
tithes  in  value  and  not  in  specie)  intended  that  notice  should  be 
necessary  to  determine  it,  unless  the  parties  express  that  intention 
in  a  written  agreement 

.  t*  Because  the  want  of  notice  to  determine  compositions  for 
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1781.     tithes  is  not,  in  fiicti  attended  with  inconveniendes,  which  the 
^'TZ        law,  by  requiring  it»  meant  to  prevent  in  the  case  of  landlords  and 
y.         tenants. 
^^'^'         3.  Because,  though  it  has  been  urged  that  such  notice  is  reason- 
ably required,  inasmuch  as  if  the  party  who  is  to  account  for  the 
tithes  had  received  it,  he  might  have  changed  the  mode  of  cultivating 
the  land  which  yields  the  tithes ;  it  is  submitted,  as  an  answer  to  such 
an  argument,  that  notice  admitted  to  be  reasonable,  would  scarcely, 
<  in  any  case,  be  received  for  so  long  time  before  the  determination  of 

the  composition,  as  to  enable  the  party  receiving  it  to  change  the 
mode  of  husbandry  or  culture^  or  tiie  nature  of  the  produce,  if  he 
had  the  power  of  changing  it,  which  in  most  cases  he  has  not ;  in 
the  present  case^  where  the  produce  of  nursery-grounds  is  raised 
in  succession,  year  after  year,  notice  admitted  to  be  reasonable  would 
not  enable  the  nursery  gardener  to  change  the  mode  of  cultivating 
tiie  ground. 

•  4.  Because,  though  notice  has  been  formerly  stated  to  be  reason- 
able, that  tiie  party  receiving  it  may,  if  he  shall  think  fit,  sufier  his 
lands  to  be  wbcdly  uncultivated,  it  b  presumed  tiiat  such  an  argu- 
ment will  not,  in  modem  times,  be  oflfered  to  a  court  of  justice. 

*  5.  Because  it  hath  been  settied  by  many  decisions  in  foormer  cases, 
Uiat  notice  given  one  week,  or  at  any  time  before  the  end  of  the 
year  for  which  the  composition  was  made, « is  notice  fuUy  sufficient 
in  law. 

6.  Because,  in  fact,  the  appellants  had  sufficient  notice,  from 
what  passed  at  some  or  one  of  the  meetings  holden  previous  to  the 
time  when  the  first  written  •  notice  was  given  to  them,  as  well  as 
from  the  written  notice  or  notices  in  tsuct  given  of  tiie  incumbentTs 
intention  to  determine  these  compositions. 
[  .1227  ]  7.  Because,  if  the  notices  given  were  not  sufficient,  yet  the  ap^ 
pellants  having  severally  insisted  that  tiiese  compositions  could  not 
be  determined  but  with  the  incumbency  of  the  vicar,  have  thereby 
disclaimed  the  only  relation  to  the  incumbent  or  his  lessees,  which 
dould  possibly  entitie  them  to  receive  or  require  notice  fix>m  either. 
By  this^verse  claim  they  have  declared  that  notice  is  not  necessaiy. 
Notice  is  not  necessary  to  determine  a  tenancy  at  will,  where  the 
tenant  sets  up  a  titie  adverse  to  that  of  his  landlord.  If  any  of 
these  temporary  comporitions  had  been  pleaded  as  a  moAdfi,  it  is 
apprehended,  upon  the  autiioHty  of  an  adjudged  case,  tiiat  the  party 
*  pleading  it  as  such  could  not  avail  himself  of  the  want  of  notice  to 
determine  it ;  and  a  plea  of  a  permanent  agreement,  during  incam* 
benqr,  is  as  inconsistent  with  the  relation  which  makes  uptime  ne- 
cessary, as  a  plea  of  a  tnodus  is.  The  appellants  do  not  (and  against 
tiie  real  truth  so  fully  established  by  tiie  evidence  in  these  causes. 


^ 
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theyeonld  not)  consider  themselves  as  aggrieved  by  so  much  of  1781. 

this  decree  as  proceeds  upon  the  feet,  that  these  conlpositions  were  ^^^ 
only  temporary.  v. 

8.  Because  it  is  apprehended  that  pines,  melons,  hot-house  plants,  ^^^^' 
green-house  plants,  and  exotic  plants,  shrubs,  trees,  or  roots,  pur- 
chased and  sold  again,  without  having  made  an  increase  in  number, 

or  which  are  raised  in  common  gardens,  or  elsewhere,  for  sale  in  the 
market,  are  tithable  in  their  nature,  and  tithable  in  kind. 

9.  Because  it  may  be  shewn,  that  the  arguments  which  are  drawn 
from  the  expence,  difficulty,  and  artificial  mode  of  raising  these-    ' 
productions,  and  from  the  nature  of  the  soil,  climate,  and  places^ 

in  which  they  are  produced,  apd  are  urged  to  prove  that  they  are 
not  tithable  matters,  or  not  tithable  in  kind,  would  equally  serve 
to  prove  various  other  vegetable  productions  not  tithable  or  not 
tithable  in  kind,  which  have  always  been  admitted  to  be  so;  and 
would  tend  to  proves  that  the  same  productions  might  be  reason- 
ably deemed  tithable  in  some  parts  of  the  kingdom,  which  could  not 
be  80  considered  in  other  parts  of  it,  which  would  perhaps,  in  a  great 
measure,  serve  to  prove  (if  not  much  qualified)  that  most  vegetable 
productions  are  not  tithable  matters. 

10.  Because,  if  exotics,  as  such,  are  not  tithable  matters  in  this 
country,  (the  vegetable  productions  of  which  are  believed  not  to  be 
indigenous,  except  in  some  few  instances,)  the  land  would  scarcely 
yield  any  tithable  matter. 

11.  Because,  if  it  is  inconvaiient  that  productions  of  this  sort,  C  1228  ] 
raised  for  sale  in  the  market,  should  be  deemed  tithable,  or  tithable 

in  kind,  (which  inconveniences  in  the  present  case  the  conduct  of 
the  appellants  has  occasioned,  the  incumbent  having  been  always 
willing  to  accept  a  reasonable  compQ3ition  an  acre,)  such  inconveni- 
ences can  be  remedied  only  by  an  act  of  the  legislature,  and  cannot 
be  removed  by  those  who  in  their  judicial  cliaracters  and  capacities 
are  only  to  declare  what  the  law  now  is. 

12.  Because  it  has  been  long  settled,  that  plants,  shrubs,  trees, 
fruits,  and  roots,  planted  and  raised  in  nurseries,  and  sold  out  again. 
Without  having  made  an  increase,  are  tithable  in  kind ;  and  it  is 
reasonable  that  they  should  be  so  considered. 

After  hearing  counsel  upon  the  following  preliminary  point, 
^  Whether  the  notice  given  was  a  sufficient  notice  to  determine  a 
composition  for  tithes ;"  Lord  Mansfield  addressed  the  House  in 
the  following  manner : 

My  lords ;  in  this  case  there  was  a  composition  from  year  to  A  notice 
year,  and  that  composition  had  continued  for  four,  five^  sbc,  or  seven  ^'^Isth  !^ 
years.   The  vicar  gave  the  appellants  notice  upon  the  8th  September,  September 

is  not  suffi* 
ciem  to  determine  a  compositioii  for  tithes  from  year  to  year,  the  compoutioo  commencing  on  the  29th 
ni  September, 
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1781.     to  determine  that  composition,  as  from  the  Michaelmas-day  follow* 
'  AdoM     ^^'  ^^  ^^  ensumg  yearj  and  he  brings  his  bill  for  tithes  in  kind 

▼.        for  that  year. 
Wattar,  'j^^  g^^  objection  is,  that  he  has  not  determined  the  agreement, 

because  he  has  not  given  a  reasonable  notice;  and  if  that  objection 
is  sufficient,  there  is  an  end  of  the  cause:  the  bill  must  be  dismiss- 
ed; the  decree  must  be  reversed.  The  arguments  to  over-rule 
the  objection  are,  *'  that  no  notice  was  necessary;*'  or,  if  it  was, 
**  that  the  parishioners  had  done  something  in  this  case  that  pre- 
cludes them  from  making  that  objection  ;''  for  they  have  insbted 
upon  the  construction  of  the  agreement  (in  general  words,  it  is  to 
accept  a  composition  from  year  to  year,  without  limiting  any  time). 
They  have  said,  the  true  construction  of  that  agreement  is  *'  durhig 
his  incumbency r  There  arises  another  objection.  <*  If  yon  prevail, 
and  it  is  not  during  the  incumbency^  you  have  not  given  sufficient 
notice;*'  then  the  objection  is  a  question  of  law,  whether  reasonable 
notice  has  been  given  or  not  And  the  counsel  have  been  confined 
to  that  question ;  and  they  have  not  yet  gotten  to  the  merits  of  that 
'  point,  which  the  noble  lord  has  argued  in  some  measure ;  they  have 
not  yet  argued  that.  I  am  sorry  your  lordships  cannot  determine 
that  point :  I  wish  you  could ;  but  the  objection  to  the  payment  of 
[  1229  ]  tithes  out  of  all  these  particulars,  arises  from  the  mode  of  cultiva- 
tion. And  it  so  happens,  that  on  neither  side  have  they  gone  into 
any  proof  of  the  cultivation ;  and  at  the  bar  they  would  not  agree 
upon  that  point,  if  your  lordships  would  have  taken  any  agreement 
from  them.  So  it  was  impossible  to  go  into  that  question.  Per- 
haps, in  this  particular  case,  the  incumbent  may  not  bring  another 
bill;  perhaps,  others  may  not  bring  another  bill;  but  in  this  state 
of  it  I  will  not  say  one  word  againt  the  arguments  the  noble  lord 
has  used;  nor  will  I  insinuate  that  I  think  the  decree  right  upon 
that  point.  I  think  thece  are  many  objections :  they  all  arise  out 
of  the  mode  of  cultivation ;  but  the  preliminary  point  is,  whether 
the  notice  is  sufficient  ?  I  will  propose  the  following  question  to  be 
put  to  the  judges : 

**  Whether  a  notice  given  upon  the  8th  oi  September  be  a  suffi- 
cient notice  to  determine  a  composition  ibr  tithes  from  year  to  year, 
such  year  commencing  upon  the  29th  of  September  ?" 

The  question  was  put  to  the  judges* 

Mr.  Justice  ChmUL — The  question  is,  <*  Whether  a  notice  given 
upon  the  8th  of  September  is  sufficient  to  determine  a  compositicm  for 
tithes  from  year  to  year,  such  year  commencing  on  die  29th  of 
September  f 
'      My  lords; 

I  have  conferred  with  all  the  rest  of  my  brethren  that  aie  heie^ 
and  they  -all  concur  in  one  and  the  same  opinion  which  I  have  the 
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Uonour  to  deliver  to  your  lordships,  "  That  such  a  notice  is  by  no     1781". 
metm&  sufficient  to  determine   such  &  contract."  t-*  Decree  re- 
versed, (a) 


Adami 
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Franklin  v.  Holmes^  Clert.    [MS.] 

This  was  an  action  tried  before  Mr.  J.  Heath  at  the  last  assizes  s.C  Seij. 
for  Oxjbrdi  and  on  motion  for  a  new  trial  the  report  stated  that  -Hj^sMSS. 
the  pleadings  contained  three  issues.    The  Qrst  issue  was  Vb  try  p.  12s.' 
whether  one  John  Pearce  and  all  his  ancestors,  whose  heir  he  theii  .^P®"" 
was,  irom  time  immemorial  had  been  used  to  pay  to  the  king  and  nctedbya 
his  royal  predecessors  the  tenths  of  the  rectory  of  Warpsgrave^  and  ^^^^ 
that  in  consideration  thereof  the  said  John  Pearce  and  all  his  an-  the  exist- 
cestors,  &c.  had  received  and  taken  to  his  and  their  own  use  all  and  ^^^^^ 
.smgular  the  tithes  both  great  and  small   arising  within  tlie  said  judge  may 
parish  of  Warpsgraoe.  Sflferen  * 

ogbt  from  that  alleged  on  the  pleadings,  if  the  jury  find  it,  without  a  ipedal  order  for  that  purpoae. 

The  second  issue  was  to  try,  whether  by  some  ancient  real  com-  [  1230  J 
position  the  owners  or  occupiers  of  lands  within  the  said  parish  had  ^^  J'^Jjuit 
from  the  making  of  such  real  composition  paid  the  owners  of  the  before  the 
said  tithes  the  sum  of  20/.  in  lieu  and  compensation  thereof.  statutemay 

The  thii*d  bsue  was  to  try,  whether  an  ancient  modus  or  pre-  be  pre. 
scription  o{  20/.  was  in  like  manner  paid  and  payable  for  the  said  ^^  ^  ^^ 
tithes.  compoM- 

At  the  outset  of  the  cause  the  judge  started  an  objection,  that  the  jj.  '(^^^ 
first  count  being  for  the  payment  of  tithes  in  kind,  was  incon-  ^^m^,  not 
sistent  with  the  two  other  counts,  and  that  the  counsel  for  the  plain-  ^^^j„ 
tiff  should  make  his  election  on  which  he  would  proceed.     But,  the  deed  or 
after  this  point  had  been  argued,  on  consideration,  he  was  convinced  2at1t  ^ 
that  the  objection  was  not  well  founded,  and  tlierefore  waived  it.  existed.— 
And  though  he  was  of  opinion  at  the  time  of  the  trial,  that  John  J^^^^^ 
Pearce  being  a  layman  could  not  rnvke  title  to  the  tithe  in  question  Rotfaeram, 
either  by  prescription  or  modus  according  to  the  doctrine  laid  down  sJStt  t.    ' 
mSlade  v.  Drake,  Hob.  297.;*  yet,  as  these  objections  appeared  on  Airey, 
the  record,  he  permitted  the  counsel  for  the  plaintiff  to  bring  proof  gJJ*^  ^^ 
in  support  of  all  the  issues.     The  counsel  entirely  abandoned  the  Goddard, 
third  issue,  and  acknowledged  he  could  not  support  the  first  issue,  •  supra 
unless  the  judge  would  indorse  on  the  postea  another  right  (which  in  ^^^' 
his  apprehension  differed  materially  from  the  prescription  laid  in  the 
declaration)  if  the  jury  should  find  it.     But,  as  there  w^  no  order 
for  that  purpose,  the  judge  refused,  under  the  circumstances  of  the 


f^ 


(o)  On  the  point  of  notice,  see  Glnsse  ¥.  Cold-  265.  6a  tithes  of  hot-hoq«  fnilfci,  and  greeii- 
«wfl,  tuf^ra  lOSO.  n. ,  where  the  cases  are  collected ;  house  plants,  see  }Forral  t.  ^filltr^  &e.  'i  oUar  en 
■es  also  ComjFti^s  L.  of  Lattdlot|l  a»d  Tenafst,    Tithet^  1S4,  it/ta^  mm»s. 
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178 1,     case,  to  comply  with  the  request    The  counsel  then  opened  fab 
FrarMin    ®^*d®**^  ^^  suppoit  of  the  real  composition,  which  he  oflered  to 
▼.         maintain  by  the  testimony  of  witnesses  in  such  manner  as  prescrip* 
"'"^'     tive  rights  are  usually  proved.     After  he  had  finished  his  opening, 
the  judge  asked  him  whether  he  had  any  evidence,  other  than  the 
proof  of  payment  by  the  testimony  of  living  witnesses,  whence  a 
presumption  might  arise,  or  an  inference  be  drawn,  that  the  com- 
position in  question  existed  before  the  restraining  statute  of  13  Eliz.; 
and  on  his  answering  in  the  negative,  the  plaintiff  was  nonsuited. 

Htmarth,  Morris^  and  Bearcrqfi,  of  counsel  for  the  defendant, 
contended,  that  the  first  issue  was  bad  upon  the  face  of  it,  and  that 
it  was  impossible  to  support  it :  that  there  could  not  be  such  a  pre- 
scriptive title  as  was  there  assumed,  because  the  tenths  were  not 
given  to  the  crown  till  long  since  time  of  memory,  till  the  statute 
cfH.  8.  They  insisted  further,  that  there  could  not  be  a  legal 
commencement  of  a  contract  to  pay  a  part,  as  the  tenths  were  in 
lieu  of  the  whole :  that  a  rector  too  cannot  be  personally  discharged 
[1281  ]  firom  the  tenths.  Morris  cited  the  case  of  Smitk  v.  Goddard  in  the 
Supra]  123.  Exchequer;  in  which,  he  said,  he  first  put  in  an  answer  insisting 
on  a  modus :  that  he  afterwards  stated  it  as  a  composition  real;  but 
that  the  court  would  not  let  him  change  his  defence  in  that  way, 
but  made  him  stick  to  the  modus* 

Lord  Mansfield. -^'Sone  of  the  issues  were  tried.  The  reason 
why  the  second  was  not  tried  is,  that  they  cannot  prove  a  real  com- 
position by  presuming  a  grant  before  13  Eliz.  But  I  am  not  satis- 
fied of  that.  The  judge  thought  he  could  not  indorse  a  difierent 
custom,  where  an  issue  is  directed  without  an  order.  It  ought  to 
be  indorsed,  and  valeat  quantum  vaJere  potest. 
A  rule  for  a  new  trial  made  absolute. 


P.   21  Geo.  III.    A.  D.  1781.     Scac. 

James  Jackon^  Clerk,  v.  Thomas  Walker  j  William  Moore  Nernn/um^  John 
Bishop  of  Oxford^  and  Bobt.  Alien.     [Sir  J.  Skynner's  MSS.] 

£.C.  LoRn  C.  B. — The  bill  in  this  cause  is  brought  by  the  plaintifl^ 

Dwr^sK  ^^^  ^  ^^"^  ^^  Famham  in  the  county  of  Stmy,  for  an  account  of 
bythenams  the  tithe  of  hops.  The  defendants  Walker  and  Neamham  are  the 
▼f  Wo!^°  executors  of  George  Woodrqffe^  esq.,  who  was  lessee  of  the  rectory 
rofffe.  under  the  defendant  the  bishop  of  Oxford^  as  archdeacon  of  Surrtf^ 

^^J^t  to  which  dignity  it  is  annexed ;  the  defendant  Allen  is  an  occupier, 
is  forth-  The  bill  was  originally  brought  against  Mr.  Woodrqffe  the  lessee, 

SnSS^*  and  prayed  to  establish  the  right  But  it  being  revived  against  his 
fan  been  executors  only,  and  the  lease  appearing  to  have  been  made  to  him 
ceiye  such  ^^^  ^^  heirs,  that  part  of  the  relief  is  out  of  tlie  question;  and  the 
«ntU  tithes  bishop  of  Oxford  is  become  an  unnecessary  party. 
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Hie  {daintiff  claims  hy  prescription  or  endawmeuts  he  may  entitle     1781. 
himself  under  either*    Though  no  endowment  appears,  yet  evidence      -^. 
which  will  not  support  a  prescription  may  be  brought  to  proVe  an        ▼. 
endowment.     Endowments  of  vicarages  have  been  in  general,  if  not     ^^^' 
otf  of  them,  made  since  time  of  legal  memory.     Many  of  them  are  as  have  in 
lost,  and  can  only  be  proved  by  usage.     It  would  be  unreasonable  i^^dudTbe' 
to  expect  in  such  cases  proof  of  a  prescriptive  right ;  for  in  many  presumed 
instance^  it  would  defeat  the  vicar's  title.    And  if  the  vicar  is  per-  endowedof 
mitted  to  supply  the  want  of  an  endowment  by  such  evidence  of  ^  vmaSk 
usage  as  will  not  support  a  prescription,  the  rector  must  be  per-  i^  and  to 
mitted  to  oppose  the* vicar's  claim  of  a  prescriptive  right,  either  by  y^"*^ 
offering  evid^ice  which  proves  an  endowment,  or  by  shewing  that  tidies  of 
the  vicar's  evidence  adduced  to  support  a  prescriptive  right  applies  [  1^32  ] 
to  an  endowment,  not  to  a  prescription.  recent  in- 

Consider  the  evidence  in  the  present  case:  there  is  no  dispute  troduction. 

'    Whfiie  no 

about  the  facts ;    the  question  arises  on  the  application  of  them,  endowment 
The  vicar  has  received  tithe  of  wood,  and  all  small  tithes,  except  of  *pp^*^ 
hops ;  which  tithe  has  been  divided  between  the  vicar  and  rector,  which  will 
Tithe  of  hops  in  gardens,  orchards,  and  coppice  grounds,  has  been  "^^  rapport 
taken  by  the  vicar;  in  the  other  places  of  the  parish  by  the  rector,  don  msT  be 
who  has  likewise  received  Uthe  of  com,  grain,  and  hay.    The  viCar  *^^^^<^  ^ 
insists,  that  he  is  entitled  to  tithe  of  hops,  as  a  small  tithe ;  for  end<m- 
he  insists,  that,  whether  the  usage  is  proof  of  a  prescription  or  an  ^JToidow- 
endowment,  it  proves  a  right  in  the  vicar  to  all  small  tithes,  ante-  ment  wiu 
cedent  to  the  introduction  of  hops  into  the  parish ;  which,  as  he  construed 
collects  from  the  evidence,  was  in  the  time  of  queen  Elizabeth^  and  according 
subsequent  to  the  disabling  statute :  that  the  same  construction  must  ui^ge.    A 
now  be  made  as  would  have  been  made  on  the  vicar^s  evidence  at  ^^.^^^^ 
the  time  of  the  introduction  of  hops  into  the  parish,  at  which  time  tithes  of 
die  vicar  had  received  edl  small  tithes  and  that  where  the  vicar  has  ^^  ingar- 

dentf  but 

been  used  to  receive  all  small  tithes,  which  have  arisen  in  a  parish,  not  to  diose 
and  a  new  tithable  matter  is  introduced,  if  it  is  a  small  tithe,  and  ^  '^P'. 

,  .  grown  in 

there  is  no  actual  endowment,  the  vicar  is  entitled  to  it.  4r^,  where 

It  is  true,  that  where  there  is  no  endowment  existing,  and  the  Jj^^^JjJf  . 
vicar  has  been  used  to  receive  all  the  small  tithes  which  have  arisen,  duce  an 
it  is  to  be  presumed  that  he  is  endowed  of  all  small  tithes ;  and,  or^tlT^^l' 
consequently,  when  a  new  tithable  matter  arises  within  the  parish,  of  itg'mng 
it  shall  be  presumed  to  have  been  comprised  within  the  endowment:  and^the^ 
for  that  is  the  natural  and  necessary  presumption  which  arises  from  usage  as  to 

,  ,  /  r  r  thatarticU 

such  a  usage,  where  no  endowment  appears.  grown  in 

But,  whether  that  rule  would  have  applied  to  the  vicar's  claim,  ^e*4* 

J         against 

if  his  claim  had  been  made  at  the  time  of  the  actual  introduc-  ^nu 
don  of  hops  into  the  parish,  must  have  depended  on  the  evidence 
which  might  at  that  time  have  been  produced.     For  at  that  time 
perliaps  the  endowment  itself  actually  existed.     It  is  certain  that  an 
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1781«     endowment  might  then  exist,  either  an  original  endowment,  of  tfa 

j^^^f^g^  augmentation  including  specifically  the  tithe  of  hops,  consistent 
V.         with  the  usa£re  which  has  since  prevailed.     I  admit  that  the  instru-^ 

rraiMT.  mentof  ISSl  does  not  prove  that  the  vicarage  was  not  then  en- 
dowed. For,  as  it  has  been  truly  said,  the  suggestions  in  a  citation 
(and  that  instrument  amounts  to  no  more)  are  not  proof  of  the 
facts  suggested.  It  must  likewise  be  admitted,  that  it  does  not 
[  1233  ]  appear,  from  any  evidence  in  this  cause,  that  the  vicarage  had  been 
then  endowed;  or,  if  not,  at  what  time  afterwards  it  became  so* 
What  then  is  the  presumption  which  naturally  and  necessarily 
arises  from  the  usage  in  this  parish  ?  It  is  not  that  the  vicar  has, 
from  time  beyond  memory,  that  is,  by  prescription^  been  entitled  to 
all  small  tithes ;  for  that  is  contrary  to  the  usage  by  which  the  rector 
has  continually  received  a  part :  it  is  not  that  the  endowment  com- 
prized all  small  tithes ;  for  that  is  equally  contrary  to  the  usage ; 
bat  the  more  natural  presumption,  because  conformable  to  the  con- 
tinual usage,  is,  that  the  endowment  itself  was  made,  or  some  aug- 
mentation or  modification  of  it,  when  by  law  it  might,  and  when 
the  introduction  of  hops,  if  not  into  the  parish,  yet  into  the  country 
around  it,  made  that  species  of  tithable  matter  an  object  worthy  of 
particular  attention.     For  certain  it  is,  that  before  the  disabling 

/  statute  of  13  Eliz,  the  cultivation  of  hops  was  greatly  increasing. 

Whether  they  were  introduced  into  this  parbh  before  or  after  that 
time  cannot  be  collected  with  certainty,  from  any  evidence  in  this 
cause.  The  account  is  only  by  tradition.  And  the  rector  and  his 
lessee  say  in  their  answers,  that  they  believe  it  will  appear  by  de- 
positions of  witnesses,  that  they  were  first  planted  injields  there  in 
1586;  but  no  such  depositions,  as  are  referred  to,  have  been  read 
in  evidence.  But,  if  the  (act  really  was,  that  the  increase  of  them 
had  made  such  a  progress  in  the  parish  in  the  28th  year  of  that 
reign,  as  that  they  were  then  plant^  in  Jields  there,  it  is  highly 
probable  that  before  the  1 3th  year  of  it,  and,  consequently,  before 
the  time  when  the  final  adjustment  of  the  vicar's  rights  might  have 
taken  place  there,  they  had  found  their  way  into  this  parish,  as  they 
did  at  first  into  others^  by  being  planted  in  gardens.  If  that  was 
the  case,  or  even  if  they  were  become  an  object  of  attention  there, 
though  not  actually  introduced  into  the  parish,  when  the  final  ad- 
justment was  made,  a  distribution  of  this  particular  species  of  tithe, 
conformable  to  the  usage  which  has  prevailed,  was  very  obvious 
.and  natural;  by  which  the  vicar  was  to  have  all  small  tithes,  with 
an  exception  or  restriction  of  his  right  as  to  this  new  tithable  mat- 
ter: so  much  of  which  as  should  thereafter  be  planted  in  gardens, 
orchards,  and  coppice  ground,  which  had  used  to  yield  tithe  to 
the  vicar,  was  to  be  tithable  to  him ;  and  so  much  of  it  as  should 
be  planted  in  the  open  fields  or  places,  which  used  to  produce  cora 
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wdA  grain,  and  which  had  yielded  tithe  to  the  rector,  should  be     178  K 
iithable  to  him.  TT! — 

*  If  ^  endowment  can  be  presumed,  which  is  conformable  to  the         ▼. 
asage,  it  is  the  duty  of  the  couit  in  the  case  of  a  usage,  long  and.  m?^f^l  -i 
uninterrupted  as  tlte  present  is,  to  presume  such  an  .endowment.. 
It  has  been  at  all  times  the  rule  of  tlie  court,  where  no  endow- 
ment has  appeared,  to  transcribe,  as  was  pointedly  said  at  the  bar,, 
the  usage  iuto  an  endowment,  if  it  can  be  done.    This  >ule  must  be 
i4>plied  with  equal  regard  and  attention  to  the  clfflms  of  the  rector 
as  to  those  of  the  vicar.     And  therefore  all  those  cases  which  have 
been  cited  as  authorities  in  the  argument  of  the  present  question,  to. 
support  the  vicar's  claim,  are  equally  authorities  in  support  of  the 
rector's  claim,  if  the  usage  has  been  in  favour  of  it     For  let  those, 
cases  be  considered.     The  first  is  the  case  of  Franklin  v.  Tha  Mas:  Supra  6S«. 
ter  and  Brethren  (fSt.  CrasSj  which  was  cited  from  Bunb,  78.   .  Ac- 
€<Mrding  to  the  report  of  the  case   in  that  book,    the  vicar  was 
endowed  generally  of  the  small  tithes.     It  was  decreed,  that  he  was 
thereby  entitled  to  tithe  of  hops,  though  of  growth  since  the  endow-, 
ment.     If  an  endowment  was  produced,  and  it  comprized  all  small 
tithes,  there  could  be  no  question.     For  the  tithe  of  hops  being  a 
small  tithe,  whenever  hops  were  introduced  it  must  fall  within  it. 
But,  in  fiict,  the  case  was  otherwise.    The  endowment,  which  bore, 
date  in  1440,  did  not  in  terms  comprize  all  small  tithes.   It  endowed 
the  vicar  with  the  altarage.    He  had  been  used  to  receive  all  ^mall 
tithes,   and  among  them,  tithe  gf  hops,   since  their  introduction 
into  the  parish,  which  had  been  for  about  twenty  years.     Under 
tliese  circumstances,  so  favourable  to  the  vicar's  claim,  the  court 
did  not,  on  the  hearing  of  the  cause,  decree  for  him  as  to  the  article 
of  bops ;  but  directed  a  case  to  be  stated  and  argued  before  them. 
AVhat  was  the  final  determination  upon  that  point,  or  whether  any 
determination  upon  it  was  ever  made,  does  not  appear.     And  yet 
the  merits  of  the  question  seem  clearly  to  have  been  in  his  favour, . 
as  he  was  endowed  of  altarage,  and  had  been  used  to  receive  all  small 
tithes.     In  the  case  of  fVaUis  v.  Pain  and  UnderhiU,  Com.  6S3.,  tKe  Supra  749. 
question  was  merely  whether  clover-seed  was  a  great  or  small  tithe. 
For  the  vicar  was  clearly  entitled  to  it,  if  a  small  tithe.    And  the 
usage  as  to  that  species  of  tithe  was  in  favour  of  the  vicar,  whose 
predecessors  had  received  it  for  fifty  years.  In  the  case  of  the  Vicar 
o/KeUington  y.  Trinity  CMege  in  Cambridge^  which  was  in  1747,  Supra  799. 
and  is  reported  in  Wils.  1 70. ;  though  the  endowment  did  not  appear, 
yet  it  appeared  from  the  survey  of  Hen.  8.  that  the  vicar  was  en- 
titled to  all  small  tithes.    And  though  the  impropriator  had  received 
agistment'tithe  for  fifty  years  ;  yet,  before  that  time,  it  had  been  paid  [  1 235  ] 
to  the  vicar.  In  delivering  the  opinion  of  the  court,  Lord  Ch.  Baron 
Parker  exf)resscd  himself  in  terms  which  apply  very  strongly  to 
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1781.     afiPords  the  strongest  ground  to  presume  that  they  had  likewbe 

"TT —    become  an  object  of  particular  attention  there  before  that  time,  and 

▼.         before  the  final  division  of  the  tithes  between  the  rector  add  the 

Waiker.     ^j^^^  j^^^j  ^^ken  place.     Such  a  presumption  supposes  the  usage  to 

have  taken  its  rise  from  a  clear  right,  and  not  from  any  mistake. 

It  is  therefore  such  a  presumption  as  it  is  the  duty  of  the  court  to 

make.     And  the  consequence  of  it  is,  that  the  tithe  in  question 

appearing  to  the  court  to  belong  to  the  rector,  or  his  lessee,  the. 

vicar's  bill  must  be  dism'issed. 


fir 


P.  21  Geo.  HI.    A.  D.  I78I.    Scac. 

Travis  v.  ChdUmer  and  others.     [MS.] 

S.C.  Th£  pl^ntifi^by  his  bill  claimed  tithes  in  kind  of  the  defendants 

*^*^*     as  occupiers  of  lands  in  the  townships  of  Great  Sutton  and  Little 
Qu.  WiM.    Sutton  in  the  parish  of  Eastham  in  Cheshire.     The  bill  alleged  the 
^jj^^    plaintiff's  title  thus;  **  that  he  was  vicar  of  the  parish,  and  as  such 
general        entitled  by  endowment,  prescription,  usage,  or  otherwise,  to  the 
^^^^^^    tidies  in  question  in  the  townships  of  Great  Sutton  and  Little  Sutton 
in  Mipport    in  the  parish  of  Eastham^  and  the  tithable  places  thereof."     In  sup- 
gsdon  of  a  P^^  o^  ^^^  allegation  proof  was  ofiered  of  the  payment  of  tithe- 
P^^         hay  in  all  other  parts  of  the  parish,  x>iz*  in  kind  where  no  tilth- 
penny,  and  a  tilth-penny  where  none  in  kind.     But  it  was  objected, 
[  1238  ]  tiiat  this  proof  was  not  admissible  in  support  of  this  allegation; 
for  that  this  was  evidence  of  a  general  right  throughout  the  parish, 
whereas  the  allegation  was  of  a  difierent  right,  namely,  a  portion 
of  tithes  in  the  townships  named,  and  that  the  defendants  might  by 
such  means  be  misled  into  a  defence  against  a  titie  very  difierent 
from  the  titie  alleged  by  the  plaintiff.     The  objection  thus  shaped 
was  made  by  the  court,  though  started  in  a  somewhat  difierent  form 
by  Tdr.  Maddocks.     There  being  other  evidence,   viz.  of  terriers, 
.  rentals,  &c.  the  plaintiff  was  permitted  to  go  on  with  that,  and 
the  discussion  of  the  objection  reserved  as  matter  of  general  im- 
A  verdict     portance.  (a)     Afterwards  on  the  same  day  was  discovered  and  de- 
**'^®®'J^  termined  a  point  of  evidence,  viz.  whether  a  verdict  which  had  been 
one  occu-     given  between  the  same  vicar  and  other  occupiers  on  the  question, 
dmeehauiL    **  whether  the  payment  called  the  tilth-penny  was  paid  and  payable 
ease  upon     in  lieu  of  titiie-hay,"  in  which  the  a£Srmative  was  found,  was  ad- 
pomt  1^      missible  evidence  in  this  cause.   The  objection  was,  **  res  inter  alios 
tween  the     acta  .*''  but  the  court  said,  that  in  these  cases  a  decision  between  the 
another  oc  ^icai*  and  one  occupier  was  evidence  in  a  case  between  the  vicar 
cupier.        ^nd  another  occupier,  and  to  exclude  the  evidence  would  end  in 

(a)  llie  court  gave  judgeniQit  in  favour  of  the  plaintiff  widiout  disposing  of  this 
objection,  there  beuig  other  e? idenoe  in  the  cause  sufficient  to  ground  their  determination. 
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the  exdusion  of  nine-tenths  of  the  evidence  in  this  and  all  similar  1781. 

causes :  but  that  the  evidence  was  at  the  same  time  open  to  all  im*  ^^^^ 
putation  of  fraud,  collusion,  mistake,  &cr(a) 


Chaio>ner* 


M.  22Geo.IIL    A.D.  I78I.    Scac. 

Ashby  V.  P(mer.     [MS.] 

Keitton  for  the  plainti£FI —  This  is  an  original  bill  by  the  rector  s.C. 
of  Harwell  in  Lancashire^  now  revived  by  his  executrix,  for  subtrac-  \^^*^^ 
tion  of  the  tithes  of  grain,  peas,'  beans,  and  hay.  There  is  no  contro* 
versy  respecting  his  character  of  rector :  the  occupation  and  tithable 
matters  are  also  admitted.     The  defence  is,  moduses.     It  is  allowed 
that  money  payments  have  been  long  .paid,  but  we  insist  they  are 
rank.     Few  of  these  payments  are  less  than  I5.  a|i  acre:  many  of 
them  above  that  sum.     They  must  therefore  have  been  only  tem- 
porary compositions  within  time  of  memory.     Besides,  these  pay-  l»ucs  di. 
*  ments  taken  together  amount  to  SOOL  per  annum  (6),  whereas  the  try  modum 
value  of  the  living  in  26  H.  8.  in  the  Liber  Valorum  appears  to  be  »}togeaier 
only  21/.  16^.     It  is  not  expedient  that  a  fact  so  clear  should  be  to  67/.,  ^ 
sent  to  the  prejudices'  not  the  judgement  of  a  jury.     Besides  this,  *^'*^*'i5fV 
a  bill  was  filed  in  1680  odd  by  the  rector  against  an  occupier,  linogin 
where  the  occupier  set  up  a  modus  different  from"  the  present.  There  ^t^!^ 
is  likewise  a  terrier  of  1697  stating  the  rector  to  be  entitled  to  all  not  to  be 
tithes  great  and  >small,  and  making  mention  of  a  rate-tithe  of  40^.  ^^^Jf*^ 
in  one  district,  whence  we  infer  that  no  such  existed  in  the  rest  of  ▼•iiw. 
the  parish.  [12S9] 

[On  the  ofier  to  read  the  above  bill  and  answer,  it  was  objected  A  former 
that  nothing,  appeared  to  have  been  done  in  consequence  of  the  an-  g^er'^^ii^" 
siver,  and  the  lands  could  not  be  identified.     But  this  was  answered  ing  to  a 
by  saying  that  there  was  evidence  to  shew  that  the  whole  of  the  adndssible 
now  defendant's  lands  were  in  the  occupation  of  the  former  defend-  •▼idoDoe 
ant     And  the  court  held  it  to  be  admissible,  if  the  lands  dould  be  nctor  ud 
identified.   Depositions  were  read  for  that  purpose ;  but  these  being  oocuirier»  if 
too  loose,  the  answer  was  rejected.  —  To  shew  the  magnitude  of  relate  to  the 
the  present  value,  the  plaintiff  gave  evidence  of  assessments  of  the  """^  ^^"^ 
tithe  to  the  poor  rates,  which  on  debate  was  admitted :  but  the 
assessments  from  some  townships  only  being  produced,  it  amounted 
to  nothing.] 

Arden  S*  S.  insisted  on  the  valuation  in  the  time  of  H,  8.;  which, 

though  not  to  be  construed  with  great  strictness,  was  here  decisive 

■  .^  ■  ■       ■  ■        ■  ■■ 

(a)  There  had  been  no  less  than  four  suits  in  (6)  By  the  Decree-book  it  appears  that  the 

less  than  ten  years,  preriously  by  the  sane  in-  bill    stated  that  the  pnfiu  of  the  rectory  were 

cumbebt  against  different  occupiers  in  the  parish,  commtanbut  annii  upwards  of  S20I.    The  cam^ 

T^ravit  y.  Gill,  3  Wood's  Dear,  372.     Travit  v.  pasUwiu  or  modutet  anumnted  to  671, p  Mstirted  by 

McMon,  «f.  531.     Tnnis  v.  Oxton,  id,  523.  tupra  Mr,  jlrden  and  the  eourt. 
iO06.     Tram  ▼.  Sksniey,  4  Wood's  Deer.  S^. 
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1781*     where  the  modnses  amount  to  67/.     None  of  the  receipts- state  the 
j^f^      payments  to  be  moduses.     Here  is  nothing  but  the  belief  of  the 
▼.         witnesses  that  the  payments  were  immemorially  paid :  they  are  not 
'"^'      said  either  to  be  paid  or  accepted  as  moduses.     One  defendant  pays 
at  the  rate  of  iOid,^  several  at  Is.  and  upwards,  some  at  2s*    No 
tithe  having  been  taken  is  a  proof  that  the  I'ector  has  generally  let 
his  tithe.     We  the^refore  pray  a  decree  without  an  issue.     We  de- 
sire no  other  indulgence  to  the  church  than  is  shewn  to  laymen. 
In  the  case  of  a  layman,  a  payment  of  rent  is  presumed  to  be  for 
a  tenancy  at  will,  or  from  year  to  year,  unless  the  contrary  be 
proved;  so  ought  it  to  be  presumed  in  this  case^  that  the  payments 
to  the  rector  were  temporary,  determinable  payments,  and  not  mO' 
duseSf  unless  proved  to  be  such. 

Hill  Serj.  contr.  insisted,  that  even  an  issue  ought  not  to  be  di- 
rected in  this  case,  but  that  the  bill  should  be  dismissed.  The  rector 
accepted  the  payments  twenty  years  together,  gave  notice  before 
Michaelmas  1776,  filed  his  bill  for  tithe  due  Michaelmas  1777)  and 
[  1240  ]  died  in  1778.     Will  then  the  court  admit  an  executrix  to  bring 
this  bill,   and  have  issues  for  the  di£ference  between  the  value  of 
Supnsos.    one  year's  tithe  and  the  money  payments  ?     In  Richards  v.  JBvans^ 
I  Ves.  40.,  Lord  Hardmcke  said  he  would  have  dismissed  the  bill  if 
no  cross-bill  had  been  filed :  but  this  case  is  &r  more  oppressive 
and  vexatious,  and  more  fit  for  dismissal  than  that  case.     But^  if 
the  court  should  not  be  disposed  to  dismiss  the  bill,  at  least  issues 
ate  proper.     The  payments  are  only  objectionable  on  the  score  of 
rankness :  but  that  is  an  objection  of  fact  proper  for  the  determin- 
•  Supra       ation  of  a  jury.  G^ffard  v.  Webbe  *,  Poofe  v.  Gardiner  fj  Sansom  v. 
f  ^u  n       Shaw  j:,  and  Twells  v.  Welh/  ^,  are  all  authorities  to  this  point  Rank«» 
eoi.  ness  is  on]y  evidence  of  the  non-existence  of  the  modus  from  time 

1^^^  .  immemorial ;  for  if  there  were  proof  that  it  had  so  existed,  the  mo^ 
§  Supm  dus  would  be  good,  however  large  it  might  be.  As  to  the  valu- 
ations, they  are  of  no  force:  there  were  two  valuations;  one  in  the 
1 9  &  20  JS.  1 .,  some  mistakmgly  call  it  the  29  E.  1 .,  the  other  in  the 
26  H.  8.  Now  the  valuation  in  19  &  20  £.  1.  is  24/.,  though  the 
other  b  21/.  The  gre^t  variety  in.  the  coin  of  this  kingdom  is  one 
strong  reason  against  giving  much  weight  to  apparent  rankness; 
for  a  pound  formerly  was  a  lb.  weight.  A  mark  was  of  different 
value  in  different  periods.  Lord  Coke^  in  his  comment  on  the  sta- 
tute of  Gloster^  says  405.  was  then  something  more  than  three  times 
what  it  is  now.  At  the  time  of  the  second  valuation  there  were 
485.  to  the  pound ;  at  the  time  of  the  first,  205. ;  so  that  in  the* 
time  of  £.1.  the  valuation  was  in  effect  returned  double  as  high 
as  in  ff.  8.'s  valuation.  This  proves  the  valuation  of  iif.  8.  to  be 
greatly  below  the  real  value.  The  clergy  understanding,  the  design 
of  the  valuation,  took  care  to  have  the  value  much  undei^ratsed. 
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So,  on  the  suppression  of  the  monasteries,  the  rating  was  extremely     1 781. 
low.  •  So  were  the  rents :  there  are  many  instances  of  the  letting    """THT* 
out  on  old  leases  at  35,  45,  and  SSLy  yet  the  valuation  of  H»  8.         ▼. 
only  at  51.     Perhaps  too  the  present  value  may  arise  from  bequests      ^•"^^^ 
to  the  rectory  since  the  time  of  U.S.     That  valuation  in  truth 
affords  no  rule  even  for  probable  conjecture.     It  is  objected,  that 
the  witnesses  do  not  prove  the  payments  to  be  moduses :   but  they 
prove  the  antiquity  of  those  payments,  and  their  opinion  of  them. 
The  subject-matter  will  only  admit  of  belief:  nothing  further  can 
ever  be  sworn  with  propriety.    It  is  objected,  too,  that  the  receipts 
do  not  call  these  payments  moduses:  but  the  parishioners  cannot 
compel  the  rector  to  call  them  so,  and  to  keep  evidence  of  pay-* 
ments  they  must  be  content  to  take  any  the  rector  will  give.    A 
similar  objection  was  over*ruled  in  Chapman  v.  Smithy  2  Fes.  606.  C  l^^l  ] 
It  is  objected,  that  the  farms  for  which,  &c.  are  ancient  farms;,  but     "^'^ 
there  is  such  evidence.     The  terrier  is  very  slight:  only  signed  by 
two  inhabitants,  and  those  two  in  one  hand-writing. 

Jrden  in  reply.  —  As  to  the  case  of  Richards  v.  Evansj  which 
was  cited  to  shew  that  the  bill  ought  to  be  dismissed,  it  is  observ- 
able, that  in  that  case  there  was  the  rector's  own  admission  of  the  , 
immemoriality  of  the  payment.  Nor  is  there  any  case  in  fact 
where  a  bill  has  been  dismissed,  where  the  rnodus  was  contested  by 
the  plaintifi^  and  he  was  willing  to  try  it  at  law;  And  the  present 
plaintiff  has  no  remedy  dsewhere  for  much  of  her  demand.  In 
Carte  v.  Ball,  1  Fes.  3.,  .a  bill  was  brought  by  the  administrator  of  9upn  797. 
a  vicar,  who  had  never  pretended  a  right  to  the  tithes  in  kind,  and 
yet  the  bill  was  not  dismissed.  As  to  the  merits,  it  is  true  that 
rankness  b  matter  of  fact,  not  of  law;  that  is,  it  is  evidence  of  non- 
immemoriality.  But  this  is  not  a  case  of  payment  of  so  much 
an  acre  in  a  part  of  the  parish,  but  of  particular  sums  for  particular 
fiirms.  Now,  though  I  admit  the  xxilor  not  to  be  precisely  accu^ 
rate,  yet  it  is  impossible  there  could  be  such  a  variance.  And  as 
to  the  survey  of  pope  Nicholas,  though  it  be  Si.  less  than  that  of 
H.  8.,  yet  still  the  modus  could  not  then  exist ;  that  is,  671.  could 
not  be  paid  as  a  part  of  21/.  any  more  than  as  a  part  of  24/.  As 
to  the  difference  of  the  valuation  impeaching  the  accuracy  of  the 
surveys,  it  has  no  such  effect;  for  non  constat  that  ecclesia  de  Barwell 
at  the  two  periods  consisted  wholly  of  the  same  particulars.  It 
must  be  admitted,  according  to  the  case  of  Chapman  v.  Smith,  that 
the  receipts  not  calling  it  a  modus  is  not  conclusive,  because  the  pa- 
rishioners cannot  oblige  the  rector  to  call  it  any  thing,  or  give  any 
receipt  at  all :  but  the  parishioners  are  not  obliged  to  take  a  receipt 
making  against  them,  and  therefore  when  accepted  it  furnishes  a 
strong  inference.  It  has  been  said  that  the  terrier  proves  but  little; 
but  this  will  be  found  upon  examination  to  be  clearly  otherwise,    ^ 
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1781.     and  that  it  proves  a  gi*eat  deal.    It  has  been  said,  that  there  is  no 

.  •        case  where  issues  have  been  refused  upon  a  &rm  modus :  but  Ekim 

▼.         V,  Piggottj  3  j1tL29S.^y  is  a  strong  case  against  this  proposition :  in 

•  &ipra'      ^^^^  ^^^^  ^^^^  Hardwicke  decreed  for  tithes  without  directing  an 

78S.  issue^  on  account  of  the  rankness  of  the  modusj  the  modus  alleged 

being  48/.,  and  the  manor  at  the  then  present  time  being  only 

r  1249  1  worth  SOLper  annum.    As  to  the  receipts,  in  one  it  is  expressed 

to  be  for  two  quarters,  whereas  the  modus  alleged  is  a  half-yearly 

modus:  again,  the  receipt  describes  it  as  due  at  SL  Thomases  Dty^ 

.    whereas  the  modus  alleged  was  due  at  Lady'day  and  Mickadmas^ 

day.     As  to  the  parol  evidence,  the  evidence  of  Pawer^s,y  which  is 

the  strongest,  only  proves  his  opinion  of  the  payment     Tb»%  is 

not  a  tittle  of  evidence  of  universal  reputation. 

Lord  C.  B.  —  The  defendants  set  up  several  immemorial  pay- 
ments. The  immemoriality  of  these  p&yments  has  been  questioned 
from  their  magnitude  and  apparent  rankness,  and  also  from  the 
evidence  of  the  terrier,  which  states  all  tithes  both  great  and  small 
to  be  due  in  particular  lordships,  and  likewise  specifies  some  rate- 
tithes  ;  and  further  from  the  survey,  whereby  the  value  appeared  to 
be  only  20Z.  5s.  7d^  not  one-third  of  the  moduses  now  claimed 
for  part  of  the  parish  only.  But  neither  of  these  aiibrd  conclu^ve 
evidence  of  the  value  of  the  living:  they  are  media  of  proof 
affording  inference,  and  therefore  proper  for  the  consideration  of  a 
jury,  if  the  other  evidence  in  favour  of  the  payment  be  strong 
enough  to  lay  a  case  for  issues.  The  evidence  as  to  distinct  par- 
cels is  not  equally  strong.  As  to  Power^s  modus,  there  are  receipts 
to  1723,  and  by  succeeding  rectors  to  1776.  Those  indeed  of  the 
last  rector  are  for  two  quarters,  the  others  being  for  half  years.  But 
this  difference  is  not  sufficient  to  prevent  them  from  being  sent  to 
an  issue.  His  lordship  therefore  directed  issues  as  to  those  moduses^ 
where  the  sums  in  the  receipts  were  the  same,  and  the  land  could 
be  identified;  and  an  account  as  to  those  where  the  payments  had 
varied  and  were  inconsistent  with  the  moduses,  or  where  the  land  as 
to  old  payments  could  not  be  identified,  {a) 


Tr.   22  Geo.  III.     A.  D.  1782.    Scac. 

Willisj  Clerk,  v.  F&mler  and  others.   [MS.] 

S.C.     ^  This  was  a  bill  for  an  account  of  tithe-hay.     The  defendants, 

Ikl^ik  ^^  occupiers,  allege,  that  their  lands  are  covered  by  a  modus  of 

Qu.  VHii-  four-pence  a  yard-land,  stating  that  such  a  modus  has  immemo- 

SSIrtldll,  ^"a^'y  obtained  for  all  the  lands  (except  certain  described  lands) 

without  the  lying  <m  the  eastern  side  of  an  ancient  road  (describing  it)  running 

— —  - -  - 

'    '  1 1 II    ■  I  III  ■   ^^— .^» » 

(«}  Seo  also  0*Conn9r  ▼.  Cook^  Q  Vw.  «65.     7  Vw.  535.  ©^ 
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through  the  western  part'oF  the  parish,  and  alleging  their  lands  to      1781« 
lie  within  such  modus  district.     The  plaintiff  objectedi   that^the   "'"^^j^ 
modiis  was  ill  laid,  because  it  did  not  state  what  was  payable  for         v. 
any  quantity  less  than  a  yard-land.     It  was  urged  in  answer,  that     ^^^' 
all  the  defendants  except  two  appeared  to  occupy  whole  yard-lands,  coDsent  of 
•and  of  those  two,  one  a  half,  and  one  three-quarters  of  a  yard-land.  ^J^^^ 
Tliat  it  ought  to  be  presumed  that  proportionable  parts  are  payable  answer 
for  broken  yard-lands;  and  that  the  issue  might  well  be  directed;  JlJ^ar^ 
as  the  usual  liberty  to  indorse  on  the  postea  would  enable  the  verdict  wnoeox  of 
Xf}  be  returned  to  the  court  in  a  satisfactory  manner:  or  the  court  ayardJanX 
might  direct  the  issue  with  the  additional  words  of  **  so  in  pro-  ^y^  ^°^^ 
portion,"  or  the  like ;  or  the  defendants  might,  according  to  the  tbe  sum 
late  practice,  be  permitted  to  amend  their  answer  in  this  particular.  ^J*[^  ^ 

^Tbe  court  intimated  a  disinclination  to  allow  the  amendment,  say-  part  of  Uie 
ing,  that  it  had  never  been  done  without  consent,  and  that  the  late  «|^^f'i 
indulgences  as  to  such  amendments  had  led  to  some  inconveniences,     r 
which  had  made  them  somewhat  repent  of  introducing  the  practice, 
and  would  make  them  cautious  in  granting  such  indulgences  for 
the  future.     As  to  directing  the  issue  more  complete  than  the  alle- 
gation, that  they  denied  to  be  usual  except  as  to  trifling  particulars, 

•  where  the  evidence  in  the  cause  authorized  the  alteration,  such  as 
where  the  defendant  alleged  a  ino^ft/^' payable  quarterly,  and  the 
evidence  proved  payments  half-yearly ;  there,  the  issue  was  alleged 
on  a  modus  payable  half-yearly.     As  to  the  effect  of  the  indorse-    . 
ment  on  Ae  postea^  the  ^urt  said  it  had  never  been  the  practice  to 
direct  an  issue  on  a  modus  bad  upon  the  face  of  it,   because  it 
might  happen  that  the  jury  would  find  the  verdict  for  the  modus 
without  more,   and  then  a  modus  would  be  found  on  which  the 
court  could  make  no  decree.     But  on  inquiry  as  to  the  real  fact, 
(on  whidi  the  evidence. threw  no  light,)  and  the  solicitors  being 
nninsdructed,  and  because  the  question  related  to  a  considerable 
district,  it  was  proposed  by  the  court,  and  agreed  to  by  the  parties, 
that  the  cause  should  stand  over  in  order  to  obtain  better  instruc- 
tions as  to  the  fact«     Afterwards  in  Trinity  term  the  inquiry 
having  been  made,   the  court  were  informed  that  thq.  payments 
had  in  &ct  been  in  proportion  to  the  fractions  of  a  yard^^land,  that 
is,  two-pence  for  half  and  one  penny  for  a  quarter.-   Leave  was 
therefore  given  {by  consent)  to  amend  the  answer  immediately,  and 
an  issue  was  directed  according  to  the  allegation  so  amended,  (a) 

(a)  The   answer  was   also  permitted   to  be  £qu.  Plead.  SS7.    Lord  Redesd.  Cha.  Plead, 

amended  in  Bemey  y.  Harvey,  tupra  674.,  and  S62.  264.     In  the  present  case  the  answer  was 

2^U%w  ▼.  Prytherick,  tupra  1 125. ;  but  it  is  con^  amended  without  oadi.    4  Wood*s  Deer.  214. 
tey  to  modem  practice.  1  NewL  1S9.   Cooper's 
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^78^"  tr.    22  Geo.  III.   A.D.  1782.    Scac. 

Qgianrfer  Oglatider  V.  Lord  Pomfret.    [Eyre's  MS.] 

p"^^*^  The  bill  stated,  that  the  warden  and  the  scholars  of  Neo)  Cd- 

g  ^       '  lege  in  Oxford  were  impropriators  of  East  Neslan  and  Htdcot  in 

4  Wood'f  Northamptonshire^  and' entitled  to  the  tithes  of  com,  grain,  and  haj 

An  endow-  y^i'^X  arising  throughout  the  said  parish ;  that  by  indenture  dated 

dowment  the  19th  oi December  1 707,  they  demised  the  same  to  lord  Lempster^ 

^^^ed  afterwards  earl  oiPomfret^  for  ten  years,  at  four  pounds  a  year ;  that 

byuiage,  he  entered  thereupon,  and  took  the  tithes  thereof  a:i(  aforesaid  to  his 

word  «^ar-  death  in  1753;  that  his  son  then  entered,  and  had  ever  since  re- 

4o"  maybe  ceived  the  same,  as  lessee  of  the  collesre,  up  to  Michaelmas  1778; 

enwreed  or  ,                                       .                o  '      ir 

limited  ac-  that  the  said  earl  had  been  for  some  years  past  the  owner  of  all  or 

cording  to  ^^^  ^f  ^^  lands  in  the  parish ;  that  particularly  in  December  1778 

Hierefore  a  he  Occupied  divers  parts  of  them ;  and  that  the  defendants,  as  tea- 

iu?  noT^  ants  to  him,  held  the  remainder ;  that  the  plaintiffs  being  minded  to 

been  in  per-  take  in  kind  the  tithes  arising  from  the  lands  in  the  defendants'  occur 

hay^tidie,  pation,  gave  them  respectively  due  notices  in  writing,  that  after  the 

held  not  expiration  of  the  year  1 778,  the  plaintiffs  would  take  their  tithes  of 

ti^oughhis  hay,  com,  and  grain  in  kind.     The  bill  then  charged,  that  the 

endowment  defendants  respectively  in  1779  had  reaped,  mowed,,  and  taken 

aU  tithes  in  upon  and  from  off  th'e  said  lands  wheat,  barley,  oats,  rye,  peas, 

^d!d^'  beans,  and  hay.     The  bill  further  charged,  that  the  plaintiffs,  as 

garbarum  impropriators,  on  the  Sd  oi  December  1777,  gave  tlie  earl  of  Pom- 


duntasat 
exeeptit' 


Ji'ef  notice  in  writing  to  quit  and  yield  up  to  them  upon  the  10th 
of  October  then  next  tlie  said  rectory  and  premises  and  all  the 
tithes  of  corn,  grain,  and  hay,  growing  in  JEast  Neston  and  Htdcot^ 
or  elsewhere,  to  the  said  rectory  belonging;  that  he  persisted  in 
refusing  to  account  with  them,  or  make  any  satisfaction ;  and  that 
he  had  forbidden  the  defendants  the  tenants  to  account.  The  bill 
further  stated,  that  tbe  defendant  Lawford  claimed  to  be  entided,  as 
vicar,  to  the  tithe  of  hay  arising  in  the  parish.  The  bill  then 
prayed,  that  the  defendants  might  account  for  die  single  value  of 
the  tithes  of  the  corn,  grain,  and  hay,  which  they  respectively  had 
taken  from  off  their  said  lands,  and  pay  what  should  appear  to  be 
due  on  such  account. 

The  defendant  T.  Inns  and  others  said,  that  they  knew  not  of 
the  lease  in  the  bill  mentioned,  or  by  what  tenure  earl  Pomfi-et  held 
[  1245  .]  the  tithes;  but  tliat  the  lands  by  them  holden  in  the  parish  of  East 
Neston  were  either  exempted  from  the  payment  of  any  tithes  what- 
soever, or  the  tithes  thereof  had  been  purchased  by  the  earl's  an- 
cestors, and  the  occupation  of  the  lands  granted  tithe-fr^ ;  for  that 
no  species  of  tithes  had  been  demanded  of  them  for  the  said  lands 
until  the  delivery  of  the  said  notices  on  the  12th  o(  December  1778, 
and  the  5th  of  Kovemher  1779.     They  admitted,  that  the  eari  had 
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desired  tbem  to  set  out  their  tithes  of  com  and  grain  for  1780,  and      1782. 
for  all  future  years;  but  denied  that  the  plaintiffs  had  any  right  to 
the  tithes  of  hay  or  grass  arising  on  their  said  lands. 

The  defendant  the  earl  of  Pom/ret  denied,  that  the  plaintiffs  were, 
to  his  knowledge,  impropriators  of  the  rectory,  and  entitled  to  the 
tithes' of  corn  and  grain;  and  said  that  the  vicar  was  entitled  to 
all  tithes,  excq)t  the  tithes  of  com  and  grain.     He  also  denied  all 
knowledge  of  the  lease  dated  the  19th  of  December  1707;  and  in- 
sisted, that  if  any  such  lease  had  been  granted  to  lord  Lempsief\  he 
had  received  the  tithes  of  hay  by  virtue  thereof.     He  admitted, 
that  after  the  death  of  lord  Lempster  in  1711,  and  of  his,  this 
defendant's  fiither,  he  had  entered  upon  the  said  rectory,  and  had 
feoeived  all  the  tithes  of  com  and  grain  belonging  thereto,  as  the 
tenant  of  the  plaintiffi,  at  a  yearly  rent  from  11/.  to  15/.  accord- 
ing to  the  price  of  com  at  Oxford  market,  and  that  he  did  not  hold 
the  same  upon  the  terms  mentioned  in  the  bill ;  and  he  averred, 
that  he  had  paid  his  rents  to  the  plaintiffs  up  to  Michaelmas  1778. 
He  also  admitted,  that  for  several  years  past  he  had  been  owner  of 
all  or  most  of  the  lands  in  the  parish ;  that  in  "Decemher  1778  he 
€Kx;upied  several  acres  of  his  lands ;  that  the  plaintiffs  caused  the 
notice  to  be  delivered  to  him  as  stated  in  the  bill;  that  in  1779  he 
occupied  several  acres  of  meadow  land,  and  grew  and  cut  thereon 
hay,  but  no  com  or  grain :  and  he  snfnnitted  to  make  the  plaintiffs 
a  satisfaction  for  the  value  of  the  said  tithes  of  hay,  in  case  they 
were  entitled  to  the  same.     He  admitted  that  the  plaintiffs,  about 
the  Sd  of  Jiecember  1777,  caused  such  notice  to  be  given  to  him 
as  stated  in  the  bill ;  but  denied  that  he  had  entered  into  any  nego- 
ciation.fbr  a  renewal  of  the  said  lease ;  and  said,  that  he  had  con- 
sidered such  notice  as  one  to  set  out  his  tithes  of  hay,  com,  and 
grain  in  kind,  after  the  10th  of  October  next  ensuing  the  date  of  the 
same* 

The  defendant  La^oaford  said  that  the  plaintiffs  were  seised  of 
the  impropriate  rectory,  and  entided  to  receive  the  tithes  of  corn 
and  grain  throughout  the  parish ;  but  denied  that  they  were  entitled 
to  receive  the  tithes  of  hay  therein;  and  insisted  that  he,  as  vicar,  [  1246  ] 
was  entitled,  by  endowment,  prescription,  or  usage,  to  the  tithes  of 
hay,  and  to  all  other  tithes  whatsoever  arising  throughout  the  said 
parish,  except  the  tithes  of  com  and  grain. 

The  plaintiffs  replied,  the  defendants  rejoined,  and  witnesses 
were  examin^  on  the  part  of  the  plaintiffs  only. 

Lord  Chief  Baron.  —  In  this  case  the  general  title  to  the  rectory 
is  not  controverted  i  so  that  the  common  Jaw  right  is  with  the 
plaintiffs  as  to  the  tithe  of  hay.'  But  the  vicar  claims  this  species 
of  tithe  under  an  endowment  which  gives  him  all  the  tithes  in  the 
parish,  decimis  garbarum  dttniaxat  exseptis.     "  Considit  ctiam  in 

Vol.  III.  B  b 
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dhmimodis  decinUs addict,  ecd.  pravenient  decim.  garharum  duntaxat 
except.^*  Tlie  word  garba  may  be  taken  in  an  enlarged  or  a  limited 
sense,  according  to  usage.  The  plaintifis  have  given  evidence  of 
the  perception  of  this  species  of  tithe  by  the  rector.  For  by  the 
minister's  accounts  in  1536,  and  15S9,  which  have  been  produced, 
tithe  of  hay  was  in  charge  as  belonging  to  the  rectory,  parcel  of 
the  possessions  of  the  dissolved  monastery  of  Sewardrsley  in  the 
county  of  Northampton.  In  15S7  the  rectory  was  demised  by  the 
crown  to  one  J.  Brooke.  In  1550  king  Edw.  6.  granted  the  rec- 
toiy  to  two  persons,  of  the  names  of  Rogers  and  Veale^  with 
general  words;  and  under  that  grant  the  plainUffs  derive  their 
title. 

It  appears  that  the  ancestors  of  the  defendant  lord  Pomfret  were 
farmers  of  the  rectory  under  the  plaindfFs  at  an  old  rent,  part  in 
money,  and  part  a  corn  rent;  but  there  has  been  no  perception 
by  them  of  the  tithe  of  hay  in  kind ;  for  lord  Pomfret  and  his  an* 
cestors  have  been  owners  of  almost  all  the  lands  in  the  parish,  and 
have  demised  them  to  their  tenants  tithe  free.  This  puts  then 
lord  Pomfrety  tlie  plaintifi'  tenant,  in  possession  of  the  tithe  of 
hay.  This  therefore  is  an  enjoyment  of  that  species  of  tithe  by 
the  plaintifis  themselves.  To  encounter  this  there  is  no  evidence 
on  the  vicar's  part  of  enjojrment;  nor  has  he  any  titld,  unless  the 
necessary  construction  of  the  endowment  give  him  a  tide.  But 
there  can  be  no  such  necessary  construction  as  against  the  usage, 
because  it  depends  upon  words  of  doubtftil  sense,  which  the  usage 
is  to  fix ;  and  here  the  usage  has  fixed  a  sense  on  them  against  the 
vicar,  (a) 


[  1247  ] 
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Paj/ne  v.  Pcndett.    [MS.] 

The  vicar  of  Buckland  Neroton^  otherwise  B^^uMand  Abbas^  in 
the  county  of  Dorset^  claimed  the  small  tithes  arising  therein,  and 
stated  that  the  defendants,  the  dean  and  chapter  of  WeUs^  were 
impropriators  of  the  rectory,  and  entitled  to  the  tithes  of  com, 
grain,  hay,  and  wood;  that  they  being  so  entitled,  did,  before 
1770,  lease  the  same  to  the  defendant  Anne  Paeolett :  that  since 
the  said  year,  many  of  the  landholders  in  the  parish,  and  particu- 
larly the  defendant  Pople,  bad  sown  their  lands  with  clover  and 
other  grass^seeds,  which  they  had  threshed  for  seed ;  that  the  tithe 
thereof  being  a  small  tithe  ought  to  have  been  paid  to  the  plaintiff* 
as  vicar ;  but  that  the  lessee  of  the  rectory  had,  since  the  said  year, 
received  the  said  tithes  of  clover  seeds  and  other  seeds,  and  pre- 


(a)  See  Barsdale  v.  Smith,  Cro.  £li>«  633,  svpra  S07* 
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temkd  that  he  was  entitled  thereto,  as  lessee  as  aforesaid.     The     178f^. 
bill  therefore  prayed,  that  the  plaintiff's  right  to  the  said  tithes   ""^ 
might  be  established ;  that  the  defendant  H.  Pople  might  pay  him         v. 
the  said  tithe  wliich  had  become  due  since  the  year  1 770 ;  and     ^^^^' 
that  the  defendant  Paaiett  might  repay  him  for  all  the  tithe  of  tithes  of 
seed  he  had  suice  the  said  year  received  from  any  of  the  landholders  J^^uction. 
m  the  parish. 

The  dean  and  chapter  of  WeUs  said,  Xhat  they  were  impropriators 
of  the  rectory,  and  entitled  to  all  tithes  whatsoever  thereto  belong- 
ing and  also  to  the  right  of  presentation  to  the  vicarage;  that  the 
same,  before  the  year  1770,  had  been  in  lease' to  the  defendant 
Pcndett ;   that  the  vicarage  ivas  many  years  since  endowed  with 
some  of  the  tithes  arising  within  the  parish ;  that  the  plaintiff  was, 
in  1766,  duly  presented  thereto,  and  had,  by  himself  and  curate, 
performed  the  duties  thereof;  that  the  defendant  Pamtett  claimed,  by 
virtue  of  the  lease  of  the  said  rectory  impropriate,  to  be  entitled  to 
the  tithes  of  all  clover  and  grass-seeds,  as  part  of  the  tithes  belong- 
ing to  such  rectory;   that  he  had  received  such  tithes,  or  some 
satisfaction  for  the  same,  from  all  or  most  of  the  occupiers  of  lands 
in  the  parish ;  but  that,  as  they  had  never  received  the  tithes  be- 
longing to  the  rectory,  they  could  not  say  whether  such  kind  of 
tithes  belonged  to  them  as  rectors,  to  the  defendant  Pow^^  as  their 
lessee,  or  to  the  plaintiff  as  vicar ;  and  that  they  therefore  left  the 
plaintiff  to  make  isuch  proof  as  he  should  be  abl^  in  support  of  his 
claim  ;  but  they  insisted  that  they,  as  rectors,  or  their  lessees,  were  [  1248  ] 
entitiied  to  such  tithes,  unless  «the  plaintiff  should  make  out  a  right 
tliereto  in  a  legal  and  proper  manner. 

The  defendant  Anne  Pondett  denied  that  the  vicar  was  entided 
to  all  small  tithes  in  the  parish  ;  and  insisted  that  he  was  entitled  to 
the  tithes  of  hemp,  clover-seed,  and  all  other  grass-seeds  of  what 
nature  or  kind  soever,  and  whether  the  tithes  thereof  were  ^at  or 
small.  He  admitted  that  the  rectory  was  impropriated^  and  the 
vicarage  endowed ;  and  insisted  that  the  impropriator  was  entitled 
not  only  to  the  tithes  of  com,  grain,  hay,  and  wood,  but  also  to  the 
tithes  of  hemp  and  of  grass-seeds ;  and  that  the  vicars  had  only, 
from  the  «time  of  their  endowment,  recited  all  other  small  tithes ; 
and  that  hemp  and  grass-seeds  not  being  received  in  the  endow- 
menty  he  was  not  entitled  thereto.  He  admitted  the  receipt  of  the 
tithes,  as  stated  in  the  bill,  and  said  that  he  was  not  compellable 
to  account  until  the  plaintiff  should  have  fiiljy  established  his  right 
to  the  tithes  in  question. 

The  defendant  H.  Pople  said,  that  clover  and  other  grass  had,  for 
many  years  past,  been  permitted  to  stand  for  seed  in  the  said  parish, 
and  had  then  been  cut  and  threshed  for  seed ;  that  the  tithes  of  all 
such  clover  and  other  grass-seeds  had  been  constantly  claimed  by 
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1783*     the  lessee  of  die  rectory,  as  part  of  the  tithes  bdoDging  thereto; 

Pg^      and  that  the  tithes  thereof  had  been  constaody  ddivered  in  kind»  or 

▼.         compounded  for  with  the  said  lessee;  that  ndther  the  plainti^  nor 

^^'"^*     any  other  vic&r  of  the  parish,  had  ever  received  any  tithe  for  any 

such  clover  or  other  grass,  or  any  satisfaction  for  the  same^  or  had 

ever  claimed  any  such  tithe,  until  the  plaintiff  thought  fit  to  set  ii)> 

a  daim  thereto.     He  set  forth  an  account  of  the  clover  and  other 

grass-seeds  which  had  arisen  on  the  lands  in  his  occupation ;  and 

insisted,  that  he  was  not  liable  to  make  the  {daintiff  any  satisfactioQ 

for  the  tithe  thereoC 

The  plaintiff  rqplied,  the  defendaoti  rejcHned,  and  witnesses 
were  examined  on  the  part  of  the  plaintifl^  and  the  defendant 
Atme  PoaoUU  only ;  and  the  canse  came  on  to  be  heard  the  8th 
day  of  May  1733;  when  upon  hearing  the  counsel  far  all  parties, 
and  reading  several  of  the  proo&  taken  in  the  cause,  the  couit 
gave  judgement. 

Ijord  C.  jB.  —  This  case  is  exacdy  within  the  reason  of  former 
cases.  Where  there  is  no  endowment,  and  all  other  species  of 
small  dthes  have  been  usually  reodved  by  the  vicar,  itiaaiettson- 
able  ground  of  presumption  that  he  is  entided  to  all  modem 
species  of  small  tithes. 
[  1249  ]  ]^e  B. — CarharigJd  v.  Bailey  ought  to  govern  this  case.  The 
^ipnsss*  usage  mj^  govern.  Tie  only  evidence  in  the  way  of  ptesompdon 
of  a  general  endowment  is  capable  of  an  eiplanadon  that  takes 
away  the  effect  of  it.  It  is  a  recdpt  by  the  rector  for  dover-seed, 
'But  that  is  explained  by  the  notion  that  clover-«eed  was  a  great 
tithe ;  it  was  received  therefore  under  a  mistake. 

Perryn  B. — CartwrigJU  v.  Bailey  is  in  point. 

After  the  hearing  a  terrier  was  found,  in  which  {inter  alia)  was 
the  following  passage:   ^*  The  vicar,  entided  to  all  tithes,  the  tithe 
of  wood,  com,  grain,  hay,  and  hemp  only  excepted.**    The  court 
bought  it  operated  with  the  plaintiff  rather  than  otherwise. 

They  therefore  ordered  the  bill  as  against  the  dean  and  chi^iter 
to  be  dismissed  with  costs ;  and  they  forther  ordered  the  Deputy 
Remembrancer  to  take  an  account  of  what  was  due  to  the  plaintiff 
firom  the  defendants  PawUU  and  Pople,  for  the  tithaUe  matters 
d^nanded  by  the  bill  for  six  years  previous  to  the  filing  thoeof ; 
that  the  ^ame  be  taken  as  against  Atme  PawUft  for  the  money  by 
him  received  for  the  said  tithable  matters,  and  as  against  H.  Pcple 
for  the  tithable  matters  which  had  arisen  on  the  ground  in  his 
occupation,  with  costs. 

The  court  now  ordered  the  Deputy  Remembrancer  to  take  an 
account  of  what  was  due  for  the  tithes  of  com,  grauD,  and  hay, 
which  the  defendants,  Innsj  Ward^  HiUy  and  JVAitey  four  of  the 
cccupiers,  had  on  the  fiurms  in  their  respective  occupations  from  the 
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time  demanded  by  the  bill;  and  also  an  account  oF  what  was  due      1783. 

for  the  like  period  in  respect  of  the  tithes  of  hay  which  tlie  defend-    "TT 

antSy  the  earl  of  Pomfret,  Dunckley^  Adkins^  Clarkj  and  Davis,  had         r!^ 
taken  fix>m  the  farms  in  their  occupations.*  PonOeu. 

But  it  appearing  to  the  court,  that  the  earl  of  Pomfret,  Dunckleyj 
Adkins,  Clarke  and  Davisy  had  not  any  tithes  of  corn  and  grain  for 
which  the  plaintife  sought  an  account,  it  was  further  ordered, 
that  so  much  of  the  bill  as  required  the  last^-named  defendants  to 
set  forth  an  account  of  the  said  tithes  of  corn  or  grain  be  dismissed 
with  costs. 

The  court  further  ordered  the  bill  as  against  l/mford  to  be  dis- 
missed, but  without  costs. 

The  court  forther  ordered  the  several  other  defendants  to  pay 
their  costs,  except  the  costs  of  the  tithes  of  com  or  grain  demanded 
by  the  bill  from  the  earl  of  Pomfret,  &c.  {a) 


Tr.   23  Geo.  III.    A.  D.  1783.  [1250] 

Scottj  D.D.  V.  Fenwick  and  others.     [Sir  J.  Skyuner's  MSS.] 

This  cause  was  heard  in  Michaelmas  1783,  and  at  the  sittings  ^  ^ 
after  that  term,  and  in  Easter  1784.     And  in  Trinity  term  1784,  4  Wood's 
the  Lord  Chief  Baron  delivered  the  judgement  of  the  court  to  the  ^^^^f ' 
following  eflect :  ginal  ab- 

Lard  C.B.  — This  bill  is  brought  by  the  plaindfF,  Jit. Scatty  rector  attoched'to 
of  SwMmboum  in  the  county  of  Northumberland,  praying  an  account  ^^^  }^ 
agsunst  several  of  the  defendants  of  tithe  of  inilk,  and  against  other  subjects, 
of  the  defendants  an  account  of  tithe  of  agistment. 

The  defendants  against  whom  the  account  of  tithe  of  milk  is 
prayed,  and  who  occupy  farms  in  the  district  of  Bellingham  within 
the  parish  ofSimonboum,  say  in  their  answers,  that  by  immemorial 
custom  the  several  occupiers  of  messuages,  farms,  lands,  or  grounds, 
m  and  throughout  the  rectory  and  parish,  including  the  chapelry 
of  Bellingham,  have  l)een  uSed  to  pay  to  the  rectors  yearly  certain  . 
sums  in  lieu  of  tithe  of  milk  produced  from  the  cows  kept  on  their 
several  farms ;  i.  e.  for  each  of  such  cows,  not  producing  a  calf, 
called  ajarrauo  ccnso,  the  sum  of  three-halfpence;  and  for  each  of 
such  cows,  producing  a  calf  in  the  same  year,  called  a  nem  keld 
cam,  in  Case  the  calves  dropped  from  the  new  keld  cam  belonging 
to  or  fed  or  depastured  by  such  occupiers  do  not  in  the  same  year 
amount  to  five  or  more,  the  sum  of  two^pence;  if  to  five  or  more, 
the  sum  of  three-halfpence ;  payable  at  Easter  Monday,  in  lieu  of 


(o)  See  also  Jachon  v.  Walker,,  supra  12SU    liam  ▼•  l^rice,  4  Pri.  156.  infra. ^yam  V.  Bwik, 
Sennkott  v.  fTatton,  2  Pri.  25a  n.  ir^.     WU-    2  Pti.  231.  «t/ra, 
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178S.      the  tithe  of  milk  produced  from  such  Jarrow  or  nev)  held  cams, 
"""^J[^]]^    according  to  the  several  coses  and  events  aforesaid. 

▼.  The  defendant  Tkomas  Charlton  says  in  his  answer,  that  he  oc- 

'^^  cupies  an  ancient  tenement  in  the  chapelry  of  Bdlingham  ;  that 

by  ancient  custom  the  sum  of  one  penny  hath  been  yearly  paid  to 
the  occupiers  of  every  ancient  tenement  or  farm  within  the  chapeliy 
and  throughout  the  parish,  for  and  in  lieu  of  all  tithe  of  grass  yearly 
growing  on  the  same,  whether  eaten  and  consumed  by  the.mouth 
^  of  cattle,  sheep,  or  any  other  living  goods,  or  cut,  cured,  and  made 
into  hay. 

The  defendant  John  Hobson^  who  occupies  two  ancient  tenements 
in  the  chapelry  of  BellingJiam,  and  the  defendant  /Ulen  Ma^donaUf 
who  occupies  six  ancient  tenements  in  that  chapelry,  insist  on  the 
like  modus  of  one  penny,  payable  for  and  in  lieu  of  the  tithe  of 
[1251  ]  grass  yearly  arising  on  their  respective  farms ;  whether  it  be  cut  and 
made  into  hay,  or  eaten  by  barren  and  unprofitable  catde. 

The  defendant  Thomas  Charlton  insists  on  an  ancient  payment 
of  four-pence  for  each  score  or  twenty  Iambs  taken  in  or  permitted 
by  any  occupier  of  any  lands  in  Bellingham  to  depasture,  for  the 
summering  or  spaining  thereof  for  the  time  aforesaid,  or  for  the 
usual  time  deemed  proper  for  that  purpose,  and  which  yield  no 
wool  or  lamb,  in  lieu  of  the  tithe  of  lamb  and  wool. 

The  defendant  Joseph  Wilkinson  says,  that  he  has  occupied 
jointly  with  his  brother  (but  each  of  them  depasturing  his  own 
cattle  separately)  lands  in  the  district  of  Simonboum,  late  parcel  of 
Siinotiboum  common,  which,  upon  a  late  division  of  the  said  common, 
were  set  out  and  allotted  to  Thomas  Ridley,  in  respect  of  an  ancient 
estate  in  the  said  parish  having  right  of  common  thereon ;  and  that 
from  time  beyond  memory  one  penny  hath  been  annually  payable 
at  Easter  by  the  owners  and  occupiers  of  the  said  Thomas  Bidlejfs 
ancient  estate  having  right  of  common  on  Simonboum  common  (in 
respect  of  which  estate;  as  being  an  ancient  tenement,  called  Slaters' 
Jield,  the  said  lands  occupied  by  the  defendant  were  set  out  or 
allotted)  to  the  rector  for  the  time  being,  as  a  modus  for  or  in  lieu 
of  the  tithes  of  grass  arising  either  in  or  upon  the  said  ancient 
estate  and  the  lands  thereto  belonging,  or  any  waste,  moor,  or 
common  in  right  or  in  respect  thereof;  whether  such  commons, 
wastes,  or  moors,  were  or  should  be  divided  or  allotted,  or  permit- 
ted to  continue  undivided  or  unalloted ;  and  whether  the  said  grass 
or  any  part  thereof  be  cut  or  made  into  hay ;  or,  whether  it  be 
eaten  by  barren  or  miprofitable  cattle. 

The  defendant  Humphrey  Thompson  says  in  his  answer,  that  he 
occupies  lands,  which  were  lately  part  of  certain  other  moors  or 
commons  in  the  district  of  SimonbOurnj   and  were  upon  a  late 
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tlivision  thereof  set  out  and  allotted  in  respect  of  certain  ancient      1783. 
estates,  which  he  particularly  names,  having  a  right  of  common       T^^ 
thereon,  or  on  one  of  them ;  and  he  insists,  that  a  modus  of  one        ▼. 
\y&my  for  each  of  the   said   ancient  estates^  and  the   lands  and 
grounds,   and   also  the  moors  and  commons  thereto  respectively 
belonging,  so  by  him  holden  and  occupied,  hath  been  payable 
yearly  by  the  owners  or  occupiers  thereof  and,  consequently,  for 
the  lands  and   grounds   in  his    occupation^    in  lien. of  tithe  of 
grass  arising  on  hb  last-mentioned  grounds  and  lands,  whether 
it  be  cut  and  made  into  hay,  or  be  eaten  by  barren  and  unpro- 
'  fitable  catde. 

These  are  the  defences  of  each  of  the  defendants  in  this  cause.      [  1252  J 
As  to  the  demand  of  tithe  of  milk,  the  defendants  who  are  liable  ^",||]|^ 
to  that  demand  have  not  proved  the  modzis  of  two-pence  for  every  directed 
nevD  keld  anoj   and  tjiree-halipencfs  for  every  farrow  cow,  which  ^j^jJJ^ 
they  have  alleged  by  their  answers  to  be  payable  in  lieu  and  satis-  strewn  a 
faction  of  the  tithe  of  milk^     It  was  stated  by  their  counsel,  that  f^re^fr))^ 
though  they  had  failed  in  giving  satisfactory  proof  of  the  tnodttSj  ^^J^' 
which  they  had  alleged;  and  which,  it  was  said,  they  had  alleged  neither  can 
through  mistake  or  ignorance  of  another  modusj  which  actually  *^^'" 
existed,  and  had  been  always  paid  in  the  district  of  BeUingham^  in  a  decree  for 
lieu  of  that  tithe ;  yet  that  they  had  sufficiently  proved  the  existence  j!'*]' ''"u'u 
of  the  other  modus ;  and  they  proposed  to  read  the  depositions  of  the  modu^ 
several  witnes.ses  to  prove  that  a  Tnodm  of  four-pence  has  been 
always  payable  and  paid   by  the  occupiers  of  ancient  estates  or 
farms,  in  that  district,  in  lieu  of  such  tithe  arising  from  such  estates 
or  farms.     This  evidence  was  objected  to  on  the  part  of  the  plain- 
tiff, as  being  evidence  of  a  modus  which  the  defendants  had  not 
alleged  in  their  answers,  and  therefore  ought  not  to  be  received  or 
read  on  their  behalf.     The  court  was  of  opinion,  that  the  defend- 
ants having  in  their  answers  insisted  on  a  particular  modusj  could 
not  be  permitted  to  enter  into  and  read  proof  of  another,  or  dif- 
ferent modus;  and  tlie  evidence  proposed  was  not  received.     In 
the  farther  hearing  of  the  cause  the  plaintiff's  counsel  thought 'it 
expedient,  in  order  to  take  off  the  effect  of  some  evidence  read  /or 
the  defendant,  to  read  on  the  part  of  the  plaintiff  (as  they  were 
entitled  to  do)  those  depositions  which  they  had  objected  to  when 
they  were  offered  to  be  read  on  behalf  of  the  defendants.     From 
tho9^  depositions  it  appears  that  a  payment  of  four-pence  yeariy 
has  been  immemorially  made  by  the  respective  occupiers  of  ancient 
estates  or  farms  in  the  district  of  Bellingham  to  the  rector ;  and 
there  is  a  great  deal  of  proof  from  reputation,'  from  tradition,  from 
the  frequent  declarations  of  the  tithe-gatherer,  and  from  the  declar- 
ations of  the  last  rector,  that  the  four-pence  have  been  paid  for  the 
tithe  of  milk*    There  is  no  sAtisfabtory  proof  given'  on  the  part  of 
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Where  a 
moihu  is 
alleged  ge- 
nerally, and 
vritbout  any 
restriction^ 
the  court 
cannot  di- . 
rect  an  is- 
sue to  try 
one  with  a 
restriction. 


the  plaintiff  to  shew  that  the  four-pence  have  been  paid  on  any 
other  account  For,  as  to  the  deposition  of  Mr.  Flemings  the 
curate,  it  is  far  from  satisfactory;  and  it  is  directly  contradicted  by 
the  declarations  of  Matre,  the  tithe-gatherer,  and  of  Mr.  Wastdl^ 
the  late  rector,  who  expressly  admitted,  that  the  payment  was  not 
for  keeping  a  book,  as  Mr*  Fleming  supposes,  but  for  the  milk  of 
cows.  And  it  is  remarkable,  that  Mr.  JVastdPs  declaration  on 
that  subject  was  made  in  the  latter  part  of  his  time ;  and  that  he 
had  been  rector  of  the  parish  from  the  year  17^3  to  the  year  1771, 
when  the  plaintiff  Dr.  Scott  succeeded  to  the  rectory. 

Under  these  circumstances  the  plaintiff's  demand  of  tithe  of  milk 
|n  kind  now  stands.  The  court  caonot  direct  an  issue  to  try  the 
existence  .of  a  modus  on  the  behalf  of  the  defendants  which  the  de- 
fendants have  not  alleged  in  their  answers.  The  court  ought  not 
to  decree  an  account  of  tithe  in  kind  on  the  behalf  of  the  plaintiff, 
in  direct  conti*adiction  to  so  much  and  such  strong  proof  of  m,  modus 
payable  in  lieu  of  the  tithe,  and  that  proof  arising  from  evidence 
read  on  the  plaintiff's  part.  The  bill,  therefore,  as  to  such  part  of 
it  as  prays  an  account  of  the  tithe  of  milk,  must  be  dismissed. 

As  to  the  demand  of  tithe  of  agistment,  which  is  made  upon  five 
of  the  defendants,  three  of  them,  namely  the  defendants,  Charlton^ 
Robson^  and  Macdonaldj  who  occupy  ancient  tenements  or  farms  in 
the  district  of  BeUingham,  insist  on  a  modus  of  one  penny  payable 
for  each  of  their  tenements  or  farms  in  lieu  of  the  tithe  of  grass, 
whether  cut  and  made  into  hay,  or  eaten  by  barren  and  unprofitable 
cattle,  as  two  of  the  defendants  say ;  or,  as  the  other  says,  eaten  by 
cattle,  sheep,  or  any  other  living  goods.  It  is  in  proof,  that  pay- 
ments have  been  continually  made  for  the  tithe  of  agistment  of 
sheep  and  lambs  throughout  the  whole  district,  independently  on, 
and  without  regard  to,  any  custom  or  usage  regulating  such  pay- 
ments. There  cannot,  therefore,  be  a  modtis  of  one  penny,  or  any 
modus  payable  for  or  in  satisfitction  of  the  agistment  of  ali  barren 
and  unprofitable  cattle.  If  there  is  any  modus  for  agistment,  it 
must  be  with  some  restriction.  But  the  court  dqies  not,  as  was  pro- 
posed by  the  defendant's  counsel,  direct  an  issue  to  try  a  modus  with 
a  restriction  or  exception,  where  the  defendants  have  insisted  on 
a  modus  generally,  and  without  any  restriction  or  exception;  for 
that  would  be  to  try  a  modus  different  from  that  which  the  de- 
fendants have  made  the  ground  of  their  defence.  As  to  &ese 
defendants,  therefore,  who  occupy  ancient  farms  in  BelUngham, 
they  must,  in  this  cause,  be  decreed  to  account  for  their  agistment 
tithes. 

As  to  the  modus  insisted  on  by  the  other  two  defendants,  WWdt^ 
son  and  Thompson,  to  be  payable  for  tithe  of  hay  and  agistment  oi 
their  several  inclosed  lands  in  the  distinct  oiSimonboumy  which  were 
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part  of  wastes  or  commons,  and  which  were,  on  the  inclosure  of     1788. 
those  wastes  or  commons,  allotted  to  different  farms  in  Simofiboum.       „  „ 
in  satis&Ction  of  the  right  of  common  which  the  occupiers  of  those         v* 
ftrms  enjoyed  on  the  wastes;   it  is  admitted,  that  payments  for    "^'^***^* 
tithe  of  a^tment  of  sheep  and  lamb,  without  regard  to  any  usage 
or  custom,  have  been  continually  made  in  the  district  oiSimonboum^ 
U  well  as  in  the  district  of  Bdl&'iigAam;  and  there  is,  consequently, 
the  same  otgection  to  the  tnoduSf  as  claimed  for  these  new-inclosed 
lands  in  the  district  of  Simonboumj  as  there  is  to  the  like  modus 
claimed  for  the  old  inclosures  in  the  district  of  BeUingham. 
'    But,  putting  this  objection  out  of  the  case,  the  modusy  as  it  is  A  modus  of 
alledged,  c.  e.  for  hay  and  agistment,  cannot  be  supported.     It  is  not  year  psy- 
proved,  that  by  any  usage  or  custom  antecedent  to  the  time  when  •***®  ^J  *®_ 
the  inclosures  were  made,  any  modus  was  paid  in  lieu  of  any  tithes  ancient  te- 
arising  on  the  commons;  and  the  usage  since  the  inclosure  has  been,  ^^^"^^^ 
as  to  these  allotted  lands,  in  direct  contradiction  to  such  a  modus;  \ms  from 
•for  tithe  in  kind  has  beai  paid  for  these  lands,  both  of  hay  and  ^"^^^  v 
agistment     Nor  does  it  appear  that  any  agreement  was  made  with  the  fiue  cf- 
4he  rector,  at  the  time  of  the  inclosure^  respecting  the  payment  of  ^ 
any  modus  for  tithes,  or  for  saying  the  rights  of  the  owners  of  the 
firms  over  the  lands  when  they  should  be  inclosed ;  and  without 
some  agreaaient  it  might  be  a  question,  which  it  is  not  now  neces- 
sary to  discuss.   Whether  die  Tnodus  was  not  extinguished  by  the 
inclosure  ?     But,  supposing  that  by  itsage  antecedeht  to  the  inclo- 
sure, a  modus  oi  one  penny  had  been  paid  for  the  farms  and  the  , 
commons,  it  could  not  have  been  paid  for  hay  on  the  commons ; 
tcac  the  commons,  from  the  nature  of  them,  and  of  the  rights  over 
them,  could  not  have  produced  hay.     Such,  a  usage  could  not  have 
a£K>rded  a  presumption  of  any  ancient  agreement  on'  the  part  of  the 
rector  to  receive,  and  on  the  part  of  the  owners  of  the  &rms  to  pay, 
an  annual  sum  in  lieu  of  the  tithe  of  a  tithable  matter,  which,  at 
the  time  of  making  it,  could  not  have  been  in  contemplation  of 
eitiber  of  the  parties,  as  the  subject  of  their  agreement,  and  over 
which  one  of  the  parties  had  no  right.     For,  supposing  the  ancient 
r^hta  of  the  owners  of  the  farms  to  have  been  contihued  after  the 
inclosure,  yet  the  right  of  the  owners  of  the  farms  could  not,  be- 
fore the  inclosure,  be  extended  to  any  exemption  from  payment  of 
tithe  of  hay;  because^  if  hay  had  been  produced  on  any  part  of  the 
commcMi,  it  would  not  have  belonged  to  the  owners  of  the  farms 
who  paid  the  modus^  but  to  the  owner  of  the  land  on  which  it  grew, 
who  was  the  lord  of  the  waste.      Considered  in  any  light,    tliis 
modusy  in  the  manner  it  is  alleged,  for  hay  and  agistment,  cainiot 
be  supported. 

As  to  the  modus  which  the  defendant  Charlton  has  alleged-  to  [  \2BS  ] 
be  payable  for  lambs,  four-pence  for  each  score  taken  in  to  de« 
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pasture  in  Bellingham:  if  it  be  considered  as  a  ntodus  for  tiibe  ef 
agistment  (which  in  fact  it  must  be  if  any  sxxi^  modus  for  lambs 
exists),  it  is  inconsistent  with  the  modtts  of  one  p^my  for  hay  and 
agistment  of  aU  barren  and  unprofitable  cattle.  To  avoid  this  in- 
consistency, he  has  all^[ed  it  to  be  payable  for  tithe  of  wool  and 
Iamb,  though  wool  and  lamb  are  not  produced.  But  for  whatever 
it  be  alleged  to  be  payable,  the  payments  for  lambs  depastured  ap- 
pear by  the  evidence  to  have  been  so  various  in  such  a  number -of 
instances,  as  to  exclude  all  presumption  of  a  tnodus* 

Decreed,  that  so  much  of  the  bill  as  prayed  an  account  of 
tithe  of  milk  should  be  dismissed ;  and  that  the  defendants  who  bad 
cattle  should  account  for  the  tithe  of  agistment,  without  costs  on 
either  side* 

In  this  case  an  objection  was  made  to  the  evidence  of  a  witneaSy 
because  it  appeared  on  his  cross-examination  that  he  was  interested. 
It  was  answered  to  an  interrogatory  asking  the  witness.  Whether 
he  is  interest  or  not,  that  he  answers  in  the  negative.     After  this 
the  party  proceeds  in  his  cross-examination,  and  thereby  makes 
him  a  competent  witness.    Per  cur. — At  law  the  old  rule  was,  that 
the  witness  must  be  rejected,  if  at  all,  on  the  voir  dire  before  die 
examination  in  chief  began ;  and  after  such  examination  once  com- 
mencefd,  the  adverse  party  could  object  to  his  credibility  only,  and 
not  to  his  competency.     But  this  rule  was  found  inconvenient,  be- 
cause it  ofl;en  happened,  tliat  an  interest  denied  on  the  voir  dire 
came  out  clearly  on  a  cross-examination.   The  court  therefore  have^ 
for  a  long  time  past,  permitted  the  objection  to  prevail  whenever 
the  interest  appeared  in  the  course  of  the  examination,  provided  the 
party  entitled  to  the  benefit  of  the  objection  urged  it  immediately ; 
still  holding,   that  if  aft:er  the  ground  of  objection  appeared  the 
party  proceeds  in  his  cross-examination,  he  thereby  waives  the  ob- 
jection, and  shall  not  aflenyards  have  liberty  to  make  it.     The  rule  * 
of  evidence  in  equity  ought  to  be  analogous  to  that  in  courts  of  law. 
When  the  interrogatories  are  drawn,  it  is  impossible  for  the  party 
to  know  what  answers  the  witness  will  give  to  them;  consequently, 
there  is  no  opportunity  of  stopping  in  the  course  of  the  cross- 
examination,  and  of  urging  the  objection,  till  after  the  depositions 
are  published,  and  the  evidence  comes  to  be  read  in  court.     Then, 
if  the  par^  permits  the  evidence  to  be  read,  he  thereby  waives  the 
objection  to  the  competency  of  the  witness;  but,  if  he  uses  the  first 
opportunity  that  offers,  by.  urging  it  at  the  hearing  before  the 
evidence  is  read,  it  ought  to  be  admitted  and  to  prevail.     If  this  is 
not  the 'rule  of  evidence  in  courts  of  equity,  it  is  time  that  the  ques- 
tion should  be  mooted,  and  that  it  should  now  be  established  one 
way  or  the  other. 
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Gaches  v.  Haynes.     [MS.] 


Gmchet 

V. 


Bill  by  the  vicar  of  Wootton  Wawen  in  the  county  of  IVar^ick^  «  J'^'^'' 
for  an  account  of  the  tithe  of  a  water  corn-mill  for  fifteen  years.  4'wood'8 
The  defendant  denies  the  vicar^s  right  to  the  tithe  of  ancient  mills;  2f"'.f®^* 

^  Hie  tillie  of 

whether  of  lately  erected  mills,  submits  to  the  judgement  of  the  miUs  luy 
court     He  then  sets  forth  an  act  of  parliament  passed  in  15  G.  3.  JJJ^?J 
for  inclosing  the  common  fields  in  this  parish,  by  which  it  was  oonndered 
enacted,  that  the  commissioners  under  that  act  should  allot  to  the  *^  P"^^^  . 
plaintiff  and  his  successors,  vicars,  &c.  (exclusive  of  the  lands  to  be 
allotted  to  the  plaintiff  in  lieu  of  his  glebe  lands),  such  parcel  of 
the  lands  in  the  common  fields  directed  to  be  inclosed,  as  the  com-* 
missioners,  making  such  allotment,  should  think  and  adjudge  to  be  ' 
a  full  equivalent  and  compensation  for  the  vicarial  tithes  of  the  said 
common  fields  in  the  said  parish,  after  the  rate  of  nine-pence  in 
the  pound  of  the  real  and  true  annual  value  of  the  said  common 
fields  at  the  time  of  making  the  allotment     And  further,  that  the 
commissioners  at  the  request  and  with  the^  consent  in  writing  of  the 
vicar,  or  any  proprietor  of  any  old  inclosed  &rms  or  lands  in  the 
parish,  should  ascertain  and  fix  by  their' award  such  a  yearly  rent 
or  sum  upon  and  payable  from  each  of  the  said  old  inclosed  farms 
and  lands,  and  the  respective  proprietors  thereof  for  the  time  be- 
ing, as  in  the  judgement  of  such  commissioners  should  amount  to 
foil  9d.  in  the  pound  of  the  real  and  true  annual  value  of  the  said 
respective  old  inclosed  farms  at  the  time  of  making  the  said  allot* 
ments  for  and  in  lieu  of  the  vicarial  or  small  tithes  payable  in 
respect  thereof,  which  rents  should  be  payable,  &c     It  was  also 
enacted,  that  after  such  division,  and  the  execution  of  the  award, 
all  right  of  common,  and  allgreat  and  small  tithes  for  or  in  respect 
of  the  old  inclosnres,  messuages,  cottages,  tenements,  gardens,  and 
orchards,  for  which  there  had  been  any  allotment  made,  or  any 
sum  appointed  to  be  paid,  and  also  of  the  lands  and  grounds  thereby 
directed  to  be  inclosed,  should  cease  and  be  for  eVer  extinguished* 
He  then  sets  forth  an  award  made  by  the  commissioners  by  which  C  1257  3 
{inter  al.)  they  ascertained  the  yearly  rents  or  sums  payable  out  of 
the  old  inclosed  farms,   and   from   th^  proprietors  or  occupiers 
thereof;  and  they  thereby  ordered  Peter  Ho^ord^  esq.,  the  proprietor 
of  the  fiirm  and  lands  in  question  in  the  occupation  of  the  defend- 
ant, in  Ueu  of  the  vicarial  tithes  of  such  farm  and  lands,  th<e  yearly 
rent  of  6/.  195.  \d.      He  said  that  the  mill  in  question  was  an 
andent  mill,  but  in  1780  was  moved  one  hundred  yards  down  the 
stream ;  that  if  any  tithe  were  due  for  it,  the  same  is  extinguished 
by  the  award  of  61.  \9s.  Id.  in  lieu  of  thjs  tithe  of  the  old  inclosure 
on  which  such  mill  stood,  the  said  61.  I9s*  Id.  being  9d.  in  ih^ 
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1783.     pound  of  the  rent  of  the  said  inclosure,  including  the  said  mill; 
"  Caches     ^^^^  '^®  award  was  made  according  to  the  tenor  of*  the  act,  and  with 

V.  the  consent  of  the  vicar* 
iTajfiMr.  Mansfield  for  the  plaintiff  insisted  {inter  al)  that  the  tithe  of 
milk  was  a  personal  tithe;  thai?  it  is  not  payable  in  respect  of  the 
land  on  which  the  mill  stands;  that  a  miU's  bmg  bailt  upon 
lands  exempt  from  tithes  did  not  protect  it ;  that  in  the  case  of 
Supra  871.  TAomasv.  Prices  where  a  mill  which  stood  upcm  ancient  laiKb 
which  were  exempt  from  the  pajrment  of  tithes  was  taken  down 
and  erected  anew  on  lands  alike  exenqtt,  an  account  was  directed : 
that  the  mode  of  com{)ensation  in  this  case  negatives  the  idea  of  its 
being  a  satis&ction  for  the  tithe  of  mills ;  that  9d.  in  the  pound 
or  the  annual  value  was  not  a  mode  of  computing  a  compensation 
for  the  tithe  of  mills ;  that  there  was  a  proviso  in  the  act,  that  it 
should  not  defeat  the  right  or  title  to  tithe-wood,  or  to  vicarial 
tithes  of  old  indosures  within  the  parish,  in  lieu  whereof  no  sum 
or  compensation  was  awarded,  nor  to  any  oblations,  mcNrtuaiies, 
Eas$er  oflferings,  or  surplice  fises,  but  that  the  same  should  remain 
due  and  payaUe ;  that  the  operation  of  this  proviso  was,  that  do* 
thing  was  to  be  discharged  of  tithes  by  the  act,  for  which  a  com- 
pensadon  could  not  be  made. 

Burton  for  the  defendant  ai^ed  that  the  case  of  Thomas  v.  Price 
was  not  ad  idem  $  for  there  an  absolute,  not  a  qualified  exemption 
was  claimed,  and  the  courts  are  more  rigorous  respecting  abso- 
lute exemptions ;  that  in  the  qase  of  RusseU  and  Moor^  1  22o.  Abr* 
651.  ^«  1.,  if  a  man  prescribes  to  pay  to  the  parson  a  certain  thing 
as  a  modus  for  all  the  demesnes  of  his  manor  of  D^^  and  after- 
wards erects  a  windmill  upon  part  of  the  demesnes,  he  shall  not 
pay  any  tithes  for  the  mill,  but  the  modus  given  for  the  demesnes 
shall  go  in  dischaige  of  this  also  which  is  built  on  the  land  cBs* 
[  1258  ]  charged;  that  in  1  Bo, Mr.  652.  pL^.  2 Inst.  490.  if  a  man  be 
seised  of  eight  acres  of  pasture  and  of  meadow,  for  the  tithes  of 
which  there  has  been  paid  time  out  of  memory  5i.  Sdj  and  after 
the  owner  erects  thereupon  a  corn-mill,  he  shall  pay  no  tithe  for 
the  corn-mill,  because  the  land  was  discharged  per  modum  deci'- 
mandi. 

Eyre  B.  upon  the  first  breaking  of  the  case  said.  If  this  dqiended 
on  the  law,  I  should  not  have  much  difficulty  to  say  that  the  later 
cases  overthrow  the  old  cases  cited  firom  Bo.  Abr.^  diere  being  no 
valid  distinction  between  lands  exempt  and  lands  covered  by  a 
modusy  and  the  old  cases  having  probably  been  decided  upon  a 
mistaken  principle  held  at  that  time,  that  the  tithe  of  mills  was 
a  predial  tithe;  but  this  depends  upon  the  construction  of  a  private 
act,  which  mu«t  be  interpreted  like  a  deed,  according  to  the  true 
juutent  of  the  parties.  ... 


CASES.  1258 

It  ttppean  from  the  Decree^book,  that  his  lordship  afterwards,      1 7S4« 
in  deliTering  the  judgement  of  the  court,  declared,  that  the  tithe      ^^. 
of  a  oaill,  though  to  be  recov^ed  in  the  nature  of  a  personal  tithe,         ▼. 
is  not  to  be  tak^i  strictly  as  Apersanal  tithe^  but  is  so  far  predial, 
and  has  so  omch  reference  to  a  certain  place  in  which  it  arises,  as 
in  the  particular  case  before  the  osmrtf  to  &!!  within*  the  descrip^i 
tion  of  a  small  tithe^  for  or  in  respect  of  an  old  indosure  for  which 
a  sum  of  money  has  been  appointed  to  be  paid  by  virtue  of  the  act ; 
and,  as  such,  that  it  doth  cease^  determine,  and  is  for  ever  extin- 
guished. 

The  bill  therefore  was  dismissed,  but  without  costs,  it  being  a 
new  and  doubtful  question. 


Tr.  24Geo.IIL    A.  D.  1784.    Scac. 


Edoaard  Wills  Carr  v.  George  HeaUnif    William  Chamberlagnef 

Anthomf  Chapmanj 

ANn 

Sir  Thomas  tamke^  George  HeaUm^  Robert  Peaty  William  Chamber^ 

Uyney  Robert  Peat^  v.  Edward  Wills  Catr.     [Sir  J.  Skynner's 
.  MSS.] 

Lord  C.B.  — The  original  bill  is  brought  by  the  plaintiff,  as  S.C. 
vicsr  otLcnoesly  in  the  county  oi  Leicester^  against  the  defendants,  4  wood's 
as  occupiers  of  lands  within  the  parish,  for  an  account  of  all  small  ^^^^'  ^^* 
tithes  from  28th  of  June  1775.  '  p.  c.'ioo. 

*  The  defendants  admit,  that  the  plaintiff  is  vicar,  but  they  deny  ^  ^'^ 
that  he  is  entitled  to  the  small  tithes,  for  they  say,  that  he  is  entitled  ginai  ab- 
€mly  to  a  pension  of  &.  18s.  4d.  yearly,  payable  by  the  impropriator,  !??^J^ 
who  is  entitled  to  all  the  tithes  within  the  parish.  their  ra- 

The  cross-bill  is  brought  by  sir  TTumas  Faake^  as  impropriator,  JJJ^^. 
and  the  other  plaintiffs,  who  are  occupiers,  to  establish  the  annual  *[  1259  ] 
pajrment  of  6/.-  ISs.  4^.  in  full  satisfaction  of  all  small  tithes.  It  was 
declared  by  the  court  at  the  hearing  of  the  cause,  that  the  exemption 
was  insufficiently  alleged  in  the  eross-bill,  and  could  not  be  esta- 
blisbed ;  and  that  the  cross-bill  must  be  dismissed.  Which  I  men- 
tion here,  to  put  that  suit  out  of  the  question. 

T%e  vicar's  daim  i»  founded  on  an  imcient  endowment  in  the 
time  of  H.  S.  or  of  kii^  JoAn,  of  which  there  is  sufficient  evidence 
hf  the  instrument  which  has  bisen  produced,  by  which  the  vicar 
i^pears  to  have  been  endowed  of  all  smdl  tithes,  *^deemmbus  minutis 
deeiwUs!^  In  the  reign  of  C  1.  the  vicar  instituted  a  suit  in  this  court 
against  the  then  impropriator  and  others,  claiming  all  small  tithes. 
The  defendant  in  that  suit  insisted  that  the  viecur  was  entitled  only 
toanannual  paymentof  6/.  ISs.  W.  in  the  same  numner  as  is  alleged 
t>7  the  defendants  in  this  cause»    That  cause  proceeded  to  hearing. 
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1784.     and  the  court  declared  (15  Car.  1.)  the  plaintiff  to  be  entitled  to  all 

-^^Cmr^    small  tithes  under  the  endowment,  and  established  the  right  of  the 

▼.         plaintiff  and  his  successors  to  all  the  smaP  tithes.     Two  subsequent 

^'^^^     orders  were  made  (16  Car.)  in  that  cause,  carrying  the  decree  into 

ex%cution :  the  last  of  them  declaring  the  plaintiff  to  be  entitled  to 

wool  and  lamb,  as  being  small  tithes. 

There  is  evidience  in  the  present  cause,  by  one  witness  only, 
that  about  1710  small  tithes  were  received  by  a  vicar  from  one 
&rm  in  the  parish.  It  is  proved  by  the  same  witness,  that  wb«i 
the  impropriator  about  1725  determined  a  composition  with  an 
occupier,  he  demanded  only  tithe  of  hmf:  and  another  witness^ 
whose  father  collected  for  the  impropriator  in  the  lordship  of* 
NewtoUj  says,  that  no  small  tithes  were  paid  to  him  in  that  district. 
The  plaintiff  has  likewise  given  in  evidence  the  survey  of  pope 
Nicholas^  in  which  the  church  or  rectory  of  Lcnoesly  is  valued  at 
twenty-two  marks ;  the  vicarage  of  Lanesby  at  seven  marks.  There 
is  likewise  in  evidence  a  terrier  dated  1700,  signed  by  the  vicar 
(Mr.  Smith)  and  two  churchwardens,  in  which  it  is  expressed,  that 
there  are  belonging  to  the  vicarage^  <^  a  house,  a  close,  and  all 
«<  vicarial  tithes,  cum  toto  aUaragioJ*  And  there  is  a  return 
[  1260  ]  from  the  First- Fruits  Office  of  the  yearly  value  of  the  vicarage, 
27/.  5s.  1  Id. 

This  is  the  whole  of  the  evidence  on  the  part  of  the  plaintiff. 

For  the  defendants  it  was  insisted,  that  the  endowment  had  been 
varied  at  some  time  previous  to  the  16th  of  H.  8.,  and  a  pension 
of  61.  135.  4fd.  granted  to  the  vicar  out  of  the  rectory,  which  was 
appropriated  to  the  hospital  of  St.  Lazaf-us  de  Burton^  and  payable 
in  lieu  of  the  small  tithes  with  which  the  vicar  had  been  endowed. 
The  survey  from  the  First-Fruits  Office  taken  in  the  16th  of  H.  8. 
was  read,  in  which  the  value  of  the  rectory  of  Umesby  is  16i»; 
and  then  follows,  under  the  article  of  outgoings,  '<  in  pensianibus 
<^  GUberto  Starves  vicario  de  Lofwesbyj  61.  ISs.  ^*'  And  the  valua- 
tion of  the  vicarage  is  ^<  in  prqficuis  prooenientibus  de  vicarid  ibi- 
^*  demy  tarn  in  exitibus  mansionis  et  cujusdam  clausi,  quam  in  pecuniisp 
^^  commuTttbus  annisy  7L  Is.  M."  It  appears,  that  the  possessions 
of  the  hospital  came  to  the  crown  in  the  26th  of  H.  8.,  who  in 
that  year  granted  the  rectory  of  Jjcnaesby^  among  other  possessions 
of  the  hospital,  to  lord  Lide^  <<  et  decimas  quascunque  dicta  rectorue 
<<  pertinentesj  as  fiilly  as  the  hospital  had  enjoyed  them."  It  re- 
verted to  the  crown  by  the  JForfeiture  of  lord  itsfc,-  and  Q.  Mary  in 
the  first  year  of  her  reign  granted  U>  FamU  and  Chamberlaynej  the 
rectory,  "  et  decimas  granorvm^  fieniy  lame^  et  agnellorum^  et  omnes 
<^  decimas  quasamquer  In  this  grant  the  grantees  are  discharged 
from  aU  corodies  and.  pensions;  but  there  is  an  express  exoq>tioa 
"  of  the  pension  of*  6/,  13*,  4frf,  annuatim  sohit*  vicario  de  Ixmesbj^. 
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^*  extra  reeiariam  de  Lo.  et  eidem  vicario  et  fuccessorUms  suis  in  do*      1784. 
*•  tatione  assign.**  and  11 5.  0|rf,  for  synodals  to  the  archdeacon!       ci7~ 
In  the  second  year  of  queen  Eliz.   an  inquisition^  was  taken  on         ^ 
the  death  of  William  Fawnt ;  and,  among  other  possessions,  which 
descended  to  WiUiam  his  son,  is  stated  the  rectory  o(  LoweA^f  ^*all 
tenths  of  cohi,  hay,  Iambs,  wool,  and  other  tenths  in  Lowed^y 
paying  to  the  vicar  of  LoweAy  6L  lSs»  Ad.^*  and  synodals  to 
the  archdeacon.    There  is  another  inquisition  in  the  SOth  oiEliz, ; 
in  which  the  rectory  is  stated  in  the  same  terms,  and  subject  to  the 
same  pension  of  6/.  135.  AtdL,    There  are  two  decrees  in  the  court 
of  wards  made  in  the  S4th  and  36th  years  of  J5/fs^/ which,  though 
they  do  not  aflfect  the  rights  ot  the  present  parties,  yet  shew  that 
the  vicar  did  not  then  receive  all  the  small  tithes.     In  the  45th  of 
lEiiz.  there  was  a  grant  to  William  Faoont  of  the  rectory,  with  the 
same  description^  of  tithes  as  in  the  grant  of  queen  Mdry^  and  with 
the  same  exception  of  the  pension  of  6/.  13^.  4<{.  payable  to  the  C  ^^^1  3 
vicar  out  of  the  ^pectory.     And  there  appear  to  have  been  several 
conveyances  of  the  tithes  arising  on  particular  lands  within  the  pa^ 
rish  by  the  impropriator,  or  his  trustees,  in  the  same  terms  of  de- 
scription as  in  the  former  grant.    The  depositions  in  the  cause  in 
the  time  of  C  1.  have  been  read^  frpm  which  it  appears,  that  the 
vicar  had  been  used  to  recdve  6/.  yearly,  and  some  species  of  small 
tithes,  not  including  wool  and  lamb,  in  the  district  oiCold  Newton^ 
which  tithes  so  received  did  not  exceed  the  yearly  value  of  135.  4€f. 
There  is  likewise  evidence  of  his  receiving  certain  allowances  of 
hay  and  wood,  and  the  pasturage  of  two  cows,  which  were  not  in 
his  endowment.     And  it  is  in  proof,  that  the  value  of  the  tithe  of 
wool  and  lamb  was  at  that  time  worth  BOL'per  annum;  whicb^ 
with  the  tithe  of  bay,  and  all  the  other  tithes,  except  what  had 
been  received  by  the  vicar  in  Cold  Newton^  had  been  received  by 
the  impropriator.     It  is  in  proof  in  the  present  case  on  the  part 
of  the  defendants,   that  the  vicar  has  not  received  any  tithes ; 
bat  that  a  sum  of  13/.  per  annum  has  been  paid  to  him  by  the 
impropriator. 

Upon  this  evidence  the  question  is.  Whether  the  plaintiff  is  en- 
titled to  an  immediate  decree  for  all  small  tithes ;  or,  whether  there 
should  not  be  some  further  inquiry  into  his  right?  It  has  been 
urged  by  his  counsel  with  great  force  of  argument,  that  a  decree 
made  between  the  same  parties,  on  the  same  point,  not  appealed 
firom,  but  signed  and  enrolled,  is  conclusive;  and  that  as  the  de- 
cree made  in  the  time  of  C  1.  has  been  signed  and  enrolled,  tlie 
rights  of  the  parties  to  that  suit,  -who  are  represented  by  the  parties 
in  the  present  suit,  namely,  the  vicar  and.  the  impropriator,  are 
bound  by  it,  the  merits  of  it  cannot  now  be  discussed ;  and,  con- 
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1784^.      sequ^idy,  the  plaintiff,  the  vioar,  is  entitled  to  the  decree  which 
"T^    he  prays  by  this  bill. 

V.  The  rule  is  founded  in  sound  policy,  which  requires  that  the 

decrees  of  the  court  should  not  be  contrary  and  opposite  to  each 
iayour  of  a   Other  on  the  same  point  of  right;  for  instead  of  producing  certainty 
▼icar  in  a     ^^^  security,  it  wouId  Create  the  utmost  confusion.     But  a  decree, 
twecnhim    which  is  to  have  this  conclusive  effect,   must  be  made  between 
"^^  ^^  u    Parties  who  have  a  competent  interest  in  the  subject  of  it.     The 
notbecon«   suit  in  which  that  decree  was  pronounced,  was  between  the  vicar 
^]?'        and  the  impropriator,  who  was  the  patron.     One  of  the  parties  had 
made  upoD   an  absolute  right;  but  the  vicar,  though  he  had  the  freehold  of  the 
^InTin       vicarage^  had  no  interest  beyond  his  own  incumbency.    As  vicar, 
questkni,  if  *  he  could  do  uo  aet  to  bind  the  interests  of  his  successors  in  the 
were iiotf7  ▼icarage.    Before  the  restraining  acts  he  could  not  have  a£fected 
party  to  it.    fhose  interests  without  the  concurrence  of  the  ordinary,  as  well  as 
L  126%  J  ^f  ^^  patron;  and  the  same  reason  and  policy  requires  that  the 
ordinary  should  be  a  party  to  a  suit,  the  end  of  which  is  to  bind 
aod  conclude  those  interests  which  the  law  hath  appointed  him 
to  watch  over  and  protect.     And  though  the  decree  which  was 
pronounced  was  in  favour  of  the  vicar^s  claim,  yet,  if  there  were 
not  parties  sufficient  to  sustain  the  suit,  the  decree  pronounced  in 
favour  of  the  vicar  can  be  no  more  conclusive,  than  if  it  had  been 
to  the  prejudice  of  his  claim.      Considering  the  decree  in  this 
light,  it  has  no  more  force  in  respect  to  the  successors  of  the  vicar, 
who  was  party  to  it,  than  a  decree  for  an  account  of  the  tithes 
would  have  had.     The  conduct  of  the  parties  to  the  suit,  or  of 
their  representatives,  shews,  that  they  considered  the  decree  as  not 
conclusive ;  and  that  they  might  at  their  pleasure  depart  from  it. 
An  endow.  The  decree  seems  to  have  been  founded  on  the  sole  evidence  of 
condu^te^'  the  endowment,  and  on  a  supposition  that  the  endowment  was  con- 
evidence  of  elusive  evidence  of  the  vicar's  right    For  though  it  appeared  by  the 
rigi^^'diey  ^^^y  ^H.  8.  that  the  vicar  waa,  at  the  time  of  making  that  sur- 
maybe  nar-  vey,  entitied  only  to  a  house,  a  dose,  and  a  pension  of  6/.  135:.  4d., 
varied  by      ^"^  ^^^^  ^^  rectoiy  had  been  frequently  after  granted  by  the 
suboequent   crown  with  all  tithes  ffreat  and  small,  and  with  a  reservation  of 

ttsafle.  o  ' 

6L  1S5.  4 A  to  the  vicar;  and  though  it  was  proved  that  the 
vicar,  in  fact,  had  not  received  all  the  small  tithes,  but  ondy  certain 
species  of  small  titiies  in  a  particular  district  of  the  parish,  not, ex- 
ceeding in  value  135.  4i2.  with  the  yearly  sum  of  6^;  yet  the 
court,  either  supposing  that  the  endowment  could  not  have  hesa 
varied,  or  that  there  was  not  sufficient  evidence  of  any  variation  oS 
it»  instead  of  referring  to  a  trial  by  jury  a  question  of  a  mere  legal 
right,  which  dq^ended  upon  Acts,  decreed  immediately  in  fiivonr 
of  the  vicar>  ^nd  established  the  ri^t  of  him  and  his  successors. 
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H.  25  Geo,  III.  A.D.  1785.    Scac. 

Mawbeif  v.  Edmead*    [4  Wood's  Deer.  284.] 

1  HE  bill  Stated,  that  the  rectory  of  CAertsey,  otherwise  Cartsey^  i^n  a 
yttB&  a  rectory  impropriate,  with  a  vicarage  endowed ;  that  the  said  2u?!ij^ro 
rectory  had  '  been,   from  time  immemorial  until  the  surrender  evidence  of 
thereof,  appropriated  to*  and  part  of  the  possessions  of  the  abbey  j^'^^ui 
of  Cherlsexf ;  that  the  abbot  and  convent  were  seised  thereof,  and  the  court 
of  all  the  tithes  thereto  belonging,  from  time  immemorial  until  the  ^^^^^ 
year  1402,  when  the  vicarage  of  the  said  charch  was  endowed  cree  tui  tin 
with  part  of  such  tithes;  that  the  vicars  of  the  said  church  had  bMn  settled 
iiDmemorially,  until  the  year  18S1,  held  and  inhabited  a  certain  at  law,  the 
mansion-house  contiguous  to  the  church,  with  the  adjacent  curti-  being  mere- 
lage,  and  received  divers  oblations  ofiered  at  the  said  cJiurch ;  that  ^7  ^'"^ 
in  the  year  1331,  the  abbot  and  convent,  by  a  certain  endowment,  the  right, 
confirmed  to  the  then  vicar  and  his  successors  the  said  mansion-  ^^*»"f^— 
liouse,  curtilage,  and  oblations;  but  that  the  vicarage  was  not  thera-  though 
by  endowed  with  any  tithes  whatsoever;  that  in  the  year  1402,  the  ^*"^!!* 
bishop  of  Winchester^  in  wIiQse  diocese  the  said  church  is  situate  tifTt  eoun- 
(with  the  consent  of  the  abbot  and  convent)^  confirmed  to  the  vicar  i,iii^^^. 
and  his  successors  the  sud  mansion-house,  curtilage,  and  oblations,  <ita«d  to  be 
and  thereby  gave  to  the  said  vicar  and  his  successors  all  manner  ,  y^  ^^ 
of  personal  tithes  arising  firom  the  work,  business,  merchandize,  liberty  to 
and  trade  of  fishing  of  the  parishioners,  wheresoever  they  should  ^^^ 
fish  in  die  river  Thcanes  and  the  river  Waye  (the  fishing  in  waters 
being  private  property  and  in  the  pools  and  ponds  of  the  abbot  and 
convent  excepted;  the  tithes  of  milk,  curds,  cheese,  butter,  eggs, 
and  pigeons ;  a  moiety  of  the  tithes  of  geese,  honey,  wax,  hemp, 
apples,  pears,  potrherbs,  onions,  and  garlick ;  and  the  tithe  of  all 
other  tithable  things  growing  in  gardens,  excepting  the  tithe  of  all 
kinds  of  blade,  whether  the  laud  was  dug  with  the  plough  or  foot ; 
and  except  also  the  tithes,  as  well  great  as  small,  of  the  manor 
of  CaHsey^  Hardwychf  and  BudCf  which  were  therein  mentioned 
Vou  IV-  B 
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1785«  to  be  the  manors  of  the  said  abbot  and  convent,  in  whosesoever 
jiijj^p.  band,  whether  of  the  said  religious  persons  or  their  &nners» 
▼•  the  same  should  then  be;  and  except  all  manner  of  tithes,  as 
^mead.  ^^ji  ^^^  ^  small,  then  arising,  or  thereafter  to  arise,  out  of  the 
township  of  Crotford  and  JVoadeham  in  the  said  parish ;  and  ex« 
cept  all  oblations  then  arising  or  to  arise  to  the  chapel  of  &•  Jnne 
on  the  hill  or  mount  which  was  called  Etdebure,-  all  which  tithes 
thereby  excepted,  and  all  other  tithes,  as  well  great  as  smaU,  and  the 
oblations  within  the  said  parish  not  hereby  especially  ascribed 
to  the  said  vicar  and  his  successors,  the  said  bishop  thereby 
declared  his  will  to  be,  that  the  same  should  belong  to  the 
abbot  and  convent.  The  bill  then  stated  the  vicars  had,  finom 
tlie  year  1402,  bolden,  enjoyed,  and  received,  the  said  tithes, 
and  parcels  or  parts  of  tithes,  and  other  things  granted  and 
C  1266  3  confirmed  to  the  vicars  by  the  said  endowment,  and  continued 
so  to  do  until  the  final  surrender  of  the  abbey ;  that  they  had  ever 
since  continued  to  hold,  enjoy,  and  receive  die  same,  or  had  been 
or  were  entitled  so  to  do;  that  the  said  abbot  and  convent,  fixnn 
the  making  of  such  endowment  to  the  time  of  the  surrender  of  the 
abbey,  continued  seised  of,  and  by  themselves,  or  their  tenants  or 
farmers  had  received  and  taken  all  other  the  tithes  and  parcels  or 
parts  of  tithes,  as  well  great  as  small,  yearly  arising  within  and 
throughout  the  said  rectory  of  Chertsey^  or  the  tithable  places 
thereof  or  were  well  entitled  to  receive  and  take  the  same ;  that  the 
abbey,  being  one  of  the  greater  abbies,  was  surrendered  into  the 
the  hands  of  H.  8.  on  the  19th  of  June^  in  the  SOth  year  of  his  reign, 
and  by  virtue  of  such  surrender  and  the  statute  31  ff.  8.  became 
^  vested  in  him ;  that  the  said  rectory  and  the  tithes  thereof  (eaocept 
the  tithes  of  Obug  Cote  MUkj  which  were  granted  out  by  the  crown 
togther  with  the  said  mills)  continued  vested  in  the  crown  fiiom 
the  time  of  the  surrender  until  the  7th  day  of  November^  in  the  5th 
vear  of  Jii.  1.  when  he^  by  letters  patent,  dated  the  said  7th  of  JVo- 
vember^  granted  to  Richard  Lydal  and  Edmund  Bostock^  and  their 
heirs  for  ever,  the  tfaid  rectory  of  Chertsey^  with  all  rights,  mem- 
bers, and  appurtenances,  as  stated  in  the  bill ;  that  by  virtue  of 
divers  mesne  conveyances  the  said  rectory  with  its  rights  &;c.  had 
become  vested  in  Thomas  Orby  Hunter ;  that  he,  about  1764,  sold 
and  duly  conveyed  the  same  to  the  plamtiff,  his  heirs  and  assigns ; 
that  the  plaintiff  ever  since  has  been  seised  of  the  said  rectory, 
with  all  its  rights,  &c  so  granted  as  aforesaid;  that,  as  rector 
thereof  he  was  entitled  to  all  the  tithes  and  other  appurtenances 
to  the  said  rectory  belonging;  that  the  said  Thomas  Orty  Hunter 
did  in  1768  grant  a  lease  of  all  the  tithes  of  the  said  rectoiy  to 
Wiliiam  Edmead  and  John  Martin  deceased,  thdr  executors,  8ec.  < 
for  fourteen  years,  to  commence  from  the  year  1762;  that  they 
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held  and  enjoyed  the  same  during  tbeir  lives;  tliat  the  defendant     1785. 
It.  Edmead  was  one  of  their  representatives  ;  that  the  said  defendant  *" 


BieAard  Edmead  bad,  ever  since  Christmas  1776,  occupied  Simple  ▼. 
Marsh  Famij  Chertsey  Mead^  and  other  land  situate  in  Hardwicke  ^^^"^^^ 
in  the  said  parish  of  Chertscy  ;  that  he  rented  the  same  of  the  other 
defendants,  and  also  rented  of  the  plaintiff  another  farm;  that 
upon  the  said  farms  and  lands  he  had  had  wheat,  barley,  oats, 
lye^  peas,  beans,  hay,  clover,  cows,  sheep,  calves,  milk.  Iambs, 
wool,  barren  and  unprofitable  cattle,  and  various  other  tithes,  as 
mentioned  in  the  bill ;  that  the  said  lease  expired  at  Michaelmas 
1776 ;  that  the  said  defendant  Edmead  had  in  each  year  since  Mi^ 
chaelmas  1776  taken  from  the  seyeral  occupiers  in  the  townships  of 
Crotfbrd  and  Woodeham  in  the  said  parish  sums  of  money  as  a  com- 
pensation for  their  tithes,  and  had  converted  the  same  to  his  own 
use;  that  he,  the  plaintiff,  had  from  time  to  time  requested  him  to 
set  oat  and  pay  the  said  several  tithes  which  he  had  on  his  said 
farms  and  lands  since  Christmas  1776;  but  that  he  had  refused  so 
to  do,  and  also  to  pay  over  to  him  the  money  received  by  him  as 
aforesaid.  The  bill  then  further  stated,  that  the  defendant  Moresty 
as  vicar  of  the  parish,  claimed  the  tithes  arising  from  the  three 
fimns  and  lands  in  the  defendant  EdmeatTs  occupation ;  and  that 
the  bishop  of  Winchester^  as  ordinary,  disputed  the  plaintifPs  right 
to  the  tithes  of  the  said  farms  and  lands.  The  bill  therefore  prayed,  C  1^67 
that  the  plaintiff's  title  to  the  tithes  arising  from  the  several  fitrms 
aforesaid  might  be  established  against  the  defendants  the  Frank^Sj 
and  against  the  defendant  Edmead^  claiming  to  be  the  lessee  or 
tenant  thereof;  that  the  defendant  Edmead  might  account  for  the' 
said  tithes  from  Christmas  1776,  and  also  for  iill  money  received 
since  that  time;  and  that  he  might  be  decreed  to  pay  what  should 
appear  due  on  such  account. 

The  defendants  the  Frankses  said,  that  the  rectory  of  Chertsey 
was  a  rectory  impropriate,  with  a  vicarage  endowed ;  that  the  ab- 
bots and  convent  were,  for  a  long  tipae  before,  and  to  the  time  of  the 
dissolution  of  the  said  abbey,  seised  of  the  rectory  and  the  tithes 
thereto  belonging ;  that  it  being  one  of  the  greater  abbe J3  it  was 
surrendered  into  the  hands  of  H.  8. ;  that  the  said  rectory  and 
the  tithes  thereof,  as  parcel  of  the  possessions  of  the  said  abbey, 
thereupon  vested  in  the  crown ;  that  the  said  rectory,  some  years 
i^o,  was  vested  in  the  ancestors  of  71  Orby  Hunter i  that  he  sold 
and  conveyed  the  same  to  the  plaintiff;  and  that  the  plaintiff  was 
entitled  to  such  tithes  and  appurtenances  as  belonged  thereto;  but 
they  further  smd,  that  afler  the  abbey  vested  in  the  crown,  divers . 
grants,  leases,  or  demises  had  been  made  and  granted  of  the  lands 
tiiereof ;  that,  amongst  others,  the  farm  and  tithes  of  Simple  Marshy 
and  some  other  tithes,  had  been  sold  and  conveyed  by  lord  Castle- 
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1785.     main  to  his,  the  defendant's,  ancestors;  that  particularly  by  grants 

■^Jjr^^  of  queen  Eliz.  and  Jcu  !•  dated  the  3d  of  February  in  the  tenth  year 

▼.         of  his  reiirn,  to  F.  Morice  and  F,  Phillips  for  ever,  as  in  the  answer 

. /'^  '    was  set  forth;  that  the  same  were  holden  and  enjoyed  free  from 

payment  of  tithes  or  composition  to  the  rector ;  and  that  no  tiaim 

had  ever  been  made  for  the  same  till  it  was  made  by  the  plaintiff; 

that  the  indentures  of  bargain  and  sale  of  the  said  said  premises  by 

lord  Castlemain  to  their  ancestors,  dated  the  24th  of  November  17S8« 

were  enrolled  in  Chancery  touching  Simple  Marsh  Farm  ;  that  by 

virtue  thereof  the  said  farm  was  held  and  enjoyed  free  from  payment 

of  any  tithes  whatsoever;  that  they,  by  indenture  dated  the  7th 

of  December  1 762,  demised  to  the  defendant,  Edmead^s  fiither,  his 

executors,  &c.  Simple  Marsh  Farm,   and  also  the  TWiing  Plots 

belonging  to  the  manors  of  Walton  and  Pinfbrd,  to  hold  to  him,  as 

therein  excepted  for  twenty-one  years,  at  200/.  per  annum  ;  that  the 

defendant  Edmead  then  held  the  same ;   that  the  plaintiff  had  no 

right  to  receive  the  tithes  thereof;  that  they  had  never  been  paid 

to  any  rector  of  the  parish ;  but  that  they,  the  Frankses,  were  justly 

[  1268  J  entitled  to  the  tithes  of  the  said  three  farms,  and  were  strangers  to 

the  claim  set  up  by  the  plaintiff. 

The  defendant,  Michard  Edmead,  said,  that  the  plaintiff,  as 
rector,  was  well  entitled  to  all  tithes  (save  as  to  the  lands  leased  to 
the  defendant's  &tber) ;  and  he*  set  forth  the  names  of  the  several 
farms  and  lands  which  he  held  of  different  persons,  and  which  of 
them  he  paid  tithes  for,  and  which  he  did  not;  and  also  the  qaun- 
tities,  qualities,  and  values  of  the  tithable  matters  and  things  he 
had  had  thereon;  and  spoke  as  to  the  said  three  farms  and  lands 
as  the  other  defendants  had  done,  and  said  that  he  occupied  them 
as  tenant;  that  they  had  always  been  held  tithe  free  by  the  pro- 
prietors thereof;  and  that  no  tithes  or  composition  had  ever  been 
paid  for  the  same. 

Upon  the  hearing  the  court  said  that  this  was  a  question  of  tide ; 
that  the  evidence  of  possession  was  doubtful ;  that  they  therefore 
would  not  make  any  decree  till  the  right  had  been  settied  at  law, 
the  account  being  merely  consequential  to  the  right;  and  that  the 
proper  tribunal  for  the  trial  of  right,  if  the  possession  was  equi- 
vocal, and  for  the  construction  of  deeds  under  which  parties 
claimed,  was  a  court  of  law.  They  refused  to  direct  an  issue^ 
although  the  plaintiff's  counsel  strongly  pressed  for  it»  in  order 
to  have  tiie  right  tried  at  law,  with  the  asssistance  of  the  court, 
but  ordered  the  bill  to  be  retabed  for  a  year,  with  liberty  for  the 
plaintiff  to  proceed  at  law. 
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H.  25  Geo.  III.   A.  D.  1778.   In  Cane.  '"^^^^ 

(Reg.  Lib.  A.    1784.  fo.  749.)  ArxderUm 

V 

.  Anderdxm  v.  Davies  and  others.     [Sir  J.  Mitford's  MS.]  Davies. 

Bill  to  establish  the  modusesy  ,viz.  2d.  for  a  cow,  Id.  for  every  The  court 


tenth  calf,  2d.  an  acre  for  hay,  and  2d.  for  a  garden.     The  biU  J^^l^  ^ 
laid  the  payment  on  the  Slst  o(  December ;  the  evidence  was  of  modus 
payment  at  Easter.    It  was  objected  that  this,  in  a  bill  to  establish  ^^t^ 
a  modusj  was  fatal.     The  Master  of  the  Rolls,  Sir  L.  Kenyofij  over-  be  payable 
ruled  the  objection,  and  the  defendant  declining  an  issue,  ordered  ent^day 
the  moduses  to  be  established,  and  that  the  plaintiff  should  pay  the  *i»n  that 
defendants  the  costs  of  the  suit.   This  decree  was  in  fact  by  consent,  i^e  mi, 
but  his  Honour  had  been  of  opinion  in  a  case  of  Sanders  v.  White^  ^^  ^ 

1      '  1  •  t     ■        •         derendant 

and  Baliol  CoU^e^  that  with  respect  to  moc/f^ses  as  to  which  the  near  dedifung 
prayed  no  issue,  he  should  have  costs :  and  as  to  moduses  which  were  ^  ^^  "^^ 
tried  upon  issues^  and  found  against  him,  they  should  be  established  f«i]i  be 
without  coste.  (fl)  "^^^""^  ^ 


eosti. 


H.  25  Geo.  HI.    A.  D.  1785.     Scac.  C  1269  ] 

Warren  v.  Fisher.    [MS.] 

Thb  rector  of  Kenwarton  in  the  county  of  Warwick  claimed  the  'S.C. 
tithes,  both  great  and  small,  arising  in  the  parish,  particularly  of  m^s'^'^' 
cows,  mares,  ewes,  sows,  calves,  colts,  lambs,  pigs,  poultry,  sheep  vol.  xxi. 
depastured  after  shearing,  and  sold  fat  before  the  next  shearing  4*^^*3 
time,  and  the  agistment  of  barren  and  unprofitable  cattle.  Oecr.  389. 

The  defendants  admitted,  that  they  occupied  farms  in  the  town-  caimoT* 
ship  of  Kenwarton ;  but  denied  that  the  rector  was  entitled  to  receive  ^^^^  ^ 
the  tithes  thereof  in  kind ;  and  insisted  on  a  modus  of  5d.  for  every  c^ltom^^ 
<30w  and  calf  fed  in  the  hamlet,  when  the  calf  was  calved  upon  the  "^ted  with 
land,  viz.  ^d.  for  the  calf,  and  Id.  for  the  cow,  on  the  next  Old  in  tk  modus 
Midsummer^day  after  the  cow  had  calved,  let  her  age  be  what  it  ^^^  **^ 
might,  or  so  soon  after  as  the  same  was  demanded,  in  lieu  of  all  thethn£^t6' 
tithes  in  kind  of  the  calves  and  of  the  milk  of  such  cows  respect-  ^  ^"^^ 
ively ;  also  \d^  for  each  barren  cow  of  three  years  or  upwards  fed  be  ahevnu 
in  the  hamlet  on  the  Old  Midsummer-day  next  after 'such  cow  be- 
came barren,  or  as  soon  after  as  the  same  was  demanded,  in  lieu 
of  all  tithe  of  agistment  of  such  barren  cow ;  also  Id^  for  every  colt 
foaled  upon  the  land,  payable  as  aforesaid,,  in  lieu  of  the  tithe  of 
such  colt. 

Eyre^  B.  absent  L.C.B.— -This  is  a  bill  by  Dr.  Warren  rector 
of  Kenwarton  for  subtractipa  of  privy  tithes.  The  defendants  allege 
three  moduses.  The  first  is  complicated  in  the  form  of  it.  Upon 
the  evidence  there  is  a  reasonable  foundation  to  think  it  doubtful,. 

(a)  See  alio  Cl^on  t.  Orchard,   1  Atk.  610.     Cteeves   ▼.   KfUfston,    supra   1048.      Frevosi  y. 
supra    746.      Bemers    v.    HiUett,    suiwa  871.     BenneU,  2  Fri.  272.  infra. 

B  3 
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1785.     whether  there  have  not  been  ancient  customary  payments  respect- 
Warrtn     ^^S  these  different  tithes.    'No  tithes  in  kind  have  been  paid ;  die 
▼;         receipts  specifying  entire  sums  for  calves,  &c.  viz.  15(L  for  three 
calves,  and  so  forth,  are  strong  to  this.     The  evidence  of  the  ter- 
riers is  open  to  the  observation  made  by  the  defendant,  viz.  that 
they  purport  to  describe  general  rjghts,  and  not  modes  of  payment. 
These  therefore  do  not  amount  to  a  contradiction,  at  the  same  time^ 
the  specifications  in  them  lead  us  to  suppose  they  would  have  con- 
tained this,  and  their  silence  does  affi>rd  some  degree  of  inference. 
But  though  there  be  clearly  evidence  to  make  the  payment  doubt- 
ful, yet  it  is  clear,  unless  the  defendants  have  stated  precise  customs, 
L  1^70  3  it  is  not  enough  to  shew  some  payments ;  they  will  have  no  appli- 
cation but  to  the  precise  modttses^    As  to  the  first  modus  Sd.  for  cow 
and  calf,  &c.  it  is  awkwardly  expressed ;  but  there  is  a  ^substantial 
difficulty ;  the  entire  sum  is  for  two  species  of  tithe;  the  distribution 
of  4(2.  for  one,  and  Id.  for  the  other,  resting  on  the  evidence  of 
Fisher^  and  on  the  written  evidence  left  general,  where  it  is  *'  calves 
so  much."     I  doubt  whether  the  viz.  be  sufficient  in  point  of  form? 
I  do  not  therefore  see  any  way  to  direct  an  issue,  {a)  As  to  the  second 
modus  it  is  fatally  defective,  for  the  time  to  be  covered  is  most  essoi- 
tial  in  agistment-tithe.     As  to  the  colts,  it  seems  advantageous  to 
the  parson,  and  the  evidence  is  strong  as  to  this.     I  would  recom- 
mend it  to  the  parties  to  settle  the  question  in  as  amicable  a  way 
as  possible.    The  strict  decree  is  an  account  with  costs  as  to  two 
modusesy  and  the  bill  dismissed  with  costs  as  to  the  colts.  — They 
agreed  afterwards  to  account  as  to  the  modusesy  without  costs  on 
either  side,  on  the  foot  of  customary  payments. 


P.  25  Geo.  III.     A.  D.  1785.    Scac. 

Lewis  V.  Giffard  and  others.    [MS.] 

^',9'  -  Bill  by  the  vicar  of  Charlton  in  WiUs  for  the  subtraction  of 

Dbcr.  293.  tithes,  VIZ.  all  small  tithes  for  1780,  1781,  and  1782.  Five  of  the 
ToabUl  defendants  joined  in  answer;  one  only  was  separate,  but  the 
for  dth^  ground  of  defence  was  the  same,  except  that  two  of  them  had  set- 
^Lto/^  ofls.  They  made  two  points :  First,  that  they  had  already  accounted 
not  iw  and  paid  for  several  things,  and  tendered  the  rest  Second,  as  to 
pirty  where  *®  agistment,  a  claim  set  up  by  the  lessee  of  the  impropriator.  The 
lua alleged    institution  and  induction  were  admitted;  occupation  was  admitted; 


«■ 


{a)  '«  As  to  the  fint  being  for  a  oow  and  calf  answer  as  to  the  laying  of  moduses  was  said,  by 

Jed  Mid  depastured,  this,  in  stiict  critical  language,  baron  Byre,  to  have  been  found  inoooYenient ;  and 

could  only  be  where  the  calf  was  kept  and  turned  that  they  chose  rather  now  to  put  the  party  to  bring 

on  the  ground,  as  weU  as  the  cow,  and  that  where  a  new  bill.     I  am  informed  that  this  had  before 

that  was  not  the  case  there  must  be  no  tithe  at  been  often  practised  in  tithe  causes.     S.C.  Sen. 

«'^-"  HiU's  MSS. 

Note  i^Bo,  that  the  giving  leave  to  amend  the 
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tlie  plaintiff  clearly  falsified  the  account  of  tithable  matters,   and     17B5. 
proYed  fraud  as  to  all  the  defendants  in  two  articles,  viz.  carrying      -_. 
the  ewes  out  of  the  parish  to  drop  their  lambs,  and  the  sheep  to  be        t. 
shorn,  bringing  them  back,  the  sheep  almost  immediately,  the     ^^"'^' 
ewes  and  lambs  as  soon  as  could  ber  with  safety.    The  value  of  the  claim  is  in- 

J   u    •. 

agistment,  and  of  the  gardens,  and  the  quantity  of  every  thing,  and  not  like 
were  matter  of  account  merely  to  be  referred  to  the  Deputy  Re-  a»Tpa/claim. 
membrancer.  the^ 

Mr.  Price  for  the  defendants  stated,   that  agistment-tithe  had  out  of  the 
never  been  paid  previous  to  the  time  of  the  present  plaintiff.     He  drop  their 
said,  that  the  parish  consisted  by  reputation  of  thirty-six  yard-  ^'JJ^** 
lands,  twenty-five  of  which  the  rector  bad  a  right  to,  and  the  vicar  be  ihoni, 
to  no  *more  than  eleven ;  that  the  rector  ofight  to  have  been  made  ^°^^^%l 

a  party.  almott  im. 

Per  C^.— There  is  no  appearance  of  any  necessity  to  wait  for  ^jf^^^^ 
the  rector  to  be  made  a  piirty.     The  claim  is  only  to  some  species  ewes  and 
of  tithes  very  indefinite^  and  not  like  a  real  claim.    The  cause  may  ^^^^  J^ 
go  on  without  him.    The  objection  was  therefore  over-ruled.  be  with 

Mr.  Price  not  being  able  to  resist  an  account,  the  court  decreed  fb^  on  * 
an  account  generally  against  all  the  defendants,  except  Tcmie  and  ^  ^i<^* 
Cane^  who  had  set  up  cross  demands.     As  to  Cane^  the  balance  hav-     L  ^^ « ^  J 
ing  been  paid  to  him  before  the  bill  filed,  or  at  least  before  answer, 
and  the  plaintiff  not  having  charged  fraud  in  the  account  by  amend- 
ment of  his  bill,  or  otherwise,  so  as  to  entitle  him  to  open  the  ao- 
count,  the  bill  was  dismissed  as  against  him ;  and  as  to  Timne^  an 
account  was  decreed  to  be  taken  of  his  cross  demand,  proof  of  ten- 
ders having  been  entered  as  read.    The  court  did  not  think  itself 
authorised  to  decree  any  thing  respecting  the  fraud,  or  to  direct 
the  Master  to  take  an  account  of  the  lambs  and  fleeces  so  dropt 
and  shorn  out  of  the  parish,  the  plaintiff  not  having  brought  that 
matter  in  issue  dther  by  a  charge  in  his  bill,  or  by  subsequent 
amendment. 


M.  26  Geo.  III.   A.  D.  1785.    Scac. 

Deloes  v.  Lord  Bagoi.    [MS.] 

To  a  bill  for  tithes,  the  defendant  set  up  several  moduses.    It  was  8,C, 

moved  ^by  the  defendant  to  discharge  an  order  obtained  as  of  j^^^g^^ 

course  for  referring  interrogatories  to  the  Master  for  being  leading.'  A  motion 

The  ground  of  the  motion  was,  that  the  order  had  been  obtained  ^^  f^^ 

too  late ;  that  the  right  .to  ask  it  had  been  waived  by  the  subsequent  feferring 

proceedings,   and  ^e  plaintifi^s  acquiescence.     Publication  had  riMto^" 

passed  in  Michaelmas  term,  the  plaintiff  then  set  down  the  cause  for  ^^'\^ 

hearing  in  the  following  Hilary  term.    At  the  Hilary  sittings  ap-  ing  even 

plication  was  made  by  the  defendant  that  the  cause  might  stand  ^  p^**' 

B  4.  .01*. 
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1785.     over  till  tins  term,  and  it  continued  in  the  paper  of  causes,  till  the 

2)g/p^.      plaintiff  struck  it  out  witliout  leave  of  the  court,  a  few  days  only 

V.         before  it  would  have  oome  on  for  hearing.    It  was  urged  by  the 

Bagot,      defendant's  counsel,  Nermnham^  Burton^  and  Mitfbrdj  that  this  was 

analogous  to  a  motion  to  change  the  venue,  to  remove  causes,  to 

tbTrausT    *f  ^er  answers  for  impertinence,  and  to  pleas  in  abatement,  where  the 
h^bem  wt  advantage  is  waived  by  not  taking  it  in  proper  time, 
hearing.  CfiT.-^It  is  admitted  that  there  is  no  rule  limiting  the  time.    No 

\  1272  3  afiected  delay  in  this  case  appears  on  the  part  of  the  plaintiff*  It  is 
not  similar  to  dilatory  pleas,  because  they  are  for  mere  slips,  Thb 
is  important  to  the  justice  of  the  case.  It  is  not  similar  to  other  cases 
that  have  been  alluded  to,  because  here  no  step  has  been  taken 
which  amounts  to  a  waiver.  It  is  doubtful  whether  this  sort  of  in- 
terrogatory could  not  be  taken  advantage  of  even  at  the  bearing, 
notwithstanding  the  order  against  arguing  irr^ularities  in  deposir 
tions  at  the  hearing.  There  is  no  sufficient  ground  for  discharging 
the  order. 


Tr.  i26  Geo- III.    A.  D.  1786.     Scac. 

Bennett  v.  Read  and  others.    [MSS.]  {a) 

?•?•  In  the  parish  of  Zx?»?  Sutton  in  the  county  of  Lincoln^  which  is 

322.  n.  very  large  and  extensive,  contammg  upwards  of  twenty  thousand 

A  custom^  acres,  there  is  a  rector  or  impropriator  and  a  vicar  endowed.     The 

householder  impropriation  of  tliis  parish  with  the  perpetual  advowson  of  the 

t^^n^  vicarage,  subject  to  the  life  of  the  then  vicar,  had  been  purchased 

l»arish,  to  by  the  plaintiff  Bennett^  who  had  afterwards  obtained  from  the 

hotter'  b'  ^^c^**  ^  lease  of  the  vicarial  tithes.     Thus  invested  with  the  charac- 

tfae  name  of  ter  of  both  rector  and  vicar,  he  filed  his  bill,  the  vicar  also  being  a 

ver,%^^  co-plaintiff,  against  the  defendants  for  the  agistment-tithe  of  sheep 

den  tiiver,  from  the  time  of  their  being  shorn  to  Old  Candlemas-day;  and  also 

wueensU'  ^^^  ^^  agistment-tithe  of  bullocks,  barren  cows,  and  horses  not 

«n-,insad8.  used  in  husbandry  business. 

the  tithe  of  The  defendants  by  their  answer  insisted  upon  moduses.     Issues 

ti»  produce  ^g^e  directed,  and  at  the  trial  at  Lincoln^  a  verdict  was  found  estab- 

of  any  ffar- 

[  1273  1  Wishing  the  first  modus  somewhat  different  from  what  it  was  laid, 
den,  yard.         It  was  in  these  words.    *^  That  every  person  being  a  householder 
occtipied  in  inhabitant  within  the  said  parish,  and  occupying  a  messuage,  cottage, 
the  parish     garden,  orchard,  yard,  land,  meadow,  pasture,  or  marsh  ground, 
^^"  within  the  same,   has,   from  time  whereof  the  memorv  of  nuin 


(a)  The  report  of  this  case  is  longer  than  most  John)  JdU/ord ;  and  the  relation  of  those  arga- 

of  those  which  I  have  had  an  opportunity  of  ments  is  from  a  note  of  Mr.  Sdmuei  Qnnpiim^ 

laying  before  the  reader.     But  let  not  the  length  Car,  in  his  own  hand-writing,  and  taken  by  bim- 

discourage  him  from  the  perusal  of  it :  the  sub-  self.     The  judgement  of  the  court  is  from  a  ma- 

ject  is  in  itself  important :  the  arguments  of  the  nuscript  in  the  coUection  of  the  late  Loid  Chief 

counsel,  which  are  given  in  detail,  are  those  of  Justice  Eyre.      (See  also  Bentau  v.  AUenhy, 

Mr.  Serj.  UiU,  Mr.  Burtony  and  Mr.  (now  Sir  4  Wood's  Deer,  54.  BenncU  ▼.  Peart,  ibid,  23$.y 
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mnneth  not  to  the  contrary,  paid  and  been  used  and  accustomed,     1786. 

and  of  right  ought  to  pay  to  the  vicar  of  the  said  parish  for  the    ~ 

time  being,  the  sum  of  2d,  at  the  feast  of  Easter  or  afterwards  upon        t. 
reasonable  demand,  by  the  name  or  names  of  kearik  siboer^  garden      "^^ 
ff'fcrr,  shot  and  waxen  silver,  in  lieu  and  full  satisfaction  of  all  and  hoiue. 
singolar  the  tithe  of  herbs,  roots,  flowers,  i^ples,  pears,  nuts,  and  ^^j^?* 
other  fruits,  in  or  upon  any  garden,  orchard,  or  yard,  occupied  by  and  of  aU 
luch  person  within  the  said  parish,  yearly  growing,  arising,  and  tlnn/aDd^' 
renewing;  and  of  all  wood,  cuttings,  toppings,  and  croppings  of  ^jp^ngB, 
trees  cat  in  such  year  upon  land  occupied  by  such  person  within  yemr  "u|mmi 
the  said  parish ;  and  of  all  herbage  and  agistmoit  of  barren  and  '^  "]  ^ 
unprofitable  cattle  kept,  fed,  and  depastured,  by  such  person  in  the  occupMioiif 
said  parish  or  the  tithable  places  thereof  in  such  year ;  which  sum  jjod  >lfo  of 
of  2d.  hath  been  during  all  the  time  aforesaid  accepted  by  the  vicar  mem-tithe 
of  the  said  parish  for  the  time  beinff  in  lieu  and  full  satisfiu^tion  of  *?  c^^ 
the  tithes  aforesaid/'  for  every 

The  other  modus  set  up  and  found  by  the  jciiy  was,  *f  That  every  d^JJ^dT*" 
perscm  resid^t  and  occupying  lands,  within  the  said  parish,  and  bocupyiiig 
baring  sheep  fed  and  depastured  there,  shorn  within  the  said  parish  i^  tbe^" 
in  any  year,  and  sold  and  sent  out  of  the  said  parish  after  the  ISth  ndi  to  pey 
day  of  February f  commonly  called  Old  Candlema^-dajfj  in  the  next  everydieep 
year,  and  before  the  next  shearing  time,  or  which  have  been  bred  ^^^  ^  wnt 
in  the  same  parish,  or  have  been  brought  into  the  said  parbh,  afler  parish,  after 
the  shearing  time  in  any  year,  and  sold  or  sent  out  of  the  said  parish  ^^  Candie- 
after  the  ISth  of  Fdruary  next  following,   and  before  the  next  and  btSm 
shearing  time,  hath  paid,  and  fqr  all  the  time  aforesaid  hath  been  ^''*".°s 
accustomed  to  pay,  and  of  right  ought  to  pay  to  the  vicar  for  the  of  the  tithes 
time  being  the  sum  of  Sd*  for  every  such  sheep,  in  lieu  and  full  ^^^^1^^ 
satis&ction  and  discharge  of  the  tithes  due  and  payable  to  such  suchsheep, 
vicar  for  such  sheep,  8cc"  ^«~^ 

It  was  stated  by  the  defendants  in  their  answer,  and  it  appeared 
to  be  true,  that  great  part  of  the  said  parish  had  been  recovered 
from  the  sea,  and  consists  of  marsh  land,  and  that  the  first  modus 
was  for  the  purpose  of  encouraging  an  influx  of  inhabitants. 

Upon  the  cause  coming  on  for  further  directions  after  the  verdict, 
Pryce,  Mansfield,  Nevmham,  and  Ainge,  argued  for  the  plaintiff* 
against  the  validity  of  the  modus. 

The  modus,  they  said,  set  up  by  the  defendants  at  die  trial,  and  [  1^74  ] 
upon  which  the  issue  was  directed,  was  not  confined  to  Aous^Ao/c/i^5.- 
but,  as  the  court  gives  a  latitude  to  a  jury  in  their  finding  of  a 
modus,  they  found  it  dififerentiy,  confining  it  to  householders*  This, 
though  conclusive  in  point  of  fact,  is  not  so  as  to  the  legality  of 
the  modus.  The  modus  is  bad  in  point  of  law :  it  is  a  payment  in 
liea  of  three  species  of  tithes  different  in  their  nature  and  their 
oonmon  law  rights:    it  blends  great  and  small   tithes  together, 
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)786«     whichy  when  yoii  consider  vector  and  Yicar,  belong  to  diflB»eDt 
'  j^j^jj^^     persons  in  different  rights;  to  the  rector  by  common  law  right;  to 
▼•         the  vicar  by  endowment  or  prescription.     It  is  one  entire  paymeot 
without  ascertaining  what  belongs  to  any  of  the  tithes,  and  there  can 
be  no  equal  integral  division  of  the  money  to  i^portion  it  to  eadi 
tithe.    Another  ground  of  objection  arises  from  the  names  them- 
selves :  for  it  i^pears  from  thence  that  it  is  the  payment  of  one 
tithe  in  compensation  for  another;   hearth  silver  relating  to  the 
house,  garden  silver  to  the  garden,  waxen  silver  for  wax  consumed  at 
the  altar  for  aoe'-marias.     But  the  great  objection  to  the  madHS  is, 
that  it  is  unreasonable  and  uncertain,  inasmuch  as  it  depends  upon 
the  number  of  inhabitants  householders,  who  may  be  reduced  to  few 
by  each  one  having  more  land;   or  it  may  be  in  the  hands  of 
foreigners,  in  which  case  the  modus  may  become  uncertain  in  its 
produce. 

They  further  said,  that  the  two  moduses  contradict  and  invalidalie 
each  other :  the  first  is  a  modus  for  all  unprofitable  cattle,  including 
therefore  sheq)  during  that  period  of  the  year  when  they  are  un- 
profitable: the  other  modus  is  a  different  payment  for  the  same 
thing;  for  the  sheep  would  otherwise  pay  an  agistment*tithe  during 
that  time^  and  the  modus  is  therefore  an  agistment  modus  as  well  as 
the  other,  covering  part  of  the  same  article. 

Hill  Serjeant  for  the  defendants.-^The  defence  to  the  plaintiff's 
bill  is  the  modus  as  found  by  the  jury.  Questions  have  before 
arisen  with  respect  to  the  tithes  of  this  very  parish.  The  modus  has 
been  twice  found  by  juries,  once  in  the  time  of  Ja»  l^  and  f^gpun 
in  the  summer  of  1783.  The  opinion  of  the  court  at  different 
times  was  in  &vour  of  this  very  modus.  In  the  year  1617,  the 
vicar  libelled  against  Sowler  in  the  ecclesiastical  court:  Sawter  ob- 
tained a  prohibition  upon  the  suggestion  of  this  very  modus^  only 
the  proceedings  being  at  that  time  in  Latin^  the  expression  was 
Pater^familiasj  instead  oi  Householder.  Now  the  granting  of  the 
prohibition  shews,  that  the  court  thought  it  a  good  modus^  or  at 
least  doubtful.  The  declaration  in  prohibition  was  founded  on  the 
[  1275  ]  fMdus^  and  there  was  a  verdict  in  favour  of  it  In  Prohibition 
the  defendant  is  an  actor  as  well  as  the  plaintiff  and  he  might  have 
proceeded :  but  he  did  not ;  he  submitted,  and  no  oon^tation  was 
granted. 

About  seven  years  afterwards  another  dispute  arose^  and  a  bill 
was  brought  in  the  Duchy^court  against  Thompson^  the  then  impro- 
priator, and  ClerJce^  the  then  vicar ;  and  there  the  plaintiffi  laid 
the  modus  too  extensively,  as  was  afterwards  done  in  the  year  17859 
for  it  was  laid  so  as  to  take  in  outners,  or  out-towners,  and  the 
vicar  then  admitted  the  modus,  and  insisted  only  that  it  did  not 
extend  to  outners.    A  commission  issuedi  and  the  witnesses  ia 
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their  deposiuons  indude  oatners.   The  cause  came  on  in  the  Duchy-     1 786. 
court  in  Mkkadmasj  7  Car.  I.  and  die  decree  takes  nodce  that     ^ 
there  was  an  assistant  baron  from  this  court,  and  a  judge  from        t. 
the  Common  Pleas.      The  decree  dedares  the  opinion  of  the     ^^'^ 
whole  court  impliedly  in  the  restrained  sense,  because  it  makes 
no  doubt  of  die  modus  but  as  to  outners,  and  directs  it  as  to  out^ 
ners  to  be  tried  at  law :  but  it  does  not  appear  at  that  time  to  have 
been  tried.  * 

There  was  a  third  suit  in  this  court  upon  a  bill  filed  by  Tiomp" 
son,  stating  the  custom  and  admitdng  it  as  to  all  but  outners,  and 
stating  the  defendants  to  be  all  outners.  The  defendants  by  thdr 
answer  insisted  upon  the  modus  extending  to  outners.  The  further 
proceedings  in  this  cause  do  not  appear. 

In  1783,  another  cause  came  on  to  hearing  between  the  present 
plaintiff  and  Pearty  in  which  the  imM&5  was  laid  dropping  the  word 
^  householders,''  and  extending  it  to  outners,  and  upon  trial  the 
wsodus  was  found  as  laid  in  the  present  cause. 

It  has  been  objected,  that  the  verdict  was  only  collateral.  It  is 
true^  when  applied  to  the  modem  verdict  in  1783,  but  not  to  the 
▼erdict  on  the  pleadings  in  prohibition*  In  the  cause  in  1783 
there  was  a  material  defect,  because  the  question  was  there,  made 
i^n  the  modus  extending  to  outners,  which  was  not  found,  and  as  the 
defendants  were  outners,  the  plaintiff  was  entitled  to  a  decree.  Had 
the  defendants  been  inhabitants  and  householders,  the  decree  ought 
not  to  have  been  made  against  them;  for  in  Austen  v,  IHgd^  Cro.  Awmsit* 
Eliz.  736.  this  court  held  the'  proof  in  prohibition,  though  not 
quite  predse  as  laid,  yet,  if  it  shews  that  die  court  christian  ought 
not  to  hold  [dea  thereof,  it  is  suffident ;  and  therefore  if  there  be 
a  prescription  that  the  parson  holds  one  hundred  acres  of  land  in 
satis&ction  of  tithes,  and  the  proof  be  that  he  holds  sixly  acres^ 
only  in  satis&ction  of  them,  it  is  well  enough.  And  in  Bunb^  16.  (a)  [  1276  3 
where  a  composition  was  pleaded  to  a  bill  for  tithes  of  five  closes 
and  found  for  thiiee,  the  court  said  they  saw  no  difference  between 
a  prohibition  and  a  bill  in  diis  court,  and  a  mere  slip  in  the  state* 
ment  of  the  modus  will  not  prevent  tiiis  court  firom  doing  justice* 
In  HardcasUe  v.  Smitkson  and  Slater^  3  Atk.  24t6.  Lord  Hardmcke  Supm  7S4. 
says,  I  though  it  be  true^  that  tithes  in  kind  are  the  right  of  the 
parson,  yet,  where  there  are  customary  payments  in  lieu  thereof 
Iran  time  immemorial,  they  must  have  weight.  Every  purchaser 
who  comes  into  this  parish  pays  according  to  the  rate  of  those 
payments,  and  buys  upon  the  fiuth  of  them ;  and  unless  there 
are  some  strong  insurmountable  reasons  to  overturn  these  cus* 

(a)  This  eue  u  incortecdj  itiitod  and  pagwL    No  such  case  ^pcan  as  citad^  it  is 
ynteUy  Te^  t.  ^ToOer,  Bun.  S^.  supra  (^99. 
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1786.     tomary  payments,  the  court  will  not  easily  be  brought  quidamth' 
vere^  and  yet  rules  of  law  ought  to-  be  adhered  to  widi  r^ard  to 
T.        moduses. 
^**^  The  reasons  offered  by  Mr^Pryce^  are  not  such  as  will  overturn 

the  moAis*  His  cases  are  all  on  prescriptions,  and  not  on  customs. 
Many  customs  bad  in  law  have  been  supported  on  the  reason  firom 
Brawnlenv  to  Lord  Baymond*  Mr.  Pryce  objects  that  the  ^nodm 
is^bad,  inasmuch  as  it  jumbles  different  species  of  tithes  together, 
■and  that  it  is  one  entire  payment  for  three  difiereiit  species  of  tithes 
payable  to  diffel'ent  persons.  But  the  vicarage  did  not  exist  ttH 
long 'after  this  modus^  and  no  act  of  the  owner  of  the  tithes  can 

fiupni697»  prejudice  the  parishioner.  In  2  P.  Wm*  522.  the  same  objection 
was  taken,  that  the  consideration  of  making  tithe-grass  into  hay 
lor  the  benefit  of  the  rector  could  be  no  consideration  as  to  the 
vicar,  who  was  entitled  to  the  small  tithes  of  herbage.  But  the 
Chancellour  said,  that  was  nothings  for,  originally,  of  common 
right,  the  parson  was  entitled  to  all  the  tithes,  as  well  great  as 
small,  and  the  modus  (supposing  it  to  be  a  good  one)  must  have 
been  time  out  of  mind,  and,  consequendy,  must  have  been  while 
the  parson  was  seised  as  well  of  the  small'  as  of  the  great  tithes, 
and  afterwards  the  vicarage  was  derived  out  of  the  parsonage,  and 
.  the  parson  by  the  consent  of  the  patron  and  ordinary  endowed  the 
vicar  with  these  small  tithes.  .  This  shall  not  prejudice  the  parishi- 
oners, or  deprive  them  of  the  benefit  of  enjoying  the  modus  which 

8ttpm65S.  they  were  before  entided  to.  In  Bunb*  180.  it  was  holden,  that  a 
modus  to  the  rector  was  a  good  bar  to  the  vicar ;  and  in  1  Mod* 
216.  {anon.)  there  is  the  same  point     So  is  WzncL^iiS. 

8upim65s.  FtTich  V.  Masters^  Bunb.  161.  goes  to  all  the  objections  taken  to 
this  modus*     The  case  in  1  Ventr.  3.  {anonJ)  is  plainly  distinguish-* 

[  1277  ]  able  from  this;  for  that  was  d^ modus  ^^  that  the  proprietors  and 
«  occupiers  of  such  a  manor  or  any  parcel  of  it  should  pay  a  groat 
'<  to  the  parson  for  herbage  tithes;''  and  die  court  held  it  ill,  for 
if  a  man  had  but  two  or  three  feet  of  ground  in  the  manor  he  should 
pay  a  groat.  But  in  this  case  it  is  laid  for  househcldersy  and  there* 
fore  the  reason  in  the  case  in  Venturis  does  not  apply  here,  for  a 
penny  is  not  an  unreasonable  sum  for  a  householder  to  pay  for  his 
house.  Lady  Greskam^s  case  is  said  to  have  been  where  one  pre« 
scribed  to  pay  yearly  by  the  hands  of  two  persons  inhabiting  in 
such  houses  four-pence  to  the  vicar  in  satisfiusdon  of  all  tithes;  and 
it  was  adjudged  iM^  because  the  houses  may  decay  or  none  live  in  them^ 
so  nothing  would  be  paid.  But  this  case  is  only  su^ested  by  the 
counsel  in  Parry  v.  and  is  no  where  to  be  met  with* 

SuprE275.  Cmpery.  Andrews^  Hob.  S9.  a  suggestion  of  a  modus  decimandi  fi>r 
a  parJc  of  2^.  a  year,  and  a  shoulder  of  every  third  deer  killed  in 
the  park,  which  is  now  dlsparked.    It  is  clear  from  reading  the 
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report,  that  it  was  the  2$.  which  supported  the  prescription,  and     1786. 
that  if  it  had  been  only  the  shoulder  of  venison,  the  modus  would    *T3Z* 
have  been  gone  by  the  disparking,  for  there  cannot  be  a  prescrip-         t. 
tion  in  non  decimando^  and  therefore  without  the  2&  there  must  have      ^^^* 
been  titlies  in  kind  of  the  park. 

In  CkttrleUm  v.  Brightadl^  2  P.  Wms.  462.  a  modus  for  tithe  of  Supn  676. 
com  for  the  inhabitants,  of  such  a  tenement  and  the  lands  therewith 
usually  enjoyed,  was  void  for  uncertainty  in  regard  the  tenements 
may  be  uninhabited,  and  the  lands  often  shifted  and  let  with  other 
&rnis.  But  there  it  was  altogether  uncertain,  for  it  was  not  for 
such  lands  as  were  holden  with  the  house,  but  for  such  as  were 
usually  holden  with  it. 

It  is  objected,  that  the  houses  may  be  reduced  to  few,  and  that 
the  inhabitants  of^them  may  hold  all  the  feeding  land  in  the  parish, 
which  would  reduce  the  vicar's  provision  to  nothing.  But  this  is 
not  to  be  expected :  this  payment  is  iaid.  by  way  of  custom  to  en- 
courage habitation.  This  was  a  fen  country,  extremely  .unwhole- 
some, and  it  was  absolutely  necessary  to  hold  out  great  ^courage- 
ment  to  induce  people  to  live  in  it.  This  exemption  was  a  douceur^ 
like  the  case  in  1  Bo.  Abr.  650.  pU  12.  where  being  allied  by  way 
of  custom  in  tlie  parish,  and  for  the  purpose  of  procuring  feed 
fi>r  plough-cattle,  a  prescription  was  allowed,  which  otherwise 
would  have  been  bad  in  law.  Here  the  modus^  laid  by  way  of 
custom,  and  a  reason  giv^d  for  it,  viz.  for  the  better  cultivation  of 
the  country. 

The  last  case  was  Trams  v.  Whitehead^  where  the  vicar,  who  [  1278  ] 
filed  his  bill  for  titheJiay,  made  out  his  tide  in  this  manner — that  ^"P**^^^ 
there  was  a  bad  modus,  not  sufficient  to  bar  him,  but  sufficient  to 
ahew,  that  he  was  entitled  to  be  paid  for  that  for  which  the  modus 
was  set  up.  The  defendants  said,  the  vicar  had  never  received  t}ie 
modus  'Bt  aO,  and  therefore,  as  against  them^  the  validity  of  the 
fnodus  could  never  have  come  in  question,  the  only  question  being, 
whether  the  vicar  had  made  out  his  title  to  that  species  of  tithes : 
therefore  the  modus  in  that  case  could  not  have  been  determined  to 
be  bad. 

This  payment  has  been  said  to  be  one  sort  of  tithe  in  compen- 
sation for  another.  But  there  is  no  colour  for  that :  it  is  a  pay- 
ment of  a  single  sum  in  compensation  for  three  di&rent  species 
of  tithes. 

The  writers  sometimes  confound  custom  and  prescription,  im- 
memorial usage  being  necessary  to  both,  though. they  are  very 
di£ferent  in  their  nature.  Doctor  and  Student,  2  L..c.  55.  Bro. 
tit  Prescription,  pL  9d.  Doctor  and  Student ,  says  a  custom  in 
non  dedmando  may  be  good,  if  there  be .  sufficient  left  for  the 
parsoQ.    It  is  dear  that  a  prescription  •  ii;i  turn  dedmando  i$  yoi^, 
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1786.      and  I  sboold  not  choose  to  go  so  fiir  as  to  say  that  a  custom  in 
nan  dedmando  would  not  be  bad    In  a  Till  I  shoidd  think  it  would. 


T.         But  it  is  clear,  that  a  prescription  in  modo  decimandi  is  allowaUe* 
'^^^'      There  is  no  case  which  has  gone  to  destroy  a  custom  of  tithing 
merely  on  account  of  its  minuteness,  and  unless  it, is  liable  to 
some  uAsurmountable  objection  the  court  ought  to  decree  for  the 
modus*     There  are  other  moduses  in  principle  like  the  present, 
though  perh^s  not  so  important  in  their •  consequences;  and  this 
is  not  a  prescription,  but  a  custom.    In  Godb.  SO.  there  was  a  pre- 
scription for  a  particular  inhabitant  of  a  house  to  be  free  from 
all  tithes  of  willows,  but  held  bad :  but,  if  it  had  been  all  tithes 
of  willows  cut  by  him,  it  would  have  been  good.     1  Bo*  Abr,  648. 
It  is  a  good  modus  for  tithe  of  ^gs  to  pay  thirty  eggs  in  Lent  in 
lieu  of  all  tithes  of  eggs.     In  Salk.  656.  the  same  case  is  dted,  and 
agreed  to  be  law.     A  modus  of  2d.  for  every  hogshead  of  cyder 
8upni67i.   is  very  common*      Bunb.  57.  Reynall  v*  Acldandj    2V«  12.    G.L 
a  modus  of  2d.  per  hoard  of  all  apples  of  the  occupier  of  every 
orchard  in  the  parish  was  found  on  an  issue,  and  established  by 
the  court.    A  hoard  is  that  quantity  which  a  man  keeps  for  his 
own  use  for  the  whole  year. 
[  1279  ]      This  is  a  case  of  a  general  custom,  which  is  one  division  of  the 
laws  o£  England^  which  are  divided  into  common  law,  statute  law, 
and  custom*    Co.  Lit.  110.  &     But  prescription  is  not  a  distinct 
part  of  the  law,  but  is  a  thing  allowed  by  the  common  law  to 
supply  the  want  of  a  grant.     The  difierence  between  custom  and 
prescription  is  *no  where  so  well  laid  down  as  in  Boaoles  v.  Masouj 
2  Brcnmd.  19S.  by  Coke  C.  J.     Nothing  may  be  good  by  prescrip- 
tion, but  what  may  have  had  a  lawfol  grant :  not  so  by  -custom. 
Cro.  Car.  418.    1  IaUw.  128.  .  Some  customs  prevail  for  ^he  en- 
couragement of  marriage,  some  of  habitation.    Holland  is  in  a  low 
situation,  marshy  and  unwholesome:   the  books  take  notice  that 
douceurs  were  at  first  given  to  encourage  draining  and  cultivation. 
It  is  a  rule  that  inhabitants  can  only  prescribe  by  way  of  easement^ 
as  for  a  right  of  way.     2  Keb.  680.      In  lord  Bm/m.  407.  theie 
was  a  claim  of  common  by  the  inhabitants,  and  it  was  made  by 
way  of  custom^  and  it  appeared  to  have  been  condemned  before 
when  laid  by  way  of  prescription.    S  Keb.  247.    Acts  of  parliament 
have  been  presumed  in  support  of  customs :  there  is  a  case  of  one  in 
Sttpmesa.   Skinnery  Cro.  Eliz.  ^\9.  Dy.ni.  Moor 911.  Bunb.  261.   Afterthe 
case  of  the  claim  of  common  in  lovA-Baymondy  there  was  another 
case  of  Wilcox  v.  Walker^  in  C.  P.  Hil.  4  G.  S.  where  it  was  said, 
it  would  do  if  alleged  by  way  of  custom  to  encourage  habitaticm.' 
The  court  was  of  opuiion  that  the  inhabitants  could  not  prescribe 
but  the  custom,  as  laid,  was  good. 
Jackson  S.  S.  •—  The  first  objection  .to  this  modus  is,  becanse  it; 
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bimds  great  aad  lm»ll  tithes.    But  4li^re  is  no  case  in  support  of    1786. 
this  distinction.     The  distinction  between  rector  and  vicar  is  not    *— — 
known  in  law,  and  exists  only  in  parishes  where  there  is  an  endow-        y. 
m^it  or  prescription.    As  to  the  nature  of  the  tithes  being  differ-      ^^^<^' 
enty  that  can  be  no  objection.     It  is  in  lieu  of  certain  tithes  for  an 
extent  of  land.     I  admit  that  payment  of  one  tithe  in  lieu  of 
another  is  unreasonable  and  unjust,  for  it  proves  the  original  bar- 
gain or  agreement  to  have  been  an  imposition,  and  the  court  will 
not  establish  it    Startup  v.  Doddridge,  SaUc.  657.     The  rule  is,  Sii|iim587. 
that  the  modus  in  lieu  of  tithes  is  to  be  as  certain  as  the  tithes  diem- 
selves,  but  not  more  so :  the  annual  value  of  the  tithes  is  variable, 
and  depends  upon  a  variety  of  circumstances.   Hardcastte  v.  Smith--  Sopni  784. 
pm^  SJtk.SifB* 

It  is  said,  that  this  modus  is  bad,  because  it  may  be  reduced  by 
the  diminution  of  hbuses.  But  it  is  not  to  be  supposed,  that  the 
occupiers  of  lands  in  this  parish  would  leave  their  houses,  and  reside 
out  of  the  parish,  and  thereby  subject  themselves  to  tithes  in  kind.  [  1280  ] 
And  the  possible  diminution  of  the  number  of  occupiers  is  not  such 
a  circumstance  as  to  prove  fraud  in  the  agreement.  The  substantial 
difference  between  this  case  and  that  of  Travis  v.  Oxton  is,  that  Supimioee. 
in  the  latter  case  a  person  might  be  subject  to  the  modus  who  had 
not  that  for  which  tiie  modus  was  substituted.  Not  so  in  this  case; 
for  every  person  who  pays  this  modus  must  have  an  advantage  from 
the  tithes,  or  some  of  them,  that  are  covered  by  it 

Burton  S.  S.  — -  It  is  said,  we  have  no  right  to  avail  ourselves  of 
this  verdict,  because  it  was  a  collateral  finding,  and  not  a  direct 
one.  That  can  have  ito  weight  but  with  respect  to  costs.  It  b  a 
direct  n^^ative  to  the  parson's  claim,  and  the  court  cannot  decree 
an  account 

The  next  objec^on  is,  that  it  is  for  different  species  of  tithes.  If 
this  be  an  objection,  it  must  go  to  a  great  number  of  moduses 
which  have  been  allowed  by  all  courts :  every  farm  modus  must  be 
so  circumstanced.  With  respect  to  the  names  given  of  ^^  shot  and 
waxen,**  it  is  not  easy  to  say,  that  names  of  such  antiquity  are  not 
confounded.  ^<  Waxen  shot*'  is,  probably,  the  payment  to  the 
rector  for  finding  lights  in  the  church.  This  appears  firom  the 
constitution  of  archbishop  Winchekea  in  Lindw.  Prov.Jb.  95.  to  be 
one  of  those  payments  often  made  in  lieu  of  different  tithes,  and  the 
tithes  here  covered  are  more  of  personal,  than  predial  tithes. 

The  next  objection  is  as  to  its  uncertainty;  which  has  no 
wdghty  because  no  otiier  species  of  certainty  is  required,  than  that 
something  must  be  payable.  There  are  cases  where  moduses  have 
been  dedared  to  be  bad,  because  there  was  no  certainty  of  any 
dung:  but  here  there  is  necessarily  something:  there  must  be  one 
S(f.  at  least ;  for  if  none,  then  the  tithes  are  payable  in  kind.    It  ^ 
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1786.     may  be  increased  for  the  parsou's  benefit»  and  his  duty  thereupon 
-J  increases ;  as  it  diminishes,  so  does  his  duty.    There  is  a  certainty 

T.         of  something,  which  is  as  certain  as  the  tithe  itself  and  it  need  not 
-^^^       be  more:  the  crop  is  always  uncertain:  the  time  is  certain,  and 
the  person'  from  whom ;  here  it  is  every  inkabitofU  householder:  ^nly 
one  other  certainty  is  necessary,  namely,  the  remedy,  which  is  cer- 
tain, for  the  tithe  is  a  rate-tithe,  namely,  agistment 

The  objection  most  specious  and  most  pressing  is  its  unreason- 
ableness, founded  on  two  things,  1st,  because  the  parishioner  pays 
for  the  dthe  which  he  has  not:  2d,  because  the  houses  may  be 
reduced  to  one:  and  it  Ls  supposed  to  be  so  violently  unreasonable, 
that  no  such  agreement  could  have  been  made.     It  is  in  lieu  of 
[  1281  3  four  species  of  tithes  upon  which  the  parties  may  be  supposed  to 
have  calculated  the  probability  or  improbability  of  the  person,  who 
is  to  pay,  having  such  tithes.     But  this  is 'so  in  every  case  of  farm- 
tithe.     Suppose  for  instance  in  KerU,  where  the  farmer  has  it  in 
contemplation  to  cultivate  hops,  the  composition  is  made  on  the 
a,verage.      Nothing  is  more  common  than  a  composition  for  a 
variety  of  titlies.     Will  that  be  not  binding,  and  so  a  modus  not 
binding,  because  the  farmer  does  not  cultivate  all  the  articles  for 
which  the  modus  is  payable.     It  is  said,  that  all  the  houses  may  be 
reduced  to  one.     But,  in  order  to  overturn  a  custom,  there  must 
be  something  grossly  unreasonable.     There  are  many  things  which 
are  unreasonable  in  the  eye  of  the  common  law,  and  therefore  bad 
as  by  prescription,  but  yet  are  good  as  customs.     Now*  die  court 
will  not  argue  against  a  custom  upon  so  gross  an  improbability  as 
that  the  houses  in  the  parish  may  be  reduced  to  one.      If  they 
should  decree  upon  such  an  idea,  a  great  many  customs  could  not 
stand.     A  custom,  that  all  the  tenants  should  bake  at  the  lord's 
oven — a  custom,  that  the  parson  should  keep  a  bull  and  a  boar.— 
The  tenants  of  the  lord's  manor  might  be  reduced  to  one,  and  it 
would  then  be  extremely  hard,  that  the  lord  should  be  at  a  great 
expence  in  building  and  repairing  his  oven ;  so,  the  parishioners 
might  not  keep  catde  to  breed.     The  same  reasoning  would  hold, 
where  a  person  is  bound  to  keep  a  bridge  in  repair  in  consideration 
of  toll :  it  happens  in  many  places  in  the  West,  that  the  tolls  do 
not  defray  the  expences  of  keeping  the  bridge  in  repur.     This 
parish  is  in  the  fens:    it  is  part  of  the  country  called  Holland. 
In  that  part  of  tlie  country  called  The  Bedford  Levelj  the  duke  of 
Bedford  is  continually  obliged  to  remit  rent  to  his  tenants  in  conse- 
quence of  inundations,  and  in  order  to  induce  th^  tenants  to.  con- 
tinue there.     This  parish  adjoins  to  it,  and  is  liable  to  the  same 
mischief;   and  an  agreement  might  very  fairly  and  probably  be 
supposed  to  have  existed  upon  similar  considerations.     The  case  of 
Travis  V.  Oxton  wanted  the  inducement  arising  from  the  circuojh 
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stances  of  this  case,  and  the  situation  of  the  parish.  That  an  in-  1786« 
ducement  of  this  sort  is  sufficient  to  support  a  custom,  otherwise  bad,  ^^^^^ 
will  appear  from  a  case  in  Imd  Baym.  405.    Weekly  v.  Wildman.  v. 

Mtfatd  S.  S.  —  The  court  has  expressed  a  wish  to  have  the  dif-  ^*^^* 
ference  considered  between  custom  and  prescription  with  respect  to 
tithes.  It  is  admitted,  that  the  common  law  may  be  controlled  by 
custom  in  other  cases,  but  it  is  doubted,  whether  it  can  be  so  in 
the  case  of  tithes.  By  the  common  custom  of  the  reafan  a  pro-  [  1282  ] 
yision  is  allotted  for  the  parochial  clergy.  1st,  The  tenth  of  the 
produce  of  the  landj  or  predial  tithes.  This  is  confined  to  such 
things  as  yield  a  yearly  increase,  except  in  a  few  instances,  as 
saffron,  which  produces  once  in  three  years,  and  silva  cadtia. 
2d,  The  tenth  (not  of  the  immediate  produce  of  the  ground,  but) 
of  things  immediately  nourished  by  the  ground,  as  colts,  calves, 
kuubs,  milk,  eggs,  &c  commonly  called  mist  tithes.  Pel*sonaI '. 
tithes  are  not  due  of  common  right,  except,  perhaps,  Sd,  Easter 
offerings,  which  are  not  properly  tithes,  but  the  acknowledgment 
of  communicants,  and  are  due  of  common  right  It  is  clear,  that 
partictdar  custom  may  extend  the  general  custom  of  the  realm  as  to 
tithes :  1  St,  Of  common  right  no  tithes  are  due  of  quarries  of  stone, 
or  slate,  or  lead,  coals,  tin,  &c  because  not  of  the  increase^  but  of 
the  substance  of  the  earth.  So,  of  houses.  But,  by  particular 
custom,  tithes  of  any  of  these  may  be  payable.  2d,  Of  common 
right  no  tithes  are  due  of  things  fera  natura^  even  though  nou- 
rished by  the  soil,  as  deer,  conies,  and  the  like.  But,  hf  particular 
custom,  tithes  of  these  may  be  payable.  2 /n^f.  651.  So,  offish, 
which  partake  of  the  nature  of  a  personal  tithe.  Sd,  Of  common 
right  no  personal  tithe  is  due.  It  is  true  that  the  ecclesiastical  con- 
stitutions attempted  to  give  a  general  right  to  personal  tithes. 
Constii.  of  archbishop  Winckelsea^  Ldndm.  195.  But  this  was  con- 
trolled by  the  statute  of  2  &  S  £.  6.  c.  IS.  which  enacts,  "  that 
^  every  person  exercising  merchandizes,  bargaining  and  sellings 
^  clothing,  handicraft,  or  other  art  or  faculty,  being  such  kind 
^  of  persons,  and  in  such  placesj  as  heretofore  within  40  years 
^  have  accustomahly  used  to  pay  such  personal  tithes,  or  of  right 
^  ought  to  pay  them  (other  than  such  as  be  common  day-labourers), 
^  shall  yearly,  at  or  before  the  feast  of  Easter^  pay  for  his  per- 
**  sonal  tithes  the  tenth  part  of  his  dear  gains,  his  charges  and 
^'  expences,  according  to  his  state^  condition,  and  degree,  to  be 
^  thereout  allowed  and  deducted.  Provided,  that  in  all  places 
*^  whei^e  handicraftsmen  have  used  to  pay  their'  tithes  within 
*'  40  years,  the  same  custom  of  payment  of  tithes  is  to  be  obser\'ed 
^  and  continued.  Not  to  extend  to  any  parish  on  the  sea-coast, 
^  the  commodities  whereof  consist  chiefly  in  fishingi  and  have  by 
**  reason  thereof  iised  to  satisfy  their  tithes  by  fish,  but  that  all 
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1786.      <<  such  parishes  shall  pay  their  tithes  ai;coic<}iQg  tp^tlie  Iif9ud4t^  ONf* 
''^gnneit     **  ^^^'^^  ^^  ^^®y  ^^®  heretofore  of  i^cieiMi  tinaes:  i^ithiA  those 
V.         «  40  years  used  and  accustomed.     The  a/(?t  opt  U>  eirtenA  to  l4fVf 
r  ^2S3  1  ^*  ^^  ^^  Canterbury^  or  any  town  or  pU^  that  haA  bew^i99^  to 
<'  pay  tithes  by  hou^esy  £^c."     Now  this  aob  restniiQ^  tjiQ  gOMQil 
law  of  the  canonists  as  to  payment  of  personal  titlie%  ao^  cleurly 
considers  the  title  to  personal  tithes  as  m^ely  o^  titii^  hy  pai^qiilais 
custom ;  and  in  fact  personal  tithes  are  rarely  now  pa^d.    Th^  tith^ 
of  mills  may,  perhaps,  be  considered  as  an  exceptioi^.tatbisy .if  tufcesi 
as  a  personal  tithe.     But  in  fiict  it  is  not  amply  a  p^qrsona),  tube^ 
though  to  be  paid  £or  as  such.    It  is  in  its  mature  predial :  quia  de 
locis  certis  percipitur^  est  pradiaUs^  Lisidw. :  and  it  was  so  con^HJ^eived 
SupraU56.  in  Gachcs  V.  Haynes.  The  9  E.  2.  stat.  I.e.  5.  ahew  that  it  is  nqt  cJq^ 
of  common  right     Tithe  of  ol4  mills  is  payable  only  l^  custom: 
tithe  of  new  mills  by  tlii^.  statute.     But  carn^jpSls  only,  are  nvithin 
this  act:  tithes  o£  fulling-mill%  tin-1^1%  {^a  are  duQ  only  Igr, cus- 
tom.    Gibs.  Cod.  666. 

.  A3  particular  custom  n^ay  gyve  tp  tl^e  parson  the  tith^  c^:  thai 
which  by  the  general  custom  of  t}ie  i^V&  be  is  not  entitled  to ;  there 
'  seems  no  reason  why  particular  custpm  shquld  not,q9;i/n^g«i)eraL 
custom  as  to  tithes,  as  w^  a^  ptjber  things.    It  cartainly;  cofitrok 
general  custom  to.  a  degree,,  that  i%  as  to  the  mafm^  <^  tithing : 
so  that  the  books  in  laying  down,  th^  Ii^^  upon  the  sutgec^  state 
such  to  be  the  mode  of  tithing,  unlesa  tie  qustpn^  qftM  plfu^isotiier^ 
wse,  that  is,  the  comnum  custpm  is  i^ocl^  the.  cfj^tomB  ^particular 
places  may  be  otherwise.    It  shpuld  seem,,  how^v^r,  that  particular 
customs  differing  from  the  general  ci^^i^of  thc^  rei4nil..iiM)$t.beco« 
eval  with  the  genera}  customjLi^id  ^^bli$))^  i^  ^  same  iSflm  withi 
it,  and  therefore  are  not  to  be  cpnsldeired  a^;  cGotrolli9ig  a^  gm^ndl) 
custom  before  established^^  but,  a^  ihejkst  cu^tg^  estaifi^ei  il^.ili^ 
place^  and  that  in  tl^at.  place  the.geo^i^l  cusfeou^.  n#rer  wasi  esg^. 
blished.    And  upon  th^e  pxipciph^  tjiat  iwy  be  gosod  bgr  ptafrtku- 
lar  custom  coeval  with  th^  generf4  Qustpm  pf;  thQ:rea}oi»  w^iik^ 
may  not  begood  hy prescriptum^  vi^vc^ deiNp^te9.fW»P.^^8P<^' 
custom  before  established.     Qaponists^  who  opnsid^,  titiifsai  9^  dlie 
jure  dwino,  admit  of  a  distinction,  apd  that  thouglt  in  reiil  tiAea 
a  custom  to  pay  less  than  th^  tenth  do^  not  aVQaSs  yeiMpv^tmfll' 
tithes  it  is  well  enough,    jfyliffa  508. 

But,  i£  custom  cannot,  contract  certain^  may  contrGJi  the  genp^-al 
custom  of  the  realm  with  respect  to  tithes,  as  well  89.  other. rights : 
and  this  leads  to  the  consider^ition  ham,  far  ccntraqt.  may.ipPidify 
the  general  custpm.  In  speaking  of  sudi  a  oon.tri^  it  must  be< 
understood  to  mea^  iBk  contract  subsequent  to  .t^estaUi^iQCiit  of  t^e 
g€;neral  custom;  fpi;  ajUcu^boiQ  in  %t  or^ii|ates.  iQ.amtiact:  t^ie- 
general  custom  of  the  realm  is.  the  general  contract  by,  wbich 
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of  prcfperty  are  r^lat^,  though  the  contract  itself  is  lost  in  ah-      1 786. 

ti^ttify':'  partittddf  customs  are  contracts  with  respect'  to  particular 

fbtces;  though  the  policy  of  the'  law  will  not  permit  diis  to  be        y. 

carried  to  very  minate  sabdivisions,  as  to  the  distinct  propriety  of     ^^^' 

all  individual.    Consider  the  extent  to  which  risht  to  tithes  uiider 

the  general  custom  may  be  modified  by  contract     Prior  to  the 

doubling  srtatute  of  SUz.  by  the  canon  law  a  valid  and  permanent 

composition  might  be  made  by  patron,  bishop,  and  parson.     AyL 

508;     Lindw.  L.S.  tit.  16.  p.  192.  they  might  bind  even  the 

right  to  tithes^  and  thinsfer  it  to  another.     Cro.  Eliz.  599*    Moore  Supra  200. 

MS. 

The  question  in' the  cate  before  the  court  is;  Whether  the  modus^ 
supposing  th6  firct  of  pajmient  to  lie  true,  is  maintainable  in  law. 
The  d^ndants  insbt  upon  a'partidddr  custom  or  contract  control- 
liflgy  by  modifying,  ihe  general  custom,  viz*  that  2d.  shall  be  paid 
by  every  householder,  and  that  tithes  shall  not  be  piud  of  certain 
Hdngi,  i^h!di,  aifcoording  to  common  custom,  would  be  due  from 
each  householder,  itkot^  or  less.    It  amounts  to  a  contract  on  the 
(NTrt  of  th^  body  of  householders  ;  it  is  not  di£^ent  from  a  custom 
Aat  land^  shall  descend  in  borough  English,  &c.  which  is  a  con* 
tract  on  bcJhalf  of  the  body  'of  owners  of  lands  within  the  manor, 
that  the  lands  shall  so  desceiid.    The  first  ciase  is  a  contract  with 
the  rector' ori^nally,  or  the  persoil  entitled  to  tithes*    The  second 
case  is  a  contract  with  the  lord,  df  whbih  the  lands  are  holden.     In 
bodi,  they  are  the  terms'  upon  which  the  lands  are  occupied  and 
G&ltivdted.     The  fact  of  the  contract  is  determined  by  the  usage  in 
both  CBSes,  as  it  is,  wherever'  the  matter  rest^  in  antiquity ;  as  a 
question,  whether  a  mitt  Was  erect^  since  the  statute  of  Jrticuli 
CUri  is  determined  by  the' usage  of  paying  tithe  or  not;  a  question 
howpertonal  tithes  were  paid  forty  years  before  the  statute  of  JS/fi.  6.' 
is  detemrined  2k  posteriori,  by  what  has  been  done  all  the  time  of 
ifiemory'shice  the  statute.    Iti  this  case  it  is  dear,  that  the  custom 
has  prevailed  all  the  time  cf  the'  memory  of  persons  now  living, 
tnd  long '  before.    The  existence  therefore  of  the  contract  is  not 
questioned*     The  only  question  is.  Whether  this  be  1^1  as  a  cus- 
Ui^  or  contract?  For'Uie  purpose  of  considering  this  question,  con- 
sider first  the  nature  of  the  tithes  concerned;  first,  herbs  and  fruit 
in  gardens  and  (m:hafds';  secofad','  wood-cutting!^,  croppitig^,  afid 
toppings  of  tre^s^  third,  herbage' and'agistment  of 'barren  and  un- 
pit^table  cattle:    Th^re  can  be  no  objection,  except  as  to  the' last. 
Agistment  in  its  natilre  certidnly  partakes  of  a  personal  tithe :  it  is  C  1^^^  3 
the  profit  of  ^pasture;  personal  tltlies  are  where  a  gain  or  profit  is 
made;  agistment  is  the  g&in  or  profit  made  pf  the  feed  of  cattle ; 
it  IS  a  tenth  of  the  advantage  which  the  cattle  have  deijived  from  , 
the  deplisturinfc,  aiiff  tire  owfier'pays  it  uftdiet'aA  idea^of  paying  a 
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1786.     tenth  of  the  profit  he  is  to  derive  from  tlie  sale;  therefore,  if  cattle « 

^  ^    depasture  in  any  waste  or  common  ground  which  is  extra-parochial, 

T.         the  tithes  of  the  pasturage  are  payable  to  the  rector  of  the  parish 

^^*^'      where  the  owner  inhabits,  2  &  S  £.  6.  c.  IS.  s.  S.  if  there  be  not  a 

custom  for  payment  to  the  contrary.    Sav.  60.    Tithe  agistment  is 

payable  by  the  owner  of  the  catde  agisted,  Hardr.  184.  and  as  the 

idea  upon  which  the  tithe  is  founded,  is  the  profit  gained  upon  sale, 

Sup»  189.  Cro.  Eliz.  475.,  1  Bo.  Abr.  647.,  so  if  fetted  for  the  victual  of  the 
fiimily  of  the  owner  in  the  same  parish,  tithe  agistment  shall  not . 
be  paid,  1  i2o.  Abr.  647.,  Cw.  Car.  237.  And  this  privilege  ex- 
tends only  to  personal  tithes,  1  Ro.  Abr*  650.  It  seems  therefore . 
that  a^stipent  is  to  be  considered  as  a  personal  tithe;  it  is  the  tenth 
of  the  profit  made,  or  supposed  to  be  made  by  sale;  and  if  it  be  a 
personal  tithe,  then  the  canonists  admit  that  a  custom  to  pay  even 
less  than  a  tenth  is  good,  Ayliffe  508.  And  indeed,  of  personal 
tithes  it  is  difficult  to  ascertain  a  tenth:  it  is  never  rigorously 
exacted :  custom  has  usually  guided  the  payment;  and  even  in  late 
times  it  is  not  accurately  settled  how  it  is  to  be  paid,  where  custom 

Supra  tfps*  does  not  ascertain  it,  Guilbert  v.  Everdetfy  Hardr.  S&*  so  that  it  is 
almost  necessa,ry  to  settle  by  custom  what  shall  be  paid,  to  prevent 
continual  disputes.  Of  predial  or  mixt  tithes  a  tenth  in  specie  is 
payable :  a  mere  division  of  a  tenth  part  from  the  rest ;  but  per- 
sonal tithes  are  necessarily  payable  only  in  money ;  imd  the  court 
has  been  generally  at  a  loss  for  a  rule  where  custom  has  not  settled , 
the  quantum.  There  is  but  little  reason  for  a  composition. with 
r^^rd  to  predial  tithes,  for  a  tenth  is  easily  taken.  In  mixt  tithes 
it  is  more  difficult,  and  therefore  a  composition  is  more  common ; 
but  in  personal  tithes  it  is  almost  impossible  to  do  otherwise. 

The  objections  made  to  the  modus  are  five.  First,  That  it  is  a 
satisfaction  in  lieu  of  great  and  small  tithes,  and  that  they  cannot  be 
satisfied  by  one  modus.  But  this  distinction  of  great  and  small 
tithes  is  modern,  depending  on  endowment,  &c  Second^  That 
different  things  are  satisfied  by  it,  and  that  there  could  be  no  di- 
vision of  payment ;  but  many  moduses  have  been  holden  good, 

•8«pim  though  liable  to  the  same  objectbn,  Bunb.  125*,  161 -f.  Third, 
The  objection  to  the  names  of  "  shot  aud  waxen,"  seems  too  fii- 

[  1286  ]  volous  to  be  attended  to;  tliat  because,  from  length  of  time,  the 

t^Supra  TiBxae  is  becpme  unintelligible,  the  custom  is  to  be  lost  Fourth, 
That  it  is  an  uncertain  and  equal  compensation  to  the  vicar ;  and. 
Fifth,  That  it  is  an  uncertain  and  unequal  payment  by  the  occu- 
pier. These  are  the  only  objections  that  bear  the  appearance  of 
difficulty.  But  the  agreement  being  so,  it  must  be  a  very  strong 
case  to  overturn  an  agreement  acquiesced  in  from  time  immemorial, 
in  order  to  which  it  must  have  been  originally  un&ir,  not  become 
so  by  subsequent  accident    Theirs  is  no  difficulty  in  ascertaining 
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what  pasturage,  what  wood,  or  what  garden  is  exempted;  it  is  the      1786*. 
pastarage,  the  wood,  the  garden  of  the  inhabitant-householder ;      _ 
therefore,  there  is  no  such  difficulty  as  in  Carleton  v,  Brigktwell*j         ▼. 
which  was  a  payment  for  lands  usualh/ occupied  with  the  tenements.  *  ^^ 
The  case  which  presses  is  that  of  IVavis  v.  Chionf;  but  that  was  a  ^76. 
fiurm  modusj  and  if  laid  as  annexed  to  an  ancient  farm,  might  have  lo^^f'^* 
been  maintainable,  otherwise  alearly  not     But  this  is  a  contract 
on  behalf  of  the  whole  body  of  householders ;  and  the  payment 
must  be  equal  to  the  population  of  the  parish,  and  the  cultivation  of 
the  land,  and  unless  the  place  is  supposed  to  be  deserted,  must  con* 
tinne.     Population  increases  with  increase  of  cultivation :  increase 
of  population  increases  the  payment;  therefore,  the  increase  of  pay- 
ment is  equal  to  the  increase  of  cultivation ;  and  as  tithe  is  equal 
to  cultivation,  the  payment  must  be  equal  to  the  tithe.     A  certain 
number  of  persons  bein^  necessary  to  cultivate  a  certain  quantity  of 
land,  therdbre  a  certain  number  of  householders  must  pay ;  the 
number  of  inhabitants  to  occupy  certain  quantities  of  land  must  be 
always  nearly  the  same,  and  every  householder  pays.  Housdiolders 
roust  occupy  all  the  lands,  except  those  unoccupied  by  non-residents 
who  pay  tidies  in  kind,  and  that  exception  is  therefore  in  &vour  of 
the  vicar.     And  the  exception  was  reasonable,  for  the  vicar  had  not 
his  Easter  offerings  from  non-residents,  which  were  formerly  a  con- 
siderable object;  and  it  proves  the  inducement,  namely,  the  increase 
of  habitation.     Therefore,  if  the  agreement,   when  first  made, 
might  have  been  reasonable,  its  becoming  unreasonable  by  altera- 
tion of  circumstances,  viz.  change  in  the  value  of  money,  cannot  be 
avoided ;  for  by  those  means  almost  every  modus  might  be  over- 
turned.    It  is  said  that  all  the  lands  might  be  occupied  by  one 
householder.   This  is  not  to  be  supposed  possible,  but  if  they  could, 
the  cultivators  must  be  resident,   and  there  would  be  as  many 
householders  inhabitants  as  if  divided  into  a  number  of  farms.^ 
With  r^ard  to  the  other  objection,  that  the  modus  is  unreasonable 
■  with  respect  to  the  occupiers,  I  may  suppose  this  property  to  have  C  1287  } 
^belonged  originally  to  one  lord,  who  contracted  for  himself  and 
his  tenapts,  Pigci  v.  Heame.     But  if  otherwise,  if  the  contract  Supn2oa 
were  made  by  all  the  parishioners,  and  they  chose  to  subject  them- 
selves to  a  greater  payment  than  was  due  of 'common  right,  they 
might  do  it,  and  it  is  binding  upon  all  who  claim  under  them.     So 
is  the  custom  to  pay  4dL  or  6d.  a-head  for  Easier  offerings,  or  the 
custom  to  pay  tithes  for  things  not  dejttre  tithable.     This  payment, 
therefore,  whether  considered  as  a  custom  or  a  contract,  ought  to 
be  established. 

[As  to  the  objection  to  the  second  modus^  it  was  answered  by  the  i  Anstr. 
defendant's  counsel,  that  this  modus  arises  from  the  old  ecclesiastical  ^'  ^^^* 

law  with  respect  to  the  mode  of  tithmg  sheep.     The  only  tithes 
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1 7&6.     understood  to  be  due  were  wool  and  Jamb.    If  4l|eqp.w^e  lepiov^ 

jBenrteu     ^''^^  ^"^  parish  to  another  between  the  time$  «b^  those  tithes 

▼.        arose,  the  clergyman  of  the  one  parish  paid  a  certaia  propqij^on  qf 

''^^^*      the  wool  to  the  clergyman  of  the  other,  or  money  in  Uay  qf  i^i  or 

the  pi^:isi()ioner  might  make  a  recompenc^  for  the  wool  Joat  by  ^ke 

,    removal.    This  moduSf  they  said,  13  evidently  of  the  latter  descrip- 

;tion,  and  was  not  considered  as  an  agi<tm^t  moiifs  9^  alL    ^oth 

;the  moduses  may  therefore  have  ^ha4  ,a  reasonable  b^g^n^^^  jjyauy 

.they  wete  then  understood  to  cove^  different  thi^g^  al^ihoiic^  it 

is  now  known  that  the  languigige  in  which  ibe  fixst  is  jToun^  W^aid 

cover  both.    If  the  whole  is  covered  by  the  firjit  modut^  db^  «»• 

cond  is  superfluous,  and  may  l^  re^eQted;  it  canq^  inj^^tJui^tB 

the  first] 

The  court  having  taken  time  to  consider  of  this  case^  ^  jn4g^ 
ment  was  delivered  on  M(md<y  the  17th  of  tMy  1706^  by  J^e  &• 
in  the  absence  of  the  Chief  Baron. 
«  Eyre  9.  —  Jhis  is  abill  by  the  owner  of  the  trnprop^ij^  JQQCtoiy 

of  Long  Sutton  in  the  co\mty  of  Lincoln^  whp  is  also  leasee  of  |he 
vicar,  and  by  the  vicar,  against  an  x)ccupier,  he|^g  9j^  inh^itant 
householder,  fb^  tlunee  species  of  tithes.  Firsl^  Thl^  tiihe  ofs^sfr 
anient  of  fat  aiid  store  sheep  fed  $uid  depastured  in  th^  paiis}^  frfjfn 
shearing  time,  and  removed  before  Candlemas,  i^condly.  The  ti^ 
of  agistment  of  all  bullocks,  barren  cows^  horses  and  imf^h  p/Qt  mfid 
inr  husbandry.  Thirdly,  The  tithe  of  agistmen|;  of  cplf^  hfiifer^, 
and  other  unprofitable  cattle.  As  an  answer  U>  th^e  dpma])|i  pf  the 
second  and  third  species  of  tithes  the  defendants  ^egj^  thft  ivi|;hm 
the  parish  there  i$,  and  time  out  of  mind  theri^  hiitl^  ttejsn  a  pertain 
.  custom  or  manner  of  tithing,  that  every  person  being  a  Jiousehold^ 
inhabiting  withi^  the  said  parish,  and  ocfciq[)ying  any  m^ff^iujfgi^  pot- 
C  1288  ]  tage^  garden,  orchard,  y^,  land,  meadow,  pasture,  or  mardiiTlandf 
within  the  said  parish  and  tithable  place$  thereof,  hath  paid,  fwl 
l^ath  been  accustomed,  and  of  right  oyght  to  pay,  to  ^e  vii^  of 
the  said  p^ish,  2d  at  Easier  in  every  ^ear,  o^  on  dejoaanji  afteir,  by 
the  name  or  names  of  hearth  sihpr^  garden  sflp^f  and  fhof  au4  ^B9gj^ 
.silver,  in  lieu  and  full  satisfaction  of  all  tithes  of  herbs,  flowery  loptif 
apples,  pears,  plums,  nuts,  and  other  fh^t%  in  or  upon  ^Jg^riffjn^ 
orchards,  or  yards  occupied  by  such  persp^  ivithin  the  sf|d  pf|risb 
yearly  increasing ;  and  of  all  wood  cuttinjgps,  croppixi^  ai^d  tx>|[q)ings 
of  trees  cut  in  such  year  on  lands  occupiead  by  such  person  igirithin 
the  parish ;  and  also  of  herbage  and  agistment  of  all  banr^  apd 
unprofitable  cattle  kept,  fed  and  depastured  by  such  per^pn  in  the 
said  parish,  and  the  titliable  places  thereof  in  such  ye^ ;  ^hif:^  2d. 
hath  been  accepted  in  lieu  and  full  satisfaction  pf  the  tithes  ^oremd. 
The  parties  agrjee  tp  consider  the  modtff  ^^  ^94^4  ^7  ^  ^^^^^^ 
The  legality  <^it  is  th^  queistion  in  thi^  cause- 
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It  hafi  keen  lirgttd  As  an  objectioti  to  this  modus  in  point  of  UtWy      1786. 
tkat  it  fs  due  Mice  payment  R^r  three  distinct  species  of  tithes  of 


HtbrtaA  hB^ttaeB^  without  t^certaining  hbw  much  for  eadi,  and  the  v. 
iMayment  in  fittt  udmitliii^  of  no  integral  divfsicm  and  apportion-  '  ^^^ 
inenl;  that  it  is  ft  txyhficsea  aggregate  of  several  distinct  payments 
mairked  fay  dilfertent  hatoe^  distinguishmg  the  difietent  purposes  to 
which  eadi  Wte  hpjplicftUe ;  dt&t  it  is  uhreasonable,  being  unequal 
and  linctftaill  M  pdliit  df  protision  ibr  tbie  vicar ;  that,  as  applied 
to  ]^aAi  k  h  floftd^  eotering  to  uncertain  quantity  of  land,  de- 
peeding  Upon  the  aoddeht  of  die  parties  occupying  more  or  less ; 
Wiie»«l0  it  is  Said»  'where  h  iMdu^  is  pleaded  io  cover  land,  the  land 
mig^l  to  be  qieette. 

The  argument  in  toppori  of  the  first  objiectioh  rested  ^together 
lalpaa  the  re^bon  of  the  thing*,  no  authority  was  cited.    It  must  be 
admitted  that  there  is  reason  to  imagine  thai  the  hearth  dtoer  and 
garden  eiloef  which  iare  ktiowri^  and  ikmiliar  dehominadons  of  ^no- 
diKs»  for  the  tithe  of  fiiel  speht  iii  lioilses  of  the  inhabitants,  and  for 
the  tithes  of  gardens  and  drchard%  were,  in  their  fil'st  establishment,, 
distiliot  pftymetits.    Shot  and  Wtxen  siher,  terms  less  in  use,  what- 
ever be  Ihdr  true  import^  must  have  been  in  their  ori^n  distinct 
ftcAn  the  two  fisrmer,  6hd,  not  imptobably,  were  different  in  them- 
selves.   Whether  the  payment  now  insisted  upon  of  the  sum  of 
fiA  itf  eapabll)  of  ail  integral  division  flnd  apportionment  to  the 
s(rf«l»l  spaded  bt  tUbti  tovered  hf  lt$  wilt  depend  np^n  the  matter 
itf  tMii  Whethel'  theM  ifptdes^  of  titlies  were  three  or  four  in  num- 
tasr  ?    Cicmsidering  fllel  ^d  wood  as  iw6,  it  is  in  &ct  at  this  day  [^  l^sa  J 
mpifikA  to  finir^  thL  iud,  gardens,  wood,  a^tment     Supposing 
Ihe  pttfttMH  (k  9A  hb  he  tipMe  cf  a  strict  apportionment,  it 
WMdd  feUoW  Am  feur  Sistinct  payinents  falive  been  combined  into 
in«  aggregitie  sitin  tf  fd*    Snpposing  it  iiot  to  be  capable  of  such 
fW  fipportbftmeill^  it  must  finen  bt  eonduded,  that  the  distinct  pay- 
imMs  weM  at  some  tim^  6i^  c/fhet  eotnpotinded  for  by  a  gross  sum* 
What  i#  the  eoftdoHion  of  ht#,  which  is  ouf  only  consideration  at 
ftesent,  lipoii  thl»al!ialysii^?  This  Mdy,  Whether  the  combination  or 
eott^fnesill^  took  plaee  before  time  of  memoty  or  not  ?    If  it  took 
f  lace  beliMe  tittie  of  meitiory,  it  h  jttst  as  binding  as  ihe  separate 
fSiyttiMtS  wodd  htfve  been,     tf  it  took  place  since  time  of  memory, 
ii  worid  iMf  1a  the  nature  of  a  temporary  Composition,  which  being 
determined  by  eifhef  vrcar  or  hihiAStant  householder,  the  separate 
jp^pttents  Would  revive* 

If  this  is  to  be  the  ^sult  of  our  speculations  and  theories  upon 
Ais  payment,  it  is  hardly  wofth  th^  care,  pains,  and  expence  that 
htve  been  bei^toWed  upon  it  Thisinquirymight  have  been  stopt  in 
Kmim}^  bf  observing  that  H  went  ta  matters  offset,  not  of  lav^,  and 
th«|  th4  6ct  is  doDclttded  by  Ae  admission  that  this  hits  B^^n  nh  ' 
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1786.     immemorial  payment    It  was  much  pressed  upon  us,  that  we  are 

~      "    not  concluded  by  an  indorsement  to  this  effect  in  a  former  cause. 

V.         It  is  enough  that  we  are  concluded  by  the  admission  in  this  cause. 

'^'^^  Taking  it  then  as  an  immemorial  payment  in  satisfiiction  of  the 
tithes  to  which  it  has  been  in  &ct  applied,  What  is  the  distinct 
objection  to  it  in  point  of  law  under  this  head  of  objection  ?  Can  it 
be  objected  that  there  can  be  no  valid  composition  for  several  dis- 
tinct species  of  tithes  by  one  entire  payment  ?  Or,  can  it  be  objected, 
that  this  payment  .may  not  be  called,  known,  or  distinguished  by 
any  denomination  which  the  parties  think  fit  to  annex  to  it.  '  All 
the  tithes  of  a  parish,  a  district,  a  &rm,  a  messuage,  a  garden^  may 
be  satisfied  by  a  modm  consisting  of  one  entire  sum,  more  or  less. 
So  may  part  of  those  tithes  —  the  great  —  part  of  the  great—  the 
small  —  part  of  the  small.  Why  not  some  great,  some  small  ?  As 
to  the  denomination,  it  is  enough  to  say,  that  it  is  probably  arbitrary. 
Upon  the  whole,  we  are  perfectly  satisfied  that  this  modus  is  not  to 
impeached  upon  this  head  of  objection. 

The  next  objection  is,  that  the  modus  is  unreasonable,  being,  as 

it  is  alleged,  unequal  and  uncertain  in  point  of  provision  for  the 

vicar;  and  uncertain  in  another  respect,  as  extending  to  cover  the 

[  1290  2  tithes  of  an  indefinite  quantity  of  land,  whereas  land  covered  by  a 

modus  ought  to  be  specific  land. 

There  is  this  inequality  in  this  modus,  that  a  mere  inhabitant- 
householder,  without  a  foot  of  land,  pays  as  much  as  the  inhabitant- 
householder  who  occupies  the  largest  farm  in  the  parish ;  and  there  is 
this  appearance  of  its  being  unreasonable,  that  the  mere  inhabitant^ 
householder  seems  to  pay  for  tithes  where  he  has  not  all  the  tithable 
matters  for  which  his  payment  is  a  satisfaction.  It  is  rather  for 
the  parishioners  than  for  the  vicar  to  state  these  obj^ptipns;  but, 
from  whatever  quarter  they  come,  they  prove  too  much.  There 
can  be  no  parochial  modus,  by  a  gross  money-payment,  to  which 
these  objections  will  not  in  some  degree  apply.  In  the  most  fiuniliar 
instances,  the  hearth^penny,  and  garden'penny'-^oue  hearth  pays 
as  much  as  twenty ;  the  cottager  who  raises  a  few  potatoes  upon 
a  slip  of  ground,  pays  that  which  is  a  satis&ction  for  the  tithe  of 
the  whole  produce  of  his  opulent  neighbour's  kitchen-garden.  If 
ilie  necessary  consequence  oF  this  kind  of  motbis  is  to  be  converted 
into  an  objection  to  the  validity  of  it,  it  must  follow  that  there  can 
be  no  such  modus.  ^  In  truth,  however,  there  is  nothing  of  substance 
in  these  objections.  The  inhabitants  hous^olders  have  entered 
into  a  composition .  with  the  vicar  for  these  tithes  for  a  money- 
payment,  rated  upon  them  in  their  characters  of  inhabitants  house^ 
*  holders,  with  perfect  equality.  They  are  all  equally  capable  of  taking 
the  benefit  of  it.  No  one  of  them  can  prescribe  for  more  tithable 
patters  than  another.  .  The  main  end  and  purpose  of  these  com- 
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pofiiticHfis  IS)  to  avoid  all  reference  to  the  quantity  of  titbable  mat-     1786. 
ters  actually  produced. 


^  The  objections  which  seem  immediately  to  concern  the  interest        t. 
of  the  yicar  deserve  more  attention.     If  this  modus  is  uncertain  in      ^^*^' 
point  of  provision  for  the  vicar ;  if  it  shifts  and  fluctuates  so  as  to 
hazard  that  provision,  it  ought  not  to  be  established.     It  is  said  to 
jbe  uncertain,  because  the  number  of  inhabitants  householders  may 
be  reduced,  in  consequence  of  which  the  composition  to  the  vicar 
will  be  reduced.      Undoubtedly,   if  the  number  of  householders 
are  reduced,  and  the  reduced  number  of  householders  occupy 
as  much  wood-land,'  and  agist  as  many  unprofitable  cattle  as  the 
original  number  did,  the  vicar  will  sustain  a  loss.    On  the  other 
haQd,  he. certainly  gains  by  an  increase  of  the  number  of  houses,  . 
au^d  he  may  not  lose  by  the  reduction ;  for,  if  the  land  occupied 
with  the  decayed  houses  &11  into  the  occupation  of  out-taamersy  he 
will  receive  tithes  in  kind  fi'om  those  lands.    The  vicar  has  there- 
for^ upon  the  whole^  rather  the  advantage  in  the  speculation  iippn  [  1291  j 
the  decrease  or  increase  of  the  number  of  houses.     But  the  answer 
given  at  the  bar  to  this  objection  is  the  true  one.     The  recompence 
is  certain  to  a  common  reasonable  intent ^  and  more  is  not  required* 
They  are  Lord  Hardwicke^s  wor^  in  Hardcastle  and  Smithson^  Sapni784. 
2  Alk.  246.     The  possible  reduction  of  the  number  of  inhabitants 
householders  is  too  remote  a  consideration.    Two  houses  in  par- 
tioalar  may  decay  and  may  not  be  rebuilt,  and  the  modus  depend- 
ing upon  the  existence  of  two  such  houses  may  therefore  be  objected 
to  for  want  of  certainty  of  duration,   which  was  the  case  in  Cro» 
Eliz.  ^lS9.;.but  the  inhabitants  householders  of  a  town  or  vill  are 
perpetual  in  contemplation  of  law :  customs  and  usages,  which  are 
perpetual,  attach  upon  them. 

: .  Th^  uncertainty  in  respect  of  the  quantity  of  land  covered  by  this 
modusj  its  being  shifting  and  desultory,  and  the  application  of  the 
case  of  Traois  v.  Oxton^  which  is  the  latest  authority  upon  that  sulh>  SupraiOG6. 
ject  to  the  case  now  before  the  court,  are  the  points  upon  which  our 
^^inion'has  been,  suspended. 

That  species  oi  modus  which  is  vulgarly  called  a  farm-modb^  ad- 
mits of  no  uncertainty  or  variation  in  the  quantitjr  of  land  for  the 
tithe  of  which  it  is  a  satisfiiction.  Therefore  a  modus  for  lands  usually 
holden  with  a  certain  messuage,  which  was  the  case  in  2  P.  Wms.  Supn676. 
462.  was  holden  to  be  a  bad  modus.  This  kind  of  modus,  stated 
correctly  in  prohibition,  would  be  pleaded  as  a  prescriptive  pay-  . 
Jnent,  liiat  A.  B.  and  those  whose  estate  he  hath  in  the  particular 
iands  have,  time  out  of  mind,  paid  so  much  in  satis&ction  of  such 
or  such  tithes  arising  on  those  lands.  This  is  what  in  the  old  books 
'is»  perhaps,  quaintly  enough  expressed  by  tlie  term  prescribing  in  a 
que  estate.    In  plain  Er^lisk^  the  right  or  privilege  claimed  by  pre- 
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17S6*     scripUcBa)  u  daimed  as  Anoeacad  to  ami  going  alo^g  witk  the  psiti* 

— cular  lAnds.    This  suggests  a  satisfiictory  reaaon  lor  insiBtiBg  nponi 

V.        tbeoeitaiaty-gf  Aaland>    Suoh  a  (MrescriptieB  cam  bo  aiare  exist 

^^^^  witboat  ceitaiiitjr  ia  ilMf  loads  to  wbioh  it  k  aniWBed^  ibaa  ahadovr 
wjdiout  its  sttbstanfia»  Hcne  the  obMrrattons  iuggseted  at  the  bar^ 
that  there  was  i^  difttanfie  between  aiodasfs  which  aia  striedy  pre- 
scriptive and  dioae  wliicb  are  established  by  tiwoastoknof  die  pbo^ 
will  he  foaad  to  have  a  laateiial  appUcafeam.  There  is  clearly  this 
di£feceaoe  between  prescriptive  and  castoaiaiy  modtises^  that  these 
last  are  not  annexed  to  the  lauds  which  they  €ov«r:  they  enst  in 
natioa  of  law  hidcpeadsnt  tm  the  lands  by  force  of  the  cnstom 
{ttev^li^g  within  the  particulaf  districts  Such  a  Cttstxan  is  as  ne* 
[  1292  3  cessarily  attached  to  A  certunty  of  district,  as  a  prescriptioti  is  to 
a  certainty  of  paiticular  lands.  In  pleading  it  would  be  said,  that 
there  was  a  certain  laudaUe  custom  used»  time  out  of  mind^  withia 
such  a  town»  parish»  viU,  &o*  There  are  many  other  points  in  which 
certainty  is  neoessaty  to  support  a  custonii  that  isi  to  make  k  appear 
sensible^  end  not  unreasonablet  but  they  art  only  so  far  naoessaiy. 
In  the  case  of  all  customary  wiodtiSis%  and  cf  this  in  particular^ 
whichy  purporting  to  give  a  ec^tnmon  right  to  all  the  inhabitants 
hou8eholder%  is  undoubtedly  A  customary,  and  not  a  prescriptive 
modus  f  eertiunty  of  the  thhag  &r  which  the  reoompenee  is  given, 
and  also  certamty  of  the  reoompenee  itself  are  necessary*  Here 
there  is  a  fixed  lUid  certain  recompence  (for  so  we  havaheU  thepay^ 
ment  of  2d.  by  the  name  of  ketnfh  sUmr,  &c.  by  every  inhabitant 
househokler  to  be),  for  all  the  tithes  of  the  particular  spades  doe 
froni  all  the  inhabitants  househdkiers  within  the  district  It  is  trae^ 
that  the  ^d*  paid  by  an  individual  inhabitaot  householder  is  not  a 
satisfaction  for  the  tithes  of  specific  landa^  as  in  the  ease  of  a  form 
modus  it  must  bc^  nos  even  of  a  fixed  quantity  of  laod^  nco*  do  the 
iRterests  of  the  vicar,  nor  any  necessary  purpose  to  be  answered  by 
it,  require  that  it  should  be  SO4  It  is  parfocdy  indifisretit  to  the 
vicar,  whether  an  individipal  inhabitant  householder  eceupies  this 
year  the  same  land  he  occupied  in  the  preceding  yeart  whether  he 
has  more  or  less*  TThis  reccanpetiee  for  the  tithes  of  the  whole 
land,  occupied  fagr  persona  of  that  description^  is  hnown  and  fixed 
by  reference  to  something  else  which  is  toa  cmmnoB  intent  eerfeaiB, 
viss.  the  number  of  iababitants  boosehoUevs ;  and  this  reoonqience 
is  precisely  the  sam^  whether  the  indwidaab  who  pay  4HXapy 
mcdre  or  less. 

One  uncertainty  still  remains,,  that  is,  in  the  quantity  of  the 
wh^le  land  occupied  by  the  whole  body  of  inhabitants  householders, 
which  maj  be  more  or  leas  in  difierent  years,  even  in  the  same 
year;  and  in  this  respect  this  modus  may  be  still  said  to  be  sbiftiBg 
end  desultory.    We  must  cut  tilis'  }uiof;)  rather  than  pi^etead  (o 


y 


uatyeit    It  xiu]$t  be  taken  to  he  an  answer  0  this  objecd<xi9  that     nss. 
9fi,  the.qa^e^  in  which  a  different  rple  of  ii(hMi^  baa  b^KOH  eataibUshed   -  ^^^^^ 
between  outptowners  and  in-4owi»Qr%  ivre  fiaU^  to  ^  «anie  otageo        ▼. 
jdoUf  and  jt  is  now  too  late  to  aha|ce  tfae  an Auooty  of  those  cases*     ^^^ 
Thus  much  I  will  say  upon  it. — It  imposes  no  real  hardship  upon 
>fae  vicar:  j^ie  jcMpvadcm  ^f  Iwd^  is  a  thing «of  piiblie  notoiiety : 
it  iw^  be  hpcHi^  Ap  the  vicar :  th^  fluctpwttkm 
ctd;  Md  he  wW gapi»  i9  ^^  F*y  ^hat  he  loses  i»  th#  otihi^^ 

The  application  of  the  caso  pf  TYam  Y*  Oxton  aewana  to  fae  C  1298  ] 
ooQstdered>    In  Ijiat  cfase  a  ^t^i^^^^P^'P^  payable  by  the  oi^^ 
onciei^t  messuage  having  mowing  hnids  occupied  with  it»  io  aatis- 
Cactiop  of  the  tithe  of  hay^  wa^  holder  tp  he  •  bad  ^noihtf  /  and  I 
xhinjc  i^i  it  waif  rightly  po  hplden  c  the  reasons  I  wiU  n^t  bow 
Tfsp^     There  if  thia  <;l^ar  jlioe  of  distiocrieii  between  th^  two 
.cases  lyppyaitf  j»pofi  ihis  geffe^al  ftate  ^ 
"Piei^  ^  paym»t  waa  epuBped  to  houaw  haviag  plowing  lands; 
GfNiseqMently^.  if  tj^  mowing  Janda  went  token  fecw  die  hons^  Ifae 
iHMise  paid  nothhint  an4  tha  ahim  Iw  whiah  tbqr  were  addid»  paid 
no  more  thaf^  jut  didMar#,    Th»  nacxnopenoe  to  the  nvaar  in  that 
(casp  w^aa  spK41^  fi¥ed  if^  <«rtiip#  4iat  It  miglbthavn  been  rednced 
pot  %  mf^  t^kriffimih    In  ttua  fias^  let  the  aaeupation  vary  aa  it 
j)9iay9  (h^  xipcpaip^yipe  Eoipwif  the  aame.    It  is  no  part  of  our  con- 
sjfieration  whf^er  pt  be  ^nSiiept  in  valne  s  that  waa  the  eoneem  of 
the  oijigii^al  >coiAtiniiptxm  $  we  ha^o  ^y  to  see  Ihat  the  eootract  is 
aofficipntly  prpcim  vA  certajn»  that  the  parties  viay  have  die  honefit 
of  iti  s«ch  »f  it  1%  at  aU  timmlfi\ 

'^ilf  r^qlf  <^th?  fyaifipiatiwm  of  the  aMAif  in  question  ist  that  it 
is  in  point  of  law  a:  good  end  vajlid  tmdu^ 

In  answer  to  the  demand  of  an  aocount  of  the  tithe  of  a^st- 
ment  of  &t  a^  store  she^  fed  apd  depas|iived  in  tfie  parish  from 
shearing  time  and  removed  after  Candlemas^  another  modus  is 
pleaded»'ec9B.  diat  vn/Pf  peason  opeopying  lends  within  the  parish, 

b^ingrffti^^Pt  withiil  t^  pariah»a?|d  ha^wg  ibsq[>  fed  and  depastured 
t|ifrfi^  which  \f§(i^  tipen  sh^r^  within  the  pariah  in  any  yaaiv  and 
jiwve  b^en  aold  md  ^fn(  wt  i)f  th#  pa4ih  a  to"  the  13thof  JWrnnry, 
p<wwo|ily  9^1M§  Qi4  Qgofdkm^'^ivh  uk  the  iMrt  y«ur  and  befinre 
tbi^  q^t  sl^Krjqg  timf^  ^  wUA  haw  bwn  bred  in  At  parish  or 
bopiHI^  ifffp  th^  pariah  ^jR;^  ri^aaring  time  in  any  year»  and  woii  or 
9ff^  QSH  of  t(«  pairish  ait^r  th(9  }$th  of  ISrJaiMfr^  commonly  eaUed, 
on  Qmdkmi'diy^  and  befera  Ae  P«iit  ahean^  tiaM^  hath  paid, 
^  for  all  th^  ^vf^  9fef«aaid  h»th  bem  aeenatomad  to  pay,  and  of 


(«)  But  lee  JUaMwrn  v.  Jep9iim,  17  Vm.  496.  TVomi  ▼.  OMim»  tifpM  1066.     Sb*  «lao  J^igmm 

twrn^y  p])4  )ft(JKifiup»  T.  iHKd  Zo^ofr,  ^  Fki.  1.  4^JP«|p   IS  Vfs.  ns.  ai|^  whicb  appMn 

S5.  tn/ra. ;  in  both  which  cases  the  cquit  coQU-  to  have  escaped  attenfiqD  19  IFi0Mim#m  ▼•  X4rrf 

4(|«4  tbs  caa»  in  tht  tej^t  ineconcilcahU  with  Umdak. 
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1 786.  right  ought  to  pay  to  this  vicar  of  the  parish,  the  sum  of  Sd.  for 
^^^j^^  every  such  sheep  in  lieu  and  full  satisfaction  and  discharge  rf  the 
.▼.  tithes  due  and  payable  to  such  vicar  for  such  sheep,  and  such  pay- 
ment hath  been  accepted  by  such  vicar  in  lieu  and  full  satisfaction 
of  the  tithe  aforesaid. 

Mr.  Air^e  objected  to  this  moduSf  that  it  ^b3  IncoosisteDt  witli 
the  other  niodus,  which  is  alleged  to  be  in  full  satisfaction-  of  all 
[  1294  ]  tithes  of  herbage  and  agistment  of  all  barren  and  unprofitable  cattle, 
and,  consequently!!  includes  sheep. 

The  objection  is  palpable;  but  this  is  not  the  time  for  taking  it. 
It  goes  to  prove  that  both  these  moduses  cannot  in  fact  exist  to- 
gether; but  it  does  not  prove,  that  either  of  them  is  bad  in  law. 
If  they  were  before  a  jury  they  would  probably  be  made  consistent 
by  th«  form  of  negativing  the  more  general  modus  as  laid,  and  in- 
dorsing on  the  Postea  the  very  same  moduSf  with  an  exception  only 
as  to  the  sheep  which  fall  under  the  particular  modus.  The  fact  of 
these  moduses  being  admitted  in  this  case,  and  they,  being  so  very 
easily  reconciled,  and  both  taken  together  amounting  to  a  good 
defence  against  the  demand  made  by  this  bill  of  tithes  in  kind,  it 
follows,  that  this  bill,  so  &r  as  it  seeks  an  account  of  tithes  of  agist- 
ment, must  be  dismissed  with  costs :  but,  the  defendants  having  in- 
sisted on  the  several  moduses  set  forth  in  the  pleadings,  and  the  fact 
'  of  such  moduses  being  admitted  by  the  pldinti£P,  and  the  same  ap- 
pearing to  the  court  to  be  good  and  valid  moduses,  it  may  be 
referred  to  the  Deputy  Remembrancer  to  take  the  account  on  the 
foot  of  such  moduses,  and  the  consideration  of  the  costs  of  taking 
such  account  and  subsequent  costs  may  be  reserved,  till  the  Deputy 
Remembrancer  shall  have  made  his  report 


25  Geo.  III.    A.  D.  1785.    Dom.  Proc 

CoUinSj  Clerk,  v.  Sir  Henry  Gough,  Bart,  and  others. 

S.C.  The  respondent,  sir  Henry  Gough,  filed  his  bill  in  the  court 

P.^C  94.*  ^^  Chancery  in  Easter  term  1778,  against  the  appellant,  as  vicar  of 
(ad  edit)  Claverdon  in  the  county  of  Warwick,  and  Dr.  Jokn  Warren,  the 
k  not  con.  a^chdeacon  of  Worcester,  as  rector  of  Claverdon,  setting  forth,  that  in 
duded  the  year  1755,  sir  Henry  Gougk,  deceased,  (the  respondent's  fiitber) 
ing  aniaeiie  became  seised  in  fee  by  purchase  fi*om  Jokn  Parker  {inter  alia)  of 
to  try  a  the  manor  of  Kington,  and  a  messuage  and  lands  thereto  belon^ng 
decree  for  called  or  kDown  by  the  name  of  Kington  Farm,  or  Kington  Grange, 
f*  '^^  or  Kington  Grange  Farm,  situated  in  the  parish  of  Claverdon  (except 
cause  in  a  very  small  part  of  the  said  farm,  which  had  been  exchanged  for 
^^**iiMdtti  ^^^  lands  previously  to  such  purchase):  that  the  said  sir  Henry 
wasinflitted  Gough  (the  respondenfs  fistther)  died  in  June  1774,  leaving  the  re- 
noteieT^    spondent  his  eldest  son  and  heir  tit  law,  who,  as  such,  thereupon 

directed. 
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became  seised  in  fee  of  the  said  fiinn  (except  as  aforesaid)  and  had      ]  786. 
ever  since  been  so  seised  thereof:  that  the  said  &rm  was  an  ancient 


fiurm,  and  had  from  time  immemorial  consisted  of  the  house,  and         y. 
several  pieces  or  parcels  of  land  particularly  described  in  the  bill      <^^^ 

*  by  their  names  and  quantities :  that  two  of  the  pieces  of  land,  parcel 
of  the  ^aid  fium  and  in  the  bill  also  particularly  described,  had  been 
oooTeyed  by  indenture  of  the  10th  of  March  1721  by  John  Parker 
(the  then  owner  of  the  said  &rm}  to  Andreao  Archer^  in  exchange  for 
two  other  small  pieces  of  land  in  the  bill  also  particularly  described, 
which  had  ever  since  the  exchange  been  holden  with  Kington  Farm: 

"^hat  the  pn^rietors  o£  Kington  Farm^  or  their  farmers  thereof,  from 
time  immemorial  has  been  accustomed  to  pay,  and  had  paid  every 
year  on  the  Feast-day  of  St.  Thomas  to  the  vicar  of  Claverdon  for 
the  time  being  a  modus  of  ISs.  4td.  in  lieu,  full  satisfaction  and  dis- 
charge, and  in  the  name  and  stead  of  all  the  privy  or  smaU  tithes 
arising  upon  the  said  farm :  that  no  tithes  in  kind  had  at  any  time 
been  paid  for  the  said  farm  before  the  year  177S,  and  then  only 
upon  the  occasion  afler-mentioned,  nor  had  any  ever  been  de* 
manded  for  the  said  farm  by  any  former  vicar :  that  the  vicarage  of 
Claverdon  having  become  vacant  in  the  year  1768  by  the  death  of 
William  Cummingt  the  last  incumbent,  the  appellant  was  presented 
thereto  in  October  1768  by  the  reverend  Dr.  John  Tottie  (the  then 
archdeacon  of  Worcester) ;  and  that  since  the  appellant  had  been  so 
presented,  he  haid  claimed  to  be  entitled  to  the  tithes  of  all  tithable 
matters  (except  com,  grain,  and  hay)  arising  within  the  said  vicar- 
age :  that  accordingly  in  June  1 77 S  he  had  filed  his  bill  in  the  court 
of  Chancery  against  the  said  late  sir  Henry  Gough  and  against  the 
respondent  Canning  (his  tenant)  and  several  oth^  persons,  (which 
suit  after  the  death  of  the  said  late  sir  Henry  Gough  was  revived . 
against  the  respondent)  praying  an  account  of  all  tithable  matters 
(except  corn,  grain,  and  hay)  which  had  been  had  and  taken  by 
the  said  several  defendants  since  the  death  of  the  said  William  Cum" 
tningf  and  tliat  they  might  be  decreed  to  pay  him  the  value  of  the 
tithes  of  all  such  tithable  matters  by  them  respectively  had  and 
taken,  and  that  his  right  to  the  said  tithes  might  be  established : 
that  the  defendants  had  put  in  their  answers  to  the  said  bill ;  and 
that  the  said  late  sir  Henry  Gough  and  William  Canning  had  insisted 
by  their  answers  that  they  were  not  bound  to  pay  the  said  tithes, 
and  had  alleged,  that  an  ancient  immemorial  payment  or  modus  of 
ISs.  ^d.  per,  annum  was  paid* and  payable  In  lieu  of  all  vicarial  or 
small  tithes  arising  from  the  lands  of  sir  Henry  Gough  within  the 
parish  of  Claverdon  (except  the  lands  which  had  been  so  taken  in 
exchange)  and  for  Easter  oSerings;  and  that  no  former  occupier  of  [  1296  ] 
the  said  lands  had  at  any  time  paid  any  tithes  in  kind  arising  from 
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1-786.  the  smue:  t&Mt  dtb  sptiellaiit  HaVidg'  re{>1ibd  to  tHe'  add  euisw^ts, 
^.jj^^  issue  was- johred,  and  tbe  erase' aJterwwtlk  ctnSie  oil  tb  be  Heffrd  oit" 
n  the  27di  of  ^owrtfier  l*???  at  the  Itolls,  *Hai- sir  Tlfomas  SrtW/f 
^**^  (the  koe  MsSttor  of  tUe  Rolls]  bad  beea  plotsed  te  d^ree,  diat  tile 
respondent^  as  perSoikl'rfepreseiitMlve' of  the  late  sir  ffemy  Goughi 
and  fPH^me Catmingtiasteagntit ^oxAd  accoutit'wltH  the  appeBant 
tijt  the  titlies'oC  the 'said  lands  sttlde  tlJe  death  df  the  last  incamb^t^ 
PHIUtm  Ctamtfng.  The  bill  then  atM^  the  fbutadtidon  of  ^e  de- 
ci«e  mode  by'sir  Thomas  Setn^  at  the  RoUa'tb  b^  tUaX  the  sattf 
respondem^  ^  Hkftiy  Gou^  dod'  ^SJiatA  Ciaatlng,  tind'trirt  (arfd' 
the  biU'cRittjfed,  iJiattB^hadtKrt)  in  tlJeaii6*ere  of  either  ofthem 
dlBtihgnMed' or  fficertained  of  «lisr  pitess  df  land  the  scdd  &rtn, 
aSmi&ti^dn'Ftimieaa^aXeAy  ntirset  Iblth  with  certainty  vtiatltuids 
ihpardctilkrwiere  coret^'bythtsaid'Mctto'tif  ISs:  4(&';  atad  also, 
that  it  wurB;  tbe'ahB««r  of  the  taJd  tieHemy  GoOgh  ^eged,  tHtit 
^  tfie  propHfetoH'oP  the  lands  of  ttte  sdd  sir  i^&nr^  Gbaght  Ijiir^ 
within'  tbtf  pat^b  ofClaondan  (exbept'thb  laifds  b^re  eto^rted)  or 
their  frnUer^  had  paMtlmeout'of  tnbidenityyear'to  thevfctfrofl- 
l^timJbrf'aflhtsBid'a'certaiii  siuttof  lSf.'4<t  inilietlof  dlMcarialor 
BtnaH  tithes  acisinf;'  npon  the  said  Iand%  and'  fbt  fbsfor'oSerings; 
bnt  ttrnt  it  was  not  stMed  arttllei^  by  the  ansWftr'etther'ctf'the  satd' 
sir  Henry  Qough  or  WiUiam  CaTtiHiig^  his  ten&n^  that'the'sdid  sir 
Hatry  Ga^  hod  not  liinds  «hhitf  the  parish  of  Qixfierdm,  other 
than  and  besides  the  lands  of  -vliMx  the  said  fiUln,  caU^  j^ngjtiitf 
"Bdrm^  consisted,  and  to  which  fannouty  the  said  nltx/Ea  (as  appeared' 
bydie  proofi  taken  in  the  sdd  caate)  extended.  Tlie  UQ  then 
<^arged,  that  no  tithes  or  any  fjuf^'oflbingS  had  evfer  been  paid 
fiirthe  sud  &rni,  caUed  Kixi^oK Tayni,  tt>  any  fanner  vicar,  or  to 
the  tqipeUoQ^  escept  in  one  instancy  and  that  upon  the  following 
occasion,  •m.  that  the' appellant  on'<?(x>rf-JH&yin  the  y»r  XT'?* 
(HongBshort  tnne  before-  filing  Ms'  Hnj'had  sent  Ms  servnnt-to- 
UStigttM  Ftmn,  wiiore  the  respondent'  dffin^'lived,  to  demand' 
ttHie-eg|{^  abd  that  tberbspoiideiitCtMAif^iiot  being  then  at'honi^ 
and -the  appdlantV  servant  sedng  Camui^  mother,  had  assured 
Her  tleat  ^1^  and  flsb  Were  excepted  out  of  the-'ma^  payable  for' 
the  'said  ftmij  and  that  the  appelbuifwould  retnm  or  pay  for'  them, 
ifthey- were  not  hfsrigh^  and  that  ifthe  demand  was  not'complled' 
«itb,  tfae'^>pellaBt  woold  file  a  bill  against  the  respondent  Canning-: 
that  thereupon-  the  respondent  Cdmit^'s  mother  complied  with  the' 
[  J297  ]  said  demand:  and  also  except^  that  on  the  S5th  dayof  Jfoy  1773' 
the'  respondent  Cannir^  fh>m  like  threats  and  insinuations  was 
ppevailed  i^th  to  accomit  with  and  pay  the  f^)pellant  a  sum  of  miff- 
ney- for  Ma^er  offerings,  which  was  the^nly  payment  ever  made  for*^ 
£iuf^  ofl^ings  in  respect  of  the  said  farm.    The  Inll  therefore 
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I^yed^  that  the  said  modus  ct  ISa.  id.  might  be  established,  and     1786. 
that  the  appellant  might  be  decreed  to  accept  the  same,  the  reqtond- 
ent  ofimng  by  his  bill  to  account  with  him  for  the  same. 

To  this  bill  the  appellant,  as  to  the  modus  of  ISs.  4^2.  thereby 
prayed  to  be  established  and  accepted  ia  disoha^ge  o£  all  die  privy 
or  small  tithes  of  or  arising  on  the  said  tenement  and  &rm  called 
Kingion  Grange  Farm^  with  the  lattds^  wood»  imd  i^urtenances 
thereto  bebaging  bxA  therewith  kolden  in  the  parish  of  Claverdon^ 
and  particnlarly  described,  in  the  plaintiff's^ bill,^  esccept  such  parte 
aa  io  the  said  bill  were  mentioned  to  be  exchangedfor  other  lands 
previously  to  sir  Henrg  Gou^*s  piircbaa^  or  which  prayed  any 
idief  against  him,  or  sought  die  disooyerifls  in  the  bijil  pn^ed  rela- 
tive thereto^  pleaded  iu  bar  lfae.biU»  anawevs^  prjjpwtdingg,  and  de- 
eroe  in  the  former  suit^  in  wJiich,  the  appeUant  was  phintifl^  and 
bad  obtained  the  deeree  against,  sir  Henrg  Qough  and  William 
Canning  for  payment,  of  titbear  in  kind,,  and.  airerred,  that,  the 
modus  in  both  suits  was.  for  the.  same,  laadi^.  and  that  the  deesea 
m  the  former  sMit  was  made  iqpon  the  foil  merits  oC  the  caae,  and 
upon  readfaig  the  evidence  offened  on  both  sidesi  and  that  the 
said  decree  was  duly  enroUedf .  and  in  full  fonce,,  unreversed,  and 
unappealed  ftonik 

This  plea  was  argued,  before  the  Chanjcellour  January  14,  1779, 
and  was  ovev-'mled;  after  wUdi  the.  i^ypellant  put  in  his  answer^ 
and  denied  the  madk^  andrdaimad  a  right  to  titbes^ in  kind ;  and 
in  support,  of  anoh  claim^  he  stated  the  composition  real,  and  the 
peasioB  of  lAs»  4d*  giwled  in  lieu  of  rectorial  tithes^,  and  thafe 
by  the  same  inatrume»t.  die  vicar'a  rigjbt  to  all  other  tithes  waa 
expressly  reserved :  he  also  stated  ticotenriers  on  oalfa  in  l6S6r 
subsequent  to  the  disabling  statutes,  oertifying  the  vicar's  right. to 
aU  tithes  throughout  the. parish^,  excqpi'conii and  hay,  without  any 
mention  of  a  modus^.  and  denied  the  whole  equity  df  the  bQl,  end- 
stated  the  several  decrees  which  he  had  obtained  in  cenfirmation 
of  bU  ri^t»  and  the  subsequent  paymuit  of  tithes  in  kind  in  pur- 
sjiance.  thereof  to  the  time  of  putting  in  his  answer,  and  insisted 
on  the  several  matters^  aforesaid,  and^  particularly  on  the.deecee  of 
November  17779  (which,,  he  insisted,  was  solemnly  determined  on 
the  fell  mmts,  and  not*  on  the  supposed  gromids  pretend^  by  the 
respondent'svbil^.and  which  decree  was  duly  earoUed,  unreversed,  [  1298  ] 
and  unappealed  against,)  as  anefiiMrtnalbftr'to  thedaim  <^  the  said 
sk.IIfmyiG<(Ugi  as  ftiU  ai^.if  specially  pleaded;  and  averred,  that 
the  modus  set  up  by  the  respondent's  bill  was  the  very  sametaodinf- 
which  was  insisted  upoA in  ;the  former  cause,  and.that  the  very  same 
matters  and  questions  were  in  issue,  and  solemnly  and  jodijci^Iy^ 
decided  in  that  cause;  and  stated  the  Tithe-Bo(d(.  of  Mr.  PUUngr 
tony  a  former  vicar,  from  1629  to  1685,  wherein  Uiere  were  nnmet* 
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1786.     ous  instances  of  annual  {)ayment8  of  tithe-eggs  and  composition^ 
""^i^    for  payments  for  houses,  gardens,  wood,  &c. 

v^  The  defendant,  Dr.  Warren,  put  in  his  answer,  and  disclaimed 

^^  '      all  right  to  any  other  tithes,  except  of  corn  and  hay,  and  admitted 
the  appellant's  right,  as  vicar,  to  all  other  tithes. 

The  respondent,  sir  Henry  Gough,  did  not  reply  to  Dr.  Warren\ 
answer ;  but  he  did  reply  to  the  answer  of  the  appellant,  but  did 
not  examine  one  new  witness,  and  the  cause  was  set  down  for  hear- 
ing on  the  very  same  evidence  as  the  former  cause  (m),  an  order 
having  been  made  to'  confirm  an  agreement  between  the  parties  as 
to  the  evidence  to  be  read  at  all  future  hearings^r 

The  cau^  coming  on  to  be  heard  before  the  Chancellour  on  the 
1 7th  of  April  1 780,  and  it  appearing  that  a  very  small  part  of  the 
farm  for  which  the  modus  was  payable  had  been  conveyed  in  exchange 
to  Andrew  Archer,  as  stated  in  sir  Henry  GougWs  bill,  and  that  the 
[  1299  ]  same  Was  then  holden  by  the  respondents,  the  Archers ;  it  was 
ordered,  that  the  cause  should  stand  over,  with  liberty  for  the  re- 
spondent, sir  Henry  Gough,  to  amend  his  bill  as  he  should  be  advised, 
with  a  view  that  the  representatives  of  the  said  Andrew  Archer  (now 
respondents)  might  be  brought  before  the  court 

Sir  Henry  Gough  accordingly  amended  his  bill  by  adding,  as  par- 
ties defendants  thereto,  the  respondents,  the  Archers,  (who  were  co- 
heiresses of  the  late  lord  Archer,  who  was  the  devisee  in  fee  of  the  said 
Andrew  Archer  of  that  part  of  the  said  farm  which  had  been  conveyed 
to  him  in  exchange  as  aforesaid)  and  William  Oakley,  ih&i  tenant 
thereof,  and  William  Canning,  the  respondent  sir  Henry  Groi^A's 
tenant,  and  Braamkw,  then  biship  of  Worcester,  the  patron  of  the 
archdeaconry.  The  cause  came  on  again  to  be  heard,  when  the 
Chancellour  ordered  it  to  stand  for  judgement,  with  liberty  for  the 
appellant  to  apply  in  the  mean  time  to  have  his  plea  re-argued; 
and  the  appellant  having  accordingly  applied  by  petition  for  that 
purpose,  the  same  came  on  tc^ether  with  the  cause  to  be  heard  for 

(m)  That  evidence,  on  the  part  of  the  appeU  '*  numsterjor  his  maintenance,"     On  the  part 

lant,  was,  the  composition  real  alluded  to  in  his  of  the  respondent  were  produced  receipts  hj  a 

reaaoDS  dBTered  for  reyersing  the  decree,  and  two  former  vicar  in  the  banning  of  this  century  for 

terriers  of  1585,  the  one  relating  to  the  vicarage  the  sum  of  I3s.  4<L  eo  nomine,  as  a  modus.   There 

and  signed  by  tiie  then  vicai^  the  churchwardens,  was  also  the  evidence  of  the  administratrix  of  that 

and  two  other  parishioners ;  the  other  relating  to  same  vicar,  and  of  the  widow  of  Cummtngy  the 

the  parsonage,  and  signed  by  the  churchwardens,  late  vicar,  that  this  simi  of  IBs.  4<i.  had  been  paid  - 

the  sideman,  imd  four  of  tlie  parishioners.     In  the  and  accepted  by  the  vicar  as  a  modus*     The  pur-- 

former,  which  appears  to  have  been  only  on  the  chase  deeds  from  Parker  in  1755  were  likewise 

▼icar's  oath,  was  this  entry,  vix,  "  To  the  fourth  produced,  in  which  was  a  covenant  from  Pariier, 

"  he  saieth,  that  the  tithes  of  the  said  wcaridg  are  that  the  estates  were  exempt  from  tithes,  andsub- 

**  not  leased  out,  nor,  to  his  knovjiedge,  ever  were  ;  ject  to  a  moiety  of  13j.  4d.  in  lieu  of  the  great 

**  and  their  hdongeth  to  the  same  vicaridg  all  man"  tithes,  and  to  a  modus  of  ISs,  4d.  in  lieu  of  smaU' 

**  ner  privy  tithes  withm  the  said  parishe,  come  tithes,  and  to  a  modus  of  2s.  Sd.  in  lieu  of  both. 

*'  and  hay  excepted."    In  the  latter  there  was  this  great  and  small  tithes  of  other  part  of  the  premises, 

entry :  «  There  is  belonenge  to  the  same"  (mean-  It  seems,  that  this  was  the  first  title  deed  in  which 

log  tlic  vicarage)  «  aU  the  privy  tythes  of  the  pa-  tithes  were  mentioned, 
''•rishe,  aU  such  before  named  are  received  by  the 
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judgeoMit  on  the  6th  of  March  1782,  when  the  former  order,  by      1786. 
which  the  appellant^s  plea  was  over-ruled,  was  aiSroied,  and  an      ^^^^ 
issue  W9S  directed  to  try  the  validity  of  the  modus.  v. 

From  this  decree  there  was  an  appeal  to  the  House  of  Lords,  the      ^^^*' 
appellant  insisting  that  it  was  erroneous,  and  that  it  ought  to  have 
allowed  die  plea  in  bar;  and  instead  of  directing  an  issue  to  try  the 
moduSf  ought  to  have  dismissed  the  respondent's  bill  with  costs,  for 
the  following  reasons:    As  to  the  plea  —  because  the  defence, 
which  was  set  up  by  the  respondent  to  the  former  bill  brought  by 
the  appellant  to  establish  his  right  to  tithes  in  kind,  was  precisely 
the  same  as  the  case  made  by  the  respondent's  present  bill,  namely, 
that  the  appellant's  claim  of  tithes  in  kind  was  barred  by  a  modus 
of  1S5.  4£f.  yearly;    and  there  is  no  substantial  variation  in  the 
manner  in  which  it  is  set  out  in  the  one  and  the  other.     If  that 
defence  had  appeared  to  be  in  any  respect  well-founded  or  main- 
tainable, the  court,  instead  of  decreeing  in  the  first  cause  an  account 
and  payment  of  tithes  in  kind,  af^er  a  very  long  and  solemn  hear- 
ing of  the  merits  (and  not  for  any  want  of  form  in  setting  out  the 
moduSf  as  now  suggested  by  the  respondent)  would  have  dismissed 
the  appellant's  bill,  or  have  at  least  dir,ected  an  issue  to  try  the 
modus  at  law,  which  the  court  might  have  done  (as  has  been  done 
in  many  instances)  even  supposing  the  modus  not  exactly  set  out 
in  the  strict  and  accurate  form  of  pleading.     The  plea  therefore 
was  proper  to  prevent  the  court  from  proceeding  to  hear  the  second  [  1800  ] 
cause  upon  the  same  subject  matter  which  had  been  before  solemnly 
decided,  and  upon  the  very  same  evidence,  in  &vour  of  the  ap- 
pellant's right  to  tithes  in  kind,  between  the  very  same  parties  in 
the  former  cause,  and  was  the  direct  matter  in  question  in  that 
cause  :  and  that  decree  being  enrolled,  and  in  full  force,  and  unap- 
pealed  from,  further  proceedings  in  such  a  case  would  not  only  be 
vexatious  and  productive  of  endless  litigation  and  expence,  but  of 
dangerous  consequence,  and  might  occasion  contradictory  and  in- 
consistent decrees,  which  ought  most  carefully  to  be  avoided. 

'Upon  the  merits  —  1st,  Because  an  issue  ought  not  to  have  been 
directed  to  try  the  validity  of  a  modus,  which  appears  from  the  whole 
of  the  proceedings  to  want  the  essential  characteristic  of  a  modus, 
viz.  its  being  founded  on  a  composition  real  antecedent  to  the  statute 
o{  13  Eliz.  which  is  the  foundation  of  every  modus  subsisting  at  this 
day  throughout  the  kingdom.  The  instiniment  in  1474,  in  the 
archives  of  tlie  church  of  Worcester,  entitled  **  A  composition  real 
between  the  archdeacon  of  Worcester  and  the  abbot  and  convent  of 
Bordesley  of  and  concerning  the  right  of  receiving  tithes  within  the 
parish  of  Claverdon,'*  is  evidence  and  acknowledgement  under  the 
seal  of  the  then  owners  of  the  land,  under  whom  the  respondent 
derives  title,  and  of  the  patron  and  ordinary,  that  tithes  then  were, 
Vol.  IV.  .  D 
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1786.  and  had  been  accustomed  to  be,  paid  to  the  yicar;  and  thence,  and 
^^^f  from  the  terriers,  which  appear  to  be  answers  returned  on  oath  to 
V.  the  bishop's  Articles  of  Inquiry  in  1585,  after  the  disabling  statute 
^^'  of  ISEliz.  it  appears  that  tithes  in  kind  were  due  and  paid  subse^ 
quent  to  the  statute.  It  could  therefore  answer  no  purpose  to  take 
the  opinion  of  a  jury  on  a  question  of  a  modus^  which  evidendy 
appeared  not  to  exist  in  1585,  after  the  disabling  statutes,  and  must 
therefore  be  in  itself  so  substantially  bad,  tliat  it  could  not  be  made 
good  by  any  trial  at  law ;  and  must  necessarily  put  the  parties, 
both  appellant  and  respondent,  to  very  great  and  unnecessary  ex- 
pence  and  trouble.  2d,  Because  the  appellant's  right  to  the  yicarial 
tithes,  as  claimed  by  him,  is  admitted  by  the  answer  of  Dr.  Warren^ 
the  rector,  and  confirmed  by  the  evidence  of  the  composition  real, 
the  terriers,  the  grant  from  the  crown  in  1585,  and  the  respondents 
own  title  deeds;  and,  lastly,  by  the  decrees  enrolled  in  1777,  and 
the  payments  of  tithes  ever  since.  And  no  sufficient  evidence  has 
been  adduced  on  the  part  of  the  respondent  to  contradict  it,  or  to 
[  ISOl  ]  shew,  that  what  is  now  set  up  as  a  modus  was  any  thing  more  than 
personal  agreements  or  temporary  compositions  from  time  to  time 
since  ttie  disabling  statutes.  And  if  there  had  been  no  such  ap- 
parent objection  to  the  modusj  yet  the  respondent's  evidence  was 
too  imperfect  and  defective  to  warrant  such  an  issue  as  is  directed ; 
especially,  as  the  modus  is  set  up  as  an  entire  modus  for  lands  which 
have  been  since  subdivided  and  become  the  property  of  other 
owners,  without  any  notice  taken  in  the  conveyances  of  the  parts 
conveyed  of  their  being  subject  to,  or  covered  by,  any  modus; 
and  for  those  separated  parts  the  tithes  in  kind  have  been  paid  to 
the  vicar. 

The  respondent,  sir  Henry  Goughy  in  affirmance  of  the  decree, 
insisted — 1st,  That  there  is  not  a  single  instance  of  any  tithes 
having  been  demanded  from,  or  paid  by,  any  owner  or  occupifer 
of  Kington  Farm  at  any  time  before  the  year  1773 ;  in  which  yeat, 
in  order,  as  it  should  se^m,  to  give  some  colour  for  the  claiAi 
which  was  afterwards  made,  a  few  eggs  and  Easter  offerings  were 
obtained  from  the  mother  of  Canning  the  tenant,  in  the  absence  of 
her  son,  by  means  of  false  assurances,  accompanied  with  menaces 
of  a  suit  in  case  of  non-compliance.  This  single  instance  of  a  de- 
mand and  payment  of  tithes  was  on  Good  Friday  in  the  year  177S, 
and  the  appellant's  bill  was  filed  in  the  month  of  Jiine  following. 
2d,  If  the  decree  of  the  Master  of  the  Rolls  for  an  account  of  tithes 
had  been  made  after  an  issue  directed  to  try  the  existence  of  the 
•HoduSf  and  a  verdict  found  against  the  modus,  such  a  decree  might 
have  been  conclusive,  and  might  have  settled  the  right  in  question 
between  the  parties,  upon  the  true  and  real  merits  of  the  cause ; 
but,  inasmuch  as  sir  Thomas  SewelTs  decree  was  merely  for  an  at- 
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count  of  tidie  in  a  case  where  the  existence  of  the  modus  had  never     1 786. 
been  tried,  and  tlie  modus  itself  was  imperfectly  stated,  and  the      ^^^^ 
lands  alleged  jto  be  covered  by  it  were  not  accurately  set  forth  or        ▼• 
described  in  the  answer  of  sir  HemyGough  or  his  tenant;  such  a       ^^  ' 
decree  for  ^n  account  ought  not  to  have  the  effect  of  binding  the 
right,  and  more  especially  in  a  case  where  tithes  in  kind  have  never 
been  paid  within  ^e  memory  of  man,  except  in  the  recent  instance, 
abov^mentioned.     Sd,  The  plea  of  a  former  decree  for  an  account 
of  tithes  subtracted,  being  pleaded  in  bar  to  a  bill  for  establishing 
a  moduSf  is  clearly  insufficient,  as  every  plea  which  is  set  up  in  bar 
to  a  plaintiff's  demand,  must  be  ad  idem;  and  therefore,  in  the 
present  c^se,  it  ought  to  have  been  ^hewn  by  the  plea,  that  the 
former  turned  upon  the  existence  or  non-existence  of  the  modusj  C  1302  3 
aad  that  this  was  the  res  judicata  in  the  former  suit  in  which  the 
decree  to  account  for  tithes  was  made. 
The  decree  was  affirmed 


Tr.  26Geo»IIL    A.D.  I786.     Scac- 

WbrraU  Y.  NichoUs.    [MS-] 

Bill  by  the  lay-impropriator  of  Clifton  near  Bristol  praying  Where  s 
an  account  for  two  years  composition,   for  tithes  of  defendant's  fojf^om? 
%in  at  2s.  6d.  in  the  pound  according  to  the  rack-rent     Defend-  position  of 
ant  insist/ed  in  his  answer  that  the  composition  had  been  of  many  ^''^^^^ 
years  standing,  long  before  plaintiff  became  impropriator,  and  was  accordii% 
not  variable  according  to  the  rise  and  fall  of  rents,  but  was  deter-  ^uie  lands, 
mined  by  the  quantum  of  the  rents  at  the  time  of  making  the  the  account 
agreement.     It  was  proved  that  some  others  in  the  parish  had  paid  quentiai  to 
various  sums  at  various  times  according  to  the  increase  of  their  *''®  ^^^ 
rents,  and  it  was  "also  proved  that  the  defendant  had  delivered  three  as  in  the 
different  accounts  of  the  lands  in  his  occupation  and  the  amount  of  ^.^  ^f 
his  CQmpQ3ijdon,...iyhi^h  by,  his  answer  he  alleged  was  occasioned  kindL 
by  inadvertency;  one,  about  10/.;  a  second,  about  13/./  a  third, 
more  than  that ;  and  be  alleged  that  he  had  tendered  27L  for  the 
two  yeof  s  in  arrear.     Mr.  Mar^sfield  for  the  defendant  insisted  prin- 
cipally, that  the  discovery  once  obtained,  it  was  a  question  solely  at 
law,  the  subject  of  an  assumpsit.     Tiwi  per  Cur.  —  Tithes  are  a 
proper  subject  of  the  jurisdiction  of  Uiis  court:    why  not  then 
mdiiLses  and  compositions  for  tithes  ?    The  discovery  was  necessary; 
the  right  is  clear  in  consequence  of  the  discovery  and  evidence,  the 
account  therefore  is  consequeiytial.  ^h^  to. the  costs,  if  the  sum  due 
exceed  the  sum  tend^ed,  costs  oi^ht  to  follow :  let  the  Deputy 
Remembrancer  therefore  inquiry  when  the  tender  was  made,  whetlier 
before  or  after  the  bill  was  filed,,  and  let  him  take  the  ficcount  re* 
serving  the  costs. 

J)  2 
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21^.  M.  27  Geo,  III.    A. D.  1786-    B.R. 

^  Brock  y.  Bickardson.    [1  Term  Rep.  4270 

RfcAonbrn.       'f  HIS  was  a  suit  in  prohibition ;  and  the  question  was  whether 
be  not         within  the  chapelry  of  WiUon  Gilbert  there  is  a  modm  for  every 
P^^  2e    inhabitant  to  pay  three  halfpence  for  every  milch  cow  at  the  time 
plaintiff  in    of  calving  in  full  satis&ction  for  the  dthe  of  calves? 
*^l^  At  the  trial  of  this  cause  at  the  bst  assizes  at  Durham  \x&M 

there  must  Heath  3.  there  was  no  contrariety  of  evidence ;  and  the  jury  fottmi 
^  die^  the  modus^  with  this  variance,  that  it  was  payable  at  Easterj  and 
ftndant;  that  it  did  not  extend  to  certain  lands  within  the  chapelry,  called 
^noihuhe  '^^  Copse  Lands,  consisting  of  five  farms,  which  were  exempted 
foiind,  from  the  payment  of  these  and  all  other  tithes.  Verdict  for  die 
^U^^t       plaintiff,  with  liberty  to  move  to  set  it  aside  in  this  court  withonl 

•  groond  Wood  having  moved  to  set  aside  this  verdict  on  the  ground,  that 
for  the  nj.  ^{3  ^^3  g^  clain\  by  prescription,  the  jury  ought  to  have  found 
tcftiw  •       the  modus  as  laid  in  the  declaration  or  not  at  all ; 

^^"^^  Chambre  now  shewed  cause.  —  The  variance  between  the  modus 

■Hon. 

laid  and  that  proved  is  no  ground  for  a  new  trial,  or  to  entitle  the 
defendant  to  a  verdict.  An  issue  in  prohibition  to  try  a  particular 
modus  is  extremely  difierent  from  issues  in  other  suits ;  for,  whe- 
ther one  sort  of  modus  or  another  be  found,  it  is  equally  a  reason  to 

*  Supra  warrant  the  prohibition,  *Z)y.  170.,  Hob.  192.,  1  VerUr.  39.  (Anofu) 
ISO.  'piig  ygfy  ground  on  which  a  prohibition  is  prayed  for  is  a  sugge*- 

tiontliat  the  ecclesiastical  court  is  proceeding  to  try  a  question  of 
which  they  have  no  cognizance.  The  fact  which  is  tried  in  suits 
in  prohibition  is  merely  for  the  information  of  the  court.  This  is 
in  some  respects  like  an  issue  directed  by  the  court  of  chancery  to 
try  a  particular  custom,  which  is  merely  for  the  information  of  the 
Chancellour,  and  which  may  be  indorsed  specially  on  the  postea 
according  to  the  truth  of  the  fact.  He  was  then  stopped  by  the 
court,  and 

Duller  J.  said  it  was  too  clear  for  any  further  arjgument.  The 
authorities  cited  are  direcdy  in  point  as  far  as  they  go.  It  appears 
from  them  that  no  consultation  ought  to  be  awarded:  but  it  is 
equally  clear  that  the  verdict  must  be  entered  for  the  defisndant. 

In  order  to  try  a  particular  modus  one  par^  aUeges,  and  die 
other  denies  the  existence  of  it;  that  is  the  only  issue  on  the  re- 
[  1804  3  ^"^^  ^  ^  tried.  As  tlie  plaintiff  therefore  has  failed  in  proving 
the  modus  as  alleged  in  pleadings  the  verdict  must  be  entered  sp^ 
cialiy  for  the  defendant,  who  is  entitled  to  his  costs.  But,  though 
the  modus  be  not  found  as  laid,  yet,  if  any  modus  be  found,  that  is  a 
sufficient  ground  for  refusing  a  consultation. 

Per  Curiam.  —  The  verdict  must  be  entered  specially  for  die 
defendant ;  and  no  consultation  will  be  awarded. 
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Darbf^  v.  Cosens,  Clerk.  ^^ 

NoOey  v.  The  same.    [1  Term.  Rep.  552.]  ^''*^- 

The  defendant,  who  was  vicar  of  Long  Burton  in  the  county  of  ^JJ^JjT* ." 
Dorset^  in  the  year  1784  libelled  both  these  plaintiffs  in  the  eccle-  pieadMlin 
siastical  court  of  the  dean  of  the  cathedral  church  of  Sarum  for  ^J^|^ 
tithes.    The  plaintiff  Z)ar^  pleaded  the  following  modus,  or  pre-  court,  a 
scriptiTe  or  customary  payments,  which  he  stated  to  have  been  ^|]J^|J^ 
pud  immemorially,  namely,  2^.  lOeL  for  the  farm  and  lands,  called  granted  at 
Whitthouse  Farm,  and  65.  for  a  form  and  lands,  called  HtUchinSf  ^^^^^ 
(being  the  same  estate  for  the  tithes  of  which  the  plaintiff  was  aentenoe. 
libelled),  in  lieu  of  all  vicarial  tithes,  and  tithable  matters  within  ^J^^n  ^ 
and  upon  the  said  farms,  payable  at  Lady^ay  yearly.     On  the  2d  granted  to 
of  J%  1785,  there  was  an  interlocutory  decree  in  the  decanal  con-  appeal, 
sistorial  court  of  Sarum,  that  the  answer  of  the  present  plaintiff  to  '''>«"  J* 
tke  third  and  fifth  articles  of  the  libel,  which  were  for  agistment  that  diej 
tithes,  and  the  tithes  of  the  produce  of  a  garden  and  orchard,  was  l*^fL 
not  sufficiently  full,  and  that  the  plaintiff  should  make  a  fuller  an-  orerthe 
nrer  to  those  articles.     From  this  he  appealed  to  the  Arches  court  ^|^ 
at  Canterbury,  when  Dr.  Calvert,  official  principal  of  the  said  court,  eren  dter 
on  the  1 1th  otjuly  1786,  pronounced  the  present  plaintiff's  answer-  J^^2ui» 
to  the  third  and  fifth  articles  of  the  libel  not  to  be  sufficiently  full  suit  to  tbe 
and  explicit :  remitted  the  cause  to  the  court  below ;  and  con-  j^^^nd 
demned  the  plaintiff  in  the  costs  of  the  appeal.  i^^a 

The  plaintiff  Notley  pleaded  a  similar  modus  in  lieu  of  the  vica-  ^g^^^^gt 
rial  tithes  for  his  lands :  and,  upon  a  decree  in  the  Dean's  oour^  appeUant, 
that  bis  answer  was  insufficient,  he  likewise  appealed  to  the  court  the  ^^ 
of  Arches,  where  his  appeal  was  dbmissed  in  the  same  manner  as  ■pp^t^^. 

1  •  tor  a  probi"- 

tbat  of  the  plaintiff  {Darby),  and  he  was  also  condemned  to  pay  ution  ap- 
the  costs  of  the  appeal.  Pf^*^  ^ 

*'*'  tiiat  court. 

hi  last  Michaelmas  term  the  plaintiff  Darby  obtained  a  rule  to  r  ]  ^q^  -v 
shew  cause  why  a  writ  of  prohibition  should  not  issue  to  prohibit, 
the  court  christian  of  the  dean  of  the  cathedral  church  of  Sarum^ 
from  further  holding  plea  of  the  matter  there  depending  between 
the  parties. 

The  plamtiff  Notley  obtained  a  similar  rule  for  a  prohibition  to 
the  court  of  Arches. 

The  court  desiring  that  both  these  rules  should  be  heard  toge- 
ther; 

Pi^ott  and  Laurence  now  shewed  cause.  — Where  an  inferior 
court  has  original  cognizance  of  a  cause,  it  has  been  decided  ia 
iB&ny  cases  that,  if  a  party  applies  for  a  prohibition  after  sentence, 
he  comes  too  late.  Argj^  v.  Hunty  1  Sir^  187*  In  the,  present  case, 
d^  libel  being  for  tithes,  the  Dean's  court  had  original  jurisffiction 
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1787.     of  tbe  mL    And  though,  wAtr  jiemdrng  the 
lf,g^      mi^t  hanre  applied  fiir  a  prohibilioii,  yet  fay 
▼-         to  the  jorwdiftioD  of  the  court  till  afier  tbe 

and  thereby  patting  the  defendant  to  a  great  and 
pence,  he  has  prednded  hinwdf  Iran  applviug  far  a 

Supnittou  now»  In  the  one  of  Faff  against  Hutdkins^  Caxp,  499. 
distinction  is  taken  by  Lord  Mamsfdd  betwi 
the  coort  will  or  will  not  grant  a  prohibition;  aod  it 
bdd,  that  after  a  party  has  lain  fay  and  suBeied  die 
eonrt  to  firuceed  to  sentence,  aprohibition  oogfat  not  to 
if  the  coort  bduw  had  or^;inal  jorisdiction  of  the  canse.  Here  a 
does  not  appear  that  the  Dean's  court  determined  npon  the 
they  only  decreed  that  the  answer  was  not  wifBriem ;  froaa 
it  is  fidrly  to  be  inferred  that  tbe  only  question  befate 
respecting  the  finm  of  the  pr€ioeedin<^  of  wtncfa  they  were  the  sole 
jodges.  As  the  ooort  of  Ardies  decided  that  the  decree  of  the 
Dean's  coort  was  just,  it  being  a  qnestion  properly  bro^ht  befeve 
theni^  this  court  will  gire  credit  to  them  for  hari]^  i^htly  deter- 
mined that  point,  without  inquiring  into  the  reasons  <m  irfrich  tint 
sentence  was  founded.  And  it  is  to  be  obserred  that  the  court  of 
Arches  likewise  decreed  the  plaintiff's  answer  to  be  msoficienf^ 
which  shews  that  they  also  considered  it  as  a  quesdon  of  ffann. 

As  to  tbe  prohibitioa  to  the  court  of  Airhes,  this  qppBcation  is 
also  too  late.  That  court,  after  confirming  the  sentence  bdow^ 
condemned  the  par^  in  costs,  and  remitted  the  cause  to  die  Dean's 
court:  so  that  the  suit  is  no  longer  in  that  court,  except  as  to  the 
costs :  and  a  prohibition  cannot  now  be  granted  to  dqprire  the  de- 

t  1306  3  fetidant  of  those  costs,  which  were  awarded  to  him  by  a  ootirt 
.  having  a  competent  jurisdiction.     Besides,  ft  is  the  sole  province 
of  that  court  to  adjudge  costs  against  a  party  unjusdy  appesling, 
provided  the  appeal  be  properly  brought  before  them ;  and  the 
jplaintiff  is  preclude  from  objecting  to  tbe  competency  of  diat 
court,  he  having  himself  appealed  to  it     But  even  supposing  that 
the  court  of  Arches  were  wroi^  in  their  judgement,  and  that  they 
ought  not  to  have  awarded  costs  to  the  defendant^  a  coiirt  of  com- 
mon law  cannot  revise  their  decision  npon  that  point,  because  the 
party  might  have  appealed  to  the  court  of  Del^ates.     And  whfere 
a  party  has  a  rem^y  by  appeal,  no  prohibition  lies.     2  BoL  Abt. 
319.  n.l. 
Douglas  in  support  of  the  rules  was  stepped  by  the  court. 
Askartt  J.  —  In  my  opinion  this  court  even  in  this  stage  of  the 
business  roust  grant  a  prdiibition  to  both  the  couits. 

It  is  veiy  dear  that  an  eoctesiMJcal  c6utt  cannot  piroci^  ia  aany 
caittic  where  thqr  have  not  an  original  jnH^dictidti  of  Ae  'sttfcject 
matteri  and  if  they  do,  a  prdhtbilioii  jgoe^  df  conMs;  dt  ^b^e 
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any  incidental  matter  intervenes  by  which  they  are  ousted  of  their      1787. 
original  jurisdiction,  in  that  case  also  a  prohibition  must  go.  Now  I     .^j^^,^  . 
take  that  to  be  the  case  here;  for  though  there  is  no  doubt  but  that         y. 
the  ecclesiastical  couit  have  an  original  jurisdiction  over  matters  of 
tithes,  yet  the  instant  the  modus  was  pleaded,  their  jurisdiction  was 
at  an  end. 

It  has  been  said  tliat  this  is  only  an  interlocutory  decree  as  to 
the  insufficiency  of  the  plea  in  point  of  form.  If  the  sentence  had 
proceeded  on  the  ground  of  a  mere  matter  of  form,  I  do  not  say 
what  the  court  would  do  :  but  here  it  does  not  appear  that  this  is 
a  mere  matter  of  form ;  for  tliey  judge  the  answer  to  be  insufficient 
generally  as  to  two  of  the  articles.  And  therefore  we  must  exercise 
our  own  judgement,  and  examine  whether  on  the  face  of  the  pro- 
ceedings the  plea  appears  to  be  insufficient.  Now  it  does  not  appear 
to  me  to  be  insufficient;  for  the  plea  states  that  the  modus  is  in  lieu 
of  the  vicarial  tithes ;  and  that  is  an  answer  to  the  whole  charge 
contained  in  the  libel.  If  the  court  below  could  by  an  interlocutory 
decree  adjudge  the  answer  to  be  insufficient  generally  without  assign- 
ing any  reason  for  their  opinion,  it  would  preclude  this  court  from 
granting  a  prohibition  in  any  case.  But  this  court  will  not  suffer 
their  hands  to  be  tied  up  by  such  means. 

With  regard  to  the  prohibition  to  the  court  of  Arches ;  although 
the  plaintiff  might  have  made  his  application  to  this  court  sooner, 
I  do  not  see  why  we  should  not,  even  now,  grant  the  prohibition. 
Costs  are  merely  incidental  to  the  original  matter;  and  if  we  put  [  1307  ] 
a  stop  to  the  original  suit,  we  must  do  so  to  all  the  subsequent  pro- 
ceedings ;  and  matter  sufficient  appearing  for  this  court  to  interfere 
and  oust  the  ecclesiastical  court  of  their  jurisdiction,  I  am  of  opinion 
that  a  prohibition  should  go  to  both  the  courts. 

BulleTf  J.  —  Before  a  party  is  entitled  to  a  prohibition,  it  is  in- 
cumbent on  him  to  suggest  what  has  been  done  in  the  court  below. 
When  that  suggestion  is  entered  on  record,  if  it  state  facts  which 
are  not  true,  die  other  party  should  move  to  quash  it;  but,  if  they 
be  not  impeached,  the  court  must  take  them  to  be  true.  Now  this 
case  stands  thus :  to  a  suit  instituted  in  the  ecclesiastical  court  the 
par^  pleaded  a  modus  which  covered  the  whole  farm;  he  has 
pleaded  it  in  terms  that  can  admit  of  no  doubt  And  the  only  re- 
maming  question  must  be  as  to  the  existence  in  fact  of  the  modus 
pleaded;  and  that  it  was  so  pjeaded  below  is  not  contradicted. 
Then  if  we  judge  on  these  proceedings,  they  will  not  support  the 
arguments  used  by  the  counsel  against  the  rules,  that  both  the  courts 
below  held  this  plea  to  be  bad  in  point  of  form ;  it  is  not  sufficient 
for  them  to  say  so,  but  they  should  have  shewn  in  what  respect  it 
was  defective  in  form.     It  is  not  stated  for  what  reason  the 
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1787.  courts  below  held  the  fietL  to  be  insofficieiit;  and  as  the  plea  b 
2}ar^  stated  on  the  suggestion,  it  is  right  in  point  of  form.  Then  it 
▼.  appears  to  us  that  a  Mo&tf  was  properly  pleaded  to  the  whole  libe!, 
which  ousts  the  ecclesiastical  court  of  their  jurisdiction ;  and  that  is 
the  ground  on  which  this  court  will  grant  a  prohibition.  It  is  not 
necessary  for  the  party  to  apply  in  the  first  instance  for  a  prohibi- 
tion; if  he  make  an  application  any  time  before  sentence^  he  is 
in  time:  no  other  line  can  be  drawn.  The  argument  which  the 
counsel  against  the  rule  have  used,  namely,  that  the  only  object  of 
this  application  is  to  prevent  the  defendant  firom  recovering  the 
costs  to  which  he  is  entided  under  the  sentence  of  the  court  of 
Arches,  is  no  objection  to  our  granting  the  writ :  that  argument  was 
much  relied  on  in  tiie  case  of  Whi^brd  against  WiUou^  in  this  court, 
JB.25  6.3.  where  the  parties  had  gone  to  a  great  length  in  the  eccle- 
siastical court,  before  they  applied  to  this  court  for  a  prohibition; 
but  the  court  there  said,  if  the  party  came  before  sentence,  it  was  in 
time.  As  to  the  case  cited  from  RaU^s  jUnidgement^  in  which  it  is 
said  that  no  prohibition  lies,  if  there  be  a  remedy  by  way  of  appeal, 
it  relates  cmly  to  those  cases  where  the  suit  below  was  proper; 
therefore  it  is  not  applicable  here,  for  this  is  a  case  where,  though 
the  ecclesiastical  court  had  originally  jurisdiction,  yet  when  the  nuh 
[  1-508  ]  dus  was  pleaded,  they  were  ousted  of  their  jurisdiction.  The  prohi- 
bition is  merely  for  the  purpose  of  trying  the  modus ;  for  the  party 
applying  must  declare  in  prohibition,  and  if  the  jury  find  against 
the  modusy  I  take  it,  a  consultation  goes  of  course.  And  then  the  ec- 
clesiastical court  will  perhaps  be  justified  in  considering  the  costs  in 
all  the  stages  of  the  proceeding.  ' 

With  respect  to  the  other  rule  for  a  prohibition  to  the  court  of 
Arches,  the  suggestion  states  that  the  proceedings  are  now  depend- 
ing in  that  court;  for  though  a  sentence  has  been  giveto,  yet  the 
costs  have  not  been  paid,  and  they  are  now  proceeding  to  compel 
payment  of  the  costs.  Then  they  are  in  fact  proceeding  in  this  suit 
And  therefore  a  prohibition  must  go  to  both  the  courts. 

Bodi  rules  absolute ;  and  the  court  ordered  the  phuntiffi  to  de- 
dare  in  prohibition,  (a) 


H.  27  Geo.  TIL    A.D.  178?.    Scac. 

Ccndeyy.Knfi.    [Mr.  Cox's  MSS.] 
s.  c.  The  plaintifl^  as  rector  of  the  parish  of  Gcldhanger  with  the 

iw^^.    ^^^  of  ^<^^  TcUham  in  tiie  county  o(  Essex,  filed  his  biU  for  tiie 
L«iKb  for-    tithes  of  a  farm  called  Ijongmtk,  otherwise  Longmfke,  situated  in 

merly  b»-        __^^_^_____^^__^___^_____.^____^_^_______ 

(a)  See  alio  Gore  ▼.  Gapper  and  GmM  t.  Gapper^  3  East  478.    5  EMt  854.  ti^ 
Aatntendt  ▼.  Smdskaw,  10  Eat  S4S.     Fremch  t.  Tratk^  10  Eirt  S4S. 
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the  said  paridiof6o&/Aang^»praying  the  usual  accounts.  iN.B.The  1787* 

bill  claimed  a  tithe  of  wild-fowl  taken  in  a  decoy,  but  this  claim  was  cnUey 

abandoned  at  the  hearing.]  ▼. 

The  defendant,  being  the  owner  and  occupier  of  the  said  &rm,  by  "f^ 

his  answer  insisted  upon  the  following  exemption :    ^^  That  the  longing  to 

said  farm  called  Longoyke^  was  heretofore  part  or  parcel  of  the  pos-  Jbb^^I^ 

sessions  of  a  certain  abbey  or  monastery  of  St  Mary  in  Cogjgl^hall  dudtMurgcd> 

in  the  county  otEssex^  which  abbey  or  monastery  was  of  the  Cister^  m\aiA  in 

tian  order  and  founded  by  king  Stephen  and  his  consort  queen  Ma-  **>•  ™»«- 
tilda  in  1142,  and  afterwards  surrendered  or  diBsolved  in  the  29th 


year  of  the  reign  of  king  H.  8, ;  that  the  said  abbey  and  the  farm  ^^JJ^"^ 
and  land^  tliereunto  belonging  had  been  and  were  previously  to,  and  in  kaw  at 
at  the  time  of,  the  surrender  or  dissolution  thereof  in  the  manurance  ^  ^^1^ 
and  occupation  of  the  abbot  and  convent  of  the  said  abbey  or  mo-  tion  of  Uie 
nast^,  and  that  the  same  were  exempt  and  discharged  from  the  ^^* 
paymient  of  tithes  of  the  said  lands  by  reason  of  the  said  order,  and, 
especially,  of  the  said  lands  so  holden  in  the  manurance  and  occu- 
pation of  the  said  abbot  and  convent:  that  by  a  surrender  bearing 
date  the  5th  day  ijf  February  in  the  29th  year  of  the  reign  of /£•  8. 
the  abbot  and  convent  of  the  said  abbey  of  Coggleshall  (being  one  £  1309  ] 
of  the  greater  abbies  and  of  the  yearly  value  of  251/.  25.)  sur^ 
rendered  all  the  estates  and  possessions  (including  the  farm  and  lands 
before  mentioned)  belonging  to  the  said  abbey  to  the  crown,  which 
sarrender  was  afterwards  (among  diners  others)  confirmed  by  the 
act  of  parliament  made  and  passed  in  the  dlst  year  of  the  reign  of 
If. 8.  for  the  dissolution  of  monasteries  and  abbies:  that  the  lands 
so  ocaipied  and  manured  by  him  (the  defendant)  were  at  the  time  of 
the  surrender  thereof  to  the  crown  acquitted  and  discharged  and 
free  from  the  payment  of  any  tithes  whatsoever :  that  by  letters 
{mtent  bearing  date  the  17th  day  of  Jtdy  in  the  d5th  year  of  the 
reign  of  //•  8.  the  king  granted  (among  other  things)    AH  that  his 
manor  or  grange  of  ToUeshunt  Major  and  Longwyke  in  the  county 
of  JSsser,  with  the  rights,  members,  and  appurtenances  lately  to  the 
monastery  of  Coggleshall  belongings  to  Stephen  Beckingham  and  Anne 
his  wife.  To  hold  to  them  the  said  Stephen  Beckingham  and  Anne 
his  wife,  their  heirs  and  assigns  for  ever :  that  by  virtue  of  several 
mesne  conveyances  the  defendant  derived  a  title  to  the  said  &rm 
and  lands  which  were  then  in  his  manurance  and  occupation  under 
and  from  the  said  grant  to  S.  Beckingham  and  Anne  his  wife,  and  by 
virtue  thereof  the  defendant  was  then  seised  of  the  aaid  ferm  and 
I&nds,  and  was  the  absolute  owner  thereof  he  having  purchased 
the  same  for  a  valuable  consideradon  some  time  in  the  month  of 
4prU  1783;    that  he  took  the  said  &rm  and  lands  into  his  own 
manurance  at  Michaelmas  178S,  and  that  he  had  ever  since  been  in 
the  occupation  and  inanuranoe  thereof  Sj>t  bis  own  use*  and  tbere^ 
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1787.     retains  and  enjoy,"  being  express  words  of  possession,  and  pro- 

^j,,^      perly  applicable  to  that  only.    It  is  tnie^  that  in  respect  of  a  real 

▼•         discharge,  that  is,  such  as  is  inherent  in  the  lands,  it  does  not  signify 

'^      whether  the  lands  were  in  the  hands  of  the  abbey  or  of  the  fiirmer: 

the  possession  of  the  tenant  in  that  case  was  the  possession  of  the 

abbey,  the  inheritance  still  remaining  in  the  abbqr.     This  woiild 

be  so  in  a  discharge  by  prescription ;   and  that  bdng  a  discharge 

,   inherent  in  the  lands  must  remain  with  the  lands ;  and  to  such  a 

[  1512  ]  case  the  words  of  the  act  will  apply.  But  it  is  otherwise  where  the 
exemption  is  personal ;  the  clause  of  the  statute  will  not  extend  in 
the  same  manner  to  personal  privileges.  All  that  the  abbey  had 
at  the  time  of  the  dissolution  was  a  personal  capacity  to  take  back 
these  lands  on  their  return  exempt  as  before  the  lease.  But  there 
was  no  existing  discharge  at  the  time,  only  a  capacity  of  reviving 
such  discharge  in  future.  It  is  true,  if  the  lands  hafl  happened  to 
be  in  the  manuranoe  of  the  abbey  at  the  time,  the  king  would  have 
had  the  benefit  of  the  existing  exemption :  but  they  being  in  other 
hands,  and  the  personal  privil^e  being  thereby  suspended.  How  can 
it  be  within  the  words  of  the  statute?  That  which  did  not  exist 
^uld  not  be  continued.  Nothing  is  said  about  the  revivor  of  any 
privilege,  but  merely  the  ccmtinuance  of  an  existing  one.  Nor  does 
the  act  say,  the  king  shall  hold  in  as  large  a  manner  as  the  abbey 
might  have  hoUetij  but  merely  as  they  did  hold.  And  as  they  most 
certainly  did  not  then  hold  discharged  of  tithes,  there  was  no  ex- 
emption to  be  protected  by  the  statute.     The  only  authority  on 

8i9fmS7S.  the  other  side  is  the  case  of  Porter  v.  Bathursty  Cro.  Jac.  SS^*  559.; 
but  the  case  of  Lord  v.  Turij  in  Btmb.  is  at  least  of  equal  authority. 

Supimass;  And  in  Hob.  296.  the  words  of  the  pleadings  are  quamdiu  inpro* 
priis  manibus  excdwUur^  which,  being  a  case  of  pleading  in  prohi- 
bition, is  of  considerable  authority. 

The  counsel  for  the  defendant  perceiving  the  opinion  of  the 
court  to  be  with  them  on  the  present  point,  did  not  aigue  it  much, 
but  observed  that  the  case  in  Cro*  Jac.  which  was  also  in  Pabn,  1 18. 
i^peared  to  be  a  case  of  considerable  weight  and  authori^.  And 
Selvyn  added,  that  in  the  case  of  Bennison  v.  Smithy  11  600.3.  in 
the  Exchequer  (a),  Parker  C.B.  said  he  had  seen  Baron  Prices  MS. 
notes  of  Lord  v.  Turk^  by  which  that  case  appeared  to  be  much 
misreported  by  Bunbmy. 

Lord  C.  B.  Eyre.  —  If  the  court  were  inclined  to  determine  the 
present  question  in  favour  of  the  rector,  the  case  should  stand  over, 
that  we  might  have  an  opportunity  of  giving  it  more  considerationf 
But  as  we  think  at  present  on  this  point  with  the  defendant,  we 
see  no  reason  to  postpone  directing  the  issue,  which  we  think  ne- 
cessary to  be  tried  on  the  other  part  of  the  case.    If  that  issue  shall 


(•)  3  yf/ndi\  Deer.  34S. 
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be  finind  for  the  defendant,  then  the  rector  will  have  another  op-      1787. 
portunitjof  discussing  this  point;   so  that  he  is  not  absolutely      cowieu 
concluded  by  our  present  opinion.     The  case  in  Cro.  Jac.  is  a  case        t. 
of  great  authority,  determined  on  a  special  verdict  in  prohibition,      ^^' 
and  I  greatly  prefer  such  a  determination  in  prohibition  to  any 
decision  in  a  court  of  !E>]uity  in  a  collateral  way.    The  question  in  C  1^19  ] 
the  former  mode  is  pointedly  on  the  record :  there  is  an  opportunity 
of  appealing;  and  the  ground  of  the  decision  is  distinct,  and  not  to 
be  misunderstood*     But,  if  there  had  been  no  such  case  to  be  found, 
we  should  have  been  of  the  same  opinion,  seeing  what  has  been  the 
current  of  determinations  on  other  branches  of  tlie  statute :  we  have 
nothing  to  do  with  the  policy  of  the  law :  we  must  take  it  as  we 
find  it :  our  bu<»iness  is  only  to  expound  the  law.     With  regard  to 
the  observation  which  has  been  made  on  the  words  of  the  alCt,    * 
"  have,  hold,  occupy,  possess,  use,  retain,  and  enjoy,"  I  do  not 
see  that  these  words  can  be  restrained  so  as  to  pass  only  a  possessory 
right ;  and  if  they  did,  they  must  have  the  same  effect  in  the  case 
of  real  exemptions,  which  is  admitted  by  the  counsel  to  be  other- 
wise.    Indeed  ^^  have  and  hold,''  are  words  constantly  made  use  of    . 
to  convey  the  largest  estates,  and  do  not  apply  Unerely  to  manurance. 
That  being  the  true  construction,  the  only  argument  of  weight 
seems  to  be,  that  this  species  of  privilege  was  not  only  personal, 
but  one  that  could  not  be  said  to  be  in  esse  at  the  time  of  the  disso- 
lution; and  if  not  in  esse^  it  could  not  be  continued,  and  therefore 
was  not  a  subject  of  the  provision  of  the  statute.     But  I  cannot 
doubt  of  the  existence  of  this  privilege  at  die  time  of  the  dissolution, 
not  indeed  in  point  of  benefit,  but  in  point  of  right     It  is  admitted 
that  the  privilege  is  not  destroyed  by  the  lands  going  out  of  the 
hands  of  the  abbey,  for  it  returns  to  them  with  the  lands.     It  is 
only  suspended  in  point  of  benefit,  but  is  never  gone  out  of  them 
in  point  of  right.     The  case  in  Cro.  Jac.  seems  to  me  to  be  quite 
right,  and  the  case  of  Lot'd  v.  Turk  (a)  in  Bunb.  to  have  been  deter- 
mined without  due  consideration,  and  I  therefore  cannot  lay  any 
stress   upon  it  against  the  obvious   interpretation  of  the  statute. 
However,  without  giving  an  absolute  opinion  against  the  rector  at  [1314  ] 
present,  we  must  direct  the  issue  to  try  whether  these  lands  were 
or  were  not  part  of  the  possessions  of  the  abbey  at  time  of  the  sur- 

» 

(a^  Tlie  case  of  Lord  ▼.  Turk,  as  refxtited  by  of  Lateran,  as  is  expressed  in  that  coundl  which 
.  Mr.  Butthury,  is  as  follows:  Bill  bj  the  Ticar  of  was  holden  5  H,  S.  anno  1179.  Hw  method  of 
THtchurst  in  the  county  of  Sumux  for  tithes.  The  proving  whether  the  lands  were  purchased  befivre 
defendant  insists  that  the  lands  were  parcel  of  the  or  since  the  council  of  LaieraH,  is  only  by  pay- 
monastery  of  RoberUbridge,  wliich  was  of  the  meot  of  tithes,  which  will  induce  a  prasumption 
OtfffHJcm  order,  and  therefore  discharged,  being  that  they  were  purchased  after.  Andf/wrcuriamytha 
dissolved  by  the  statute  of  Sl  if.  8.  as  one  of  the  dcfenduit  was  decreed  to  account;  for  that  it  w^ 
greater  abbies.  But  fioTo,  lands,  though  of  the  peered  that  the  lands  were  in  tenant's  hands,  and, 
CUtertian  order,  were  not  dischaiged,  but  fuam^  ooqsequently,  not  discbaiged  when  they  came  to, 
dmm  jiMpritf  mafii6itf/ andeven  not  aU  thoae,  if.S.  (p.  128.) 
but  only  such  as  were  in  them  before  the  council 
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1787.     lender;  ^ndoQ  farther  directions  thispoio^  ifn^cessafj,  maybe 
^  .        afpin  diBcassed. 

Hot/icm  B.  and  JPenyn  B.  concurred. 


P.  27  Geo.  III.    A.D.  IT87.    Scac. 

Bramston  v.  Heron  and  otiiers.    [MS.] 

S*  ^-    ,  This  was  a  bill  by  the  lessee  of  the  rectory  of  SU  Batolph  Alders 

Deer.  33a   gcit^y  London^  under  the  dean  and  chapter  of  fVesiminster  against  the 

ttk no de-  defendants,  occupiers  of  houses  within  the  parish  for  tithes  accord- 

denund  for  ing  to  the  statute  and  decree  of  S7  H.  8.  that  is,  for  every  IO5. 

^Jj"?^  •    rent  16^^;  for  every  205.  rent  2^.  9cL;  and  so  above  20s.  rent  by 

London       the  year  from  10/.  to  10^.  according  to  the  rate  aforesaid.   The  de- 

ttmds  on      fendants  set  up  different  payments  and  exemptions.     Heron  insisted 

tlwateof     that  he  was  not  liable  to  pay  any  tithe,   1st,  because  he  said  die 

wM^Mw  piaintiff^s  title  was  on  the  custom  only,  and  not  on  the  decree,  which 

dUd  pay  any  never  had  been  followed :  2dly,  because  he  occupied  a  new-built 

paymentfor  house,  oue  of  five  houses  built  on  a  spot  where  old  houses  and 

eight  yean    warehouses  stood,  which  never  did  pay  any  tithes.     He  insisted 

coniOtute  a  also  u|x>n  the  want  of  jurisdiction  in  the  court,  the  power  of  de- 

cat^^moairf    teimining  all  controversies  respecting  the  payment  of  tithes  being 

within  tfie     reserved  by  the  act  to  the  mayor.   Fleets  another  of  the  defendants, 

?|*°j?g^  stated  that  he  occupied  a  new-built  house,  and  that  no  tithe  is  due 

and  dacrae    because  built  on  ground  where  old  shops  stood.     Utiderwood,  an- 

ofSTiT.s.    q^Ij^j,  defendant,  stated  a  payment  of  IO5.  a  year,  his  house  being 

a  new  house  built  on  tlie  site  of  five  old  houses.    The  other  de* 

fendants  stated  most  of  them  several  ancient  payments :  and  those 

who  stated  such  payments,  offered  by  their  answers  to  make  them. 

The  plaintiff,  shortly  after  the  answers  had  come  in,  amended  his 

bill,  and  offered  to  take  in  some  instances  the  sums  stated  by  some 

of  the  defendants,  but  varying  the  sums  with  respect  to  others  of 

them :  as  to  all  the  other  defendants,  however,  he  prayed  that 

they  might  be  decreed  to  pay  according  to  the  stat.  and  decree 

of  H.  8. 

Lord  C.  B.  —  The  plaintiff  has  2l  prima  facie  tide;  the  burthen 
of  proof  is  on  the  defendants.  As  to  Heron,  he  has  said  that  there 
[1815  ]  is  no  title  under  the  decree,  and  if  he  had  proved  a  customary  pay- 
ment generally  through  the  parish,  to  be  sure  he  would  have  made 
out  his  assertion ;  but  he  has  not  done  so.  He  has  next  said  that 
his  house  is  a  new  house  built  on  the  site  of  two  old  houses  and 
buildings  which  have  never  paid  any  tithes ;  and  his  proof  of  this 
has  gone  back  for  thirty  years  last  past :  and  if  that  could  be  shaped 
into  a  defence  on  the  general  non-payment,  he  must  succeed. 

But  it  was  properly  uqjed,  that  admitting  it  to  be  true^  that  it 
was  built  on  the  site  of  two  dd  houses,. this  would  be  no  defence^ 
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unless  it  htid  been  shewn  that  a  less  rate  had  been  paid ;  for  an  ex-  I7S7< 
emption  will  not  do.  This  is  a  mansion-house  rent.  The  first  part 
of  tlie  decree  makes  it  general :  and  it  is  a  rational  mode  of  dthing. 
That  all  houses  were  intended  is  evident  from  the.  clause  whidi 
directs  that  dwelling-houses  converted  into  warehouses,  8tc., 
and  warehouses,  Sec.,  converted  into  dwelling-houses,  shall  stiil 
pay  as  mansion-houses;  and  also  from  the  exemption  in  favour 
of  noblemen's  houses,  and  the  halls  of  companies.  As  to  the 
clause  in  exemption  of  detached  sheds,  &c.,  this  is  not  an  exemp- 
tion in  favour  of  the  land ;  for  buildings,  not  the  land,  are  the 
subject  of  the  act;  and  ^e  think  the  privilege  not  extended  to  the 
building,  when  altered  to  another  thing.  Heron  therefore  cannot 
defend  himself  by  non-payment  for  thirty  years:  but  the  decide 
must  be  against  him  without  costs.  As  to  all  the  other  defendants 
except  Underwood  and  Fleet,  the  decree  must  be  against  them  for 
the  sums  claimed  by  the  plaintiff  with  costs.  As  to  Unienoood, 
he  insists  upon  an  old  rate,  because  he  occupies  a  new  house  buHt 
on  the  site  of  five  old  ones:  and  if  new,  I  should  have  held  it 
applicable  to  general  payments,  not  particular  ones.  -But  I  am 
of  opinion  that  the  fact  is  here  not  made  out,  the  payment  bdng 
only  for  twelve  years,  and  a  very  large  one  too.  Nor  can  I  agree 
tbat  eight  years  constitutes  a  customary  payment  within  the  true 
meaning  of  the  act,  for  the  only  clause  which  mentions  eight  years 
is  that  which  respects  the  conversion  of  houses  into  shops,  &c. 
There  must  be  a  decree  therefore  against  him,  and  that  with  costs. 
And  the  same  against  Fleet,  {a) 


P.  27  Geo.  III.     A.  D.  1787.     In  Cane.  [  1816  ] 

Bishop  V.  Ckicheaer.    [Mr.  Chx's  MSS.] 

This  was  a  bill  by  JoTin  Bishop  D.D.  and  Thomas  Homer  esq.  S.C. 
against  the  several  defendants,  who  were  occupiers  of  lands  in  the  £qu.  c^ 
chapelry  of  StoJceland  annexed  to  the  parish  of  IkmUing  in  the  ]^' 
county  of   Somerset,  stating,  thatin  D^c.  1782,  the  plaintiff  BisAop  ginalab- 
was  instituted  and  inducted  into  the  vicarage  of  the  parish  oflknd'  J^j^J^ 
tir^,  with  the  said  chapelry  of  Stokeland  annexed,  and  was  entitled  tothdr 
by  endowment,  prescription,  or  ancient  usa^  to  the  several  small  J^SwuT 
tithes  therein  mentioned ;  and  also  stating,  that  the  plaintiff  Homer 
bebg  seized  in  fee  of  the  rectory  impropriate  of  the  said  parish 
and  of  the  great  tithes,  by  indentures  of  4?  and  5  Dec.  1784,  con- 
veyed to  the  plaintiff  Bishop  and  his  heirs  the  said  rectory  impro- 
priate and  all  the  said  tithes  which  had  become  payable  U>  the 

(a)  See  also  WUHamton  t.  Cfotlmg,  ntpra  902.  JBiut  India  Ompany,  dUd  13  Ties.  IS.,  4  Pri. 
Itatt  ▼.  Warreftf  ntpra  1054.  Antrobui  v.  Eatt  84.  n.  infra.  The  JTardstif  4fC.  ^  8t.  PauFt  T. 
^ndia  Company,  IS  Ves.  9.  irjl^ra.     Xynaston  v.     The  Dean,  4  Pri.  85.  infira. 
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1787.     platDtiiF  Horner^  since  the  induction  of  the  plaintiff  Bishop^  and 
that  by  virtue  thereof  the  plaintiff  Bishop  became  entitled  to  all  the 
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T.  great  tithes  of  the  said  chapelry  of  Stokdandy  and  particularly  to  the 
^^'^^^'^^  tithes  of  corn,  grain,  and  hay :  that  the  several  defendants  occupied 
lands  within  the  said  parish,  and  had  tithable  matters  thereon  in  the 
years  178S  and  1784>,  for  which  tithes  were  due  as  aforesaid,  but 
that  the  defendants  set  up  some  moduses  or  ancient  customary  pay- 
ments as  payable  in  lieu  of  such  tithes ;  particularly  a  payment  of 
4eL  for  every  acre  of  ancient  pasture  land  within  the  said  chapelry, 
which,  they  pretend,  extends  over  all  the  new-inclosed  lands  within 
the  said  chapelry,  which  were  formerly  open  waste  lands,  part  of 
the  forest  of  Mendip  in  the  said  county,  and  were  inclosed  by  virtue 
of  an  act  of  parliament  made  in  the  1 5th  year  of  Geo.  3.  whereas 
the  plaintiff  insisted,  that  tithes  in  kind  were  payable,  and  that  no 
such  moduses  or  customary  payments  existed ;  and  that  if  apy  com- 
positions had  been  theretofore  paid  in  lieu  of  such  tithes,  the  same 
were  merely  temporary  compositions,  and  the  plaintiff  Bishop  was 
not  bound  thereby;  and  that  if  any  such  modus  of  Ad.  per  acre 
bad  been  payable  for  the  ancientpastureland  within  the  said  chapelry, 
yet  the  same  would  not  extend  to  the  newly-inclosed  lands,  part  of 
which  had  been  since  ploughed  up  and  sown  with  com.  The  bill 
therefore  prayed  an  account  against  the  several  defendants  of  the 
tithes  of  corn,  grain,  hay,  grass,  and  clover,  of  agistment-tithe, 
of  the  tithes  of  mares,  cows,  ewes,  and  other  sheep  and  lambs, 
[1817  J.  sows  and  poultry,  colts  and  calves,  eggs 'and  young  poultry,  milk, 
wool,  fruit,  plants,  herbs,  garden-stuff,  &c. 

The  defendants  by  their  answer  insisted,  that  there  were,  and  for 
time  whereof  the  memory  of  man  was  not  to  the  contrary  had 
been,  within  the  said  chapelry  and  the  tithable  places  thereof, 
certain  customs  or  manilers  of  tithing ;  that  is  to  say, 

1st,  That  every  occupier  of  lands  or  tenements  within  the  said 
chapelry,  and  the  tithable  places  thereof,  who  hath  kept  and  de- 
pastured any  sheep  within  the  said  chapelry  or  the  tithable  places 
thereof  in  aliy  year,  hath  paid  and  for  all  the  time  aforesaid  hatli 
been  accustomed  to  pay,  and  of  right  ought  to  pay  to  the  vicar  of 
the  said  parish  of  DouUing^  with  the  said  chapelry  annexed  for  the 
time  being,  W,  in  every  such  year  for  every  such  sheep^  which 
hath  been  shorn  within  the  said  chapelry  in  such  year,  in  lieu, 
full  satisfaction,  and  discharge  of  the  tithe  of  wool  shorn  from  sudi 
.  sheep,  and  of  the  tithe  of  agistment  of  such  sheep  in  such  year. 

2d,  For  every  milch  cow  Sd.  and  for  every  milch  heifer  2iL 
in  lieu  of  the  tithe  of  milk. 

Sd,  That  every  such  occupier  as  aforesaid,  who  hath  had  any 

'         lamb  dropped  alive  within  the  said  chapelry,  or  the  tithable  places 

thereof  in  any  year,  hath  paid,  and  during  the  time  aforesaid  hath 
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been  accustomed  to  pay,  and  of  right  ought  to  pay  to  the  vicar' of     1787* 
the  said  parish  and  chapelry  for  the  time  being,  3rf.  for  every  such      nidum 
Iamb,  in  lieu,  full  satisfaction,  and  discharge  of  the  tithe  of  such        y. 
lamb,  and  of  the  tithe-wool  shorn  from  such  lamb  in  the  same  year.    ^^**«**»'*^* 

4th,  For  every  colt  12(L 

5th,  For  every  horse*  mare,  or  gelding,  kept  and  d^astured 
within  the  said  chapelry  or  the  tithaUe  places  thereof,  and  not  em* 
ployed  as  a  market-horse  or  otherwise  in  husbandry  business  within 
the  said  parish,  6d  in  lieu  of  the  tithe  of  agistment  of  such  horsey 
mare,  or  gelding,  in  the  said  year. 

6th,  For  every  fat  beast,  bullock,  or  heifer,  I2d. ;  and  for 
every  lean  beast,  bullock,  or  heifer,  6<L 

7th,  That  every  such  occupier  as  aforesaid  who  hath  had  in  any  - 
year-  any   calf  or   calves  under  the  number  of  seven  dropped' 
alive  within  the  said  chapelry  or  the  tithable  places  thereof,  hath' 
paid,  and  for  all  tlie  time  aforesaid  hath  been  used  and  accustomed 
to  pay,  and  of  right  ought  to  pay  one  halfpenny  for  every  such 
calf  so  under  the  number  of  seven  calves  reared,  and  ScL  for  every 
such  calf,  if  killed  or  sold  or  sent  out  of  the  said  chapelry,  in  lieu^ 
tall  satis&ction,  and  discharge  of  the  tithes  of  such  calves :  but,  if 
such  olx:upier  as  aforesaid  in  any  such  year  hath  had  any  calves  to 
(he  full  number  of  seven,  or  any  number  more  than  seven  and  less  [  1318  3 
than  fourteen,  dropped  alive  within  the  said  chapelry  or  the  tithable 
places  thereof^  then  such  occupier  hath  paid  and  rendered,  and  for 
all  tlie  time  aforesaid  hath  been  accustomed,  and  of  right  Qught  to  - 
pay  and  render  to  the  vicar  of  the  said  parish  of  DouUing  with  the* 
said  chapelry  annexed,  one  of  such  calves  in  such  year,*  in  lieu  of' 
the  tithe  of  all  such  calves ;  and  if  fourteen,  and  less  than  twenty-  - 
one,  then  two  calves;   and  if  any  such  occupier  hath  had  any* 
greater  number  of  calves  in'  any  year,  then  such  occupier  hf^th 
paid,  and  for  all  the  time  aforesaid  hath  been  accustomed  and  of. 
right  ought  to  pay  to  the  vicar  of  the  said  parish  of  DouUing  with 
the  said  chapelry  annexed  the  tithes  of  such  calves  in  like  manner, 
that  is  to  say,  three  calves  out  of  twenty-one  or  any  greater  num** 
her  under  twenty-eight,  and  so  on  according  to  the  number  of- 
calves  which  such  occupier  hath  had  in  each  year. 

8th,  For  ewes  lambing  within  the  said  chapelry  and  then  sent 
out  before  shearing  time,  SeL  for  every  lamb,  in  lieu  of  the  tithes 
of  lamb  and  agistment  of  such  ewe  and  lamb. 

9th,  For  other  sheep  agisted  Id. 

And  the  several  customary  payments  aforesaid  are  paid  and  pay- 
able, and  for  time  whereof  the  memory  is  not  to  tiie  contrary  haVe 
been  paid,  and  of  right  ought  to  be  paid  to  the  vicar  aforesaid  on* 
the  12th  day  oiAugust^  commonly  called  Lamrnas-dayj  old  style, 
in  every  year. 

Vol.  IV.     .  E 
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178?.         lOthy  For  the  tithes  of  eveiy  garden  Id. 

Buhtm  11  A,  Two-pence  for  every  person  in  every  fiiroOy  above  the  age 

T.         of  sixteen  &r  Easter  offerings. 
Ckck€$ur.        ipjj^  defendants  then  say,  that  there  are  and  for  time  whereof 
the  memory  of  man  is  not  to  the  contrary  there  have  been,  within 
the  said  chapehry  and  the  tithable  places  thereof  certain  other  cus- 
toms or  manners  of  tithing ;  that  is  to  say, 

]2tfa,  T^at  every  occupier  of  huids  and  tenements  within  the 
said  chapehy  or  the  tithable  places  thereof,  who  hath  had  any 
ground  within  the  said  chapelry  mowed  for  hay  in  any  year  hath 
paid,  and  for  aU  the  time  aforesaid  hath  been  accustomed  and  of 
right  ought  to  pay  to  the  vicar  aforesaid  4fcL  for  every  acre  of 
.such  land  so  mowed  for  hay  in  such  year,  and  in  the  same  propor- 
tion for  every  quantity  of  such  land  less  than  an  acre,  in  lieu  of  the 
tithes  of  such  hay. 

ISth,  For  every  acre  of  com  or  grain  2s.  6d. 

These  last  payments  to  be  made  at  Old  Michaeltnas^day. 
[  1319  3  Xhe  defendants  by  their  answer  then  said,  that  in  case  the  court 
should  be  of  opinion  that  the  said  several  customary  payments  in 
lieu  of  the  tithes  of  com,  grain,  and  hay,  were  not  valid  as  perpetual 
compositions  in  lieu  of  such  tithes,  and  that  the  same  were  tem- 
porary compositions  only ;  yet  they  submitted,  that  as  they  had  for 
many  years  previous  to  the  5th  of  October  1784<  paid  to  the  plaintiff 
Homer  or  his  agents  such  compositions  in  lieu  of  such  tithes,  and 
no  notice  was  given  to  the  defendants  or  any  of  them  previous  to 
the  5th  of  October  1784  of  any  intention  of  the  said  plaintifis  to  de- 
termine such  compositions,  the  plainuffi  were  in  all  events  bound 
to  accept  such  compositions  for  the  years  1783  and  1784,  which  the 
.  defendants  were  always  ready  and  willing  to  pay. 

They  then  insisted,  that  the  said  customary  payments  were  pa- 
rochial payments,  and  extended  to  the  newly-inclosed  lands. 

A  great  body  of  evidence  was  produced  in  thb  cause  upon 
'the  existence  of  these  several  moduses^  but  the  argument  did  not 
turn  upon  any  part  of  it,  except  what  related  to  the  modus  for  the 
tithe  of  calves  ;*and  as  to  that,  the  defendants  proved  their  rnodus 
as  laid  in  the  answer  as  fat*  as  respected  the  \2d.  for  every  calf 
under  seven ;  but  the  witnesses  proved,  that  where  there  were  more 
than  seven  and  under  fourteen,  Is.  6d.'  had  been  paid ;  where  four- 
teen and  under  twenty-one,  IBs.;  where  twenty -one  and  under 
twenty-eight,  1/.  2s.  6d. ;  and  so  on ;  and  not  one,  two,  and  three 
calves,  as  laid  by  the  answer. 

The  material  part  of  the  evidence  on  the  part  of  the  plaintiff 
respected  the  notice  given  by  the  plaintiff  Bishop^  that  heioieant  to 
determine  the  compositions,  and  \)ras^  to  thia  effect ;  tbat  on  28th 
of  Juh/  1783  the  pUlmiff  Bis/inp  went  to  the  chapelry  of  Stoieland 
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Ibr  the  purpose  of  receiving  from  the  several  occupiers  of  lauds,     1787. 
within  the  said   chapelry  payment  for  their  great  and  rectorial      siskoJ* 
tithes  due  to  the  plaintiff  Horner^  at  which  time  all  the  defendants,         ▼. 
except  two,  and  several  other  occupiers  of  lands  within  the  said   ^'*'<^*****^ 
chapelry  were  present;  that  the  plaintiff  Bishops  after  having  re« 
oeived  the  composition  for  the  said  great  or  rectorial  tithes,  gave 
notice  to  the  several  person9  then  present^  that  the  c6mposition 
which  they  had  then  paid  for  their  said  great  or  rectorial  tithes 
would  be  no  longer  received  by  the  impropriator  thereof,  but  that 
the  S£une  was  to  ce^ejroju  that  time :  that  the  plaintiff  Bishop  then 
proposed  to  the  defendants  another^omposition,  which  they  refused 
to  accede  to ;  whereupon  the  plaintiff  then  gave  notice  to  the  de- 
fendants and  other  persons  then  present,  that  they  were  from  that , 
time  tt>  set  forth  their  said  great  or  rectorial  tithes,  in  order  that  [  1320  J 
the  same  might  be  taken  in  kind.  ^  , 

This  cause  came  on  to  be  heard  before  the  Lord  Chancellour ; 
Mansfield  and  Graham  for  the  plaintiffi; ;  Scott  and  Mitford  for  the 
defendants. 

With  regard  to  tlie  1st,  2d,  4th,  5th,  8th,  9tb,  lOth,  and  11th, 
moduses^  it  was  agreed  -that  there  was  evidence  in  the  cause  sufficient 
to  induce  the  court  to  direct  issues  upon  them,  and  that  there  seemed 
to  be  no  legal  objection  to  them. 

As  to  the  3d  modtts^  that  is,  Zd.  for  every  lamb,  it  was  said  for  A  madM 
the  plaintiff,  that  tliis  was  most  clearly  a  rank  modus^  as  it  amounted  juonb  isto* 
to    2^.  6d,   for  each  lamb's  value,    which  was  a  price  infinitely  notorioiuijr 
beyond  what  it  was  possible  to  conceive  a  lamb  to  be  worth  at  court  of 
the  extremity  of  legal  memory.     This  very  point  is  determined  in  ^^J?  "^ 
^  Lcaffield  r.  Delap^  3  Bunis  EccL  LaWy  412.  and  is  evident  by  the  an  iasue    ' 
remarks  made  by  Blackstone  on  the  value  of  the  com  rents,  2  BL  ^^  ^** 

.       »  Supra 

Camm.  322;  which  is  a  strong  proof  of  the  decreased  value  of  mo-  seo. 
ney.    Now  if  this  were  so  in  die  time  of  Eliz.  when  these  corn-rents 
were  established ;  a  fortiori  must  it  be  so  in  the  time  of  Richard 
the  first. 

On  the  part  of  the  defendants  it  was  observed,  that  this  modus 
extended  to  the  tithe  of ^lamb  and  wool  of  lamb ;  whereas  in  the 
case  cited  the  modus  covered  the  lamb  only :  but  that  in  all  events 
the  rankness  of  a  modus  was  a  matter  of  fact,  and  not  of  law :  and 
dierefore  to  be  sent  to  a  jury;  which  was  positively  decided  in  the  case 
oiGiJffhrdY.  Webb,  ^Br.P.C.Q\2.  Supra  70S. 

On  this  point  the  Lord  Chancellour  said  that  the  rankness  of 
a  modus  depended  upon  the  history  of  money,  and  certainly  was  in- 
itself  a  question  of  &ct  and  not  of  law :  but  that  although  it  were 
a  question  of  fact,  it  was  a  quesUon  which  the  court  had  irequenUy 
decided:  that  this  modus  was  notoriously  rank;  and  if  so, /there 
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1787.  was  no  reason  why  a  court  of  Eqni^  shcold  direct  an  issoe  to  try 

jiiiVffr  *  ^'^  ^  which  it  was  perfectly  satisfied,  (a) 

▼.  On  the  6th  modus  it  was  objected  by  the  phuntifl^  that  there 

^"^^^  was  an  evident  uncertainty,  as  it  wooM  be  necessary  to  determine 

ori2<f.iar  in  every  instance  whether  the  beast  was  fiit  or  lean,  in  order  to 

l^eTfyt  ^^^^  whetha*  \2d.  or  6d.  was  to  be  paid.     But  the  Lord  Chan* 


a  Uan         ccUour  said^  that  this  was  a  distinction  perfectly  well 

^^^^       among  farmers;  and  he  therefore  saw  no  legal  ol^ection  to  this 

enough.         modus'^ 

[  1321  3       On  the  7th  mcNfttf  it  was  said  by  the  plaintifl^  that  the  moAis  proved 
^JT^^  **  was  essentially  different  from  the  modus  laid  in  the  answer,  of  which 


tiiat  where  there  was  no  proof  whatever ;  that  it  was  tnie»  the  court  of  Exchequer 
^^'^  ^  had  formerly  in  some  instances  permitted  the  defendants. to  amend 
(ban  7  and  tlieir  answer  and  shape  it  according  to  their  evidence ;  where  it 
^^^'l^'  was  fully  proved  that  the  parson  was  not  entitled  to  tithes  in  kind; 
iiad  been  but  that  of  late  the  court  conceived  it  to  be  a  dangerous  practioei 
wll^more  «nd  had  refused  it.    ^ 

than  14  To  tliis  it  was  answered  by  the  defendants,  that  the  modus  was 

21,  two  proved  in  part  as  laid  in  the  answer,  namely,  to  the  extent  of  seven 
calves;  and  calves :  that  the  difference  in  the  other  part  of  the  modus  was,  that 
than  21  and  a  suHi  of  7^.  6d*  was  payable  instead  of  a  calf:  that  this  was  evidently 
under  28,  ^  gm^^  ^f  nioney  paid  as  the  value  of  the  cali^  and  might  be  con- 
had  been  '  sidered  as  evidence  of  a  calf  being  payable ;  at  least  it  was  a  matter 
PJ^^     to  be  left  to  a  jury. 

was,  that  But  the  Lord  Chancellour  thought,  that  if  the  parson  insisted 

^I^H^*^^'  upon  it,  he  could  not  direct  an  issue  upon  this  modus^  as  the  evi« 
and  three      dence  did  not  support  it. 

7«.  6d  ^^  ^^  ^^^  ^^^  ^^^  payments,  the  aigument  turned  on  the 

]5#«  and       sufficiency  of  the  notice  to  determine  them  as  compositions,  in  case 
had  been'     ^^  could  not  be  established  as  moduses.     And  for  the  platntifi  it 
paid  in        ^m  guij^  that  it  was  to  be  considered,  1st,  whether  the  notice  given 
held  a  fatal'  ou  the  28th  of  Jufy  178S  was  sufficient  to  determine  the  compo- 
]?*j|^^'      sition  at  the  Michaelmas  following;  or,  if  not,  whether  it  was  not 
too  Ute  to    sufficient  to  determine  it  at  the  succeeding  MuAaelmas  1784  with- 
.^™*tion  ^"^  ^^y  ivesh  notice:  that  it  was  formeriy  holden,  that  giving  no- 
in  one  year  tice  two  days  before  the  expiration  of  the  year  was  sufficient  to 
rsTrelfcrthe  deteroiine  a  composition,  Pryce  v.  Mannings  in  Cha,  1750:   that 
succeed.       the  idea  of  its  being  necessary  to  give  a  longer  notice  must,  be 
iDgjreor.      ^aken  from   the  rule  which  is  now  established  between  landlord. 
'   and  tenant  from  yiear  to  year:   but  ii  does  not  appear,  why  the 
case  of  compositions  should .  be  subject  to  that  rule ;  for  it  is  to  be 
supposed  that  the  composition  was  the  fair  value  of  the  tithe,  and 


(41)  See  LoijffM  v.  Sntielmajip,  tupm  S€0»  n. 
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it  was  therefore  indifferent  to  the  occupier  whether  be  paid  the      1787. 
tithe  or  the  composition:  that  though  it  is  to  be  considered  as 
necessary  to  give  six  months  notice  to  determine  a  composition^         v. 
yet  it  did  not  follow  that  the  notice  given  in  Mi/  178S  was  not    ^'*^'*^' 
sufficient  to  determine  the  composition  at  Michaelmas  1784 ;  for  that 
though  it  was  true  that  as  between  landlord  and  tenant  from  year 
to  year,  a  notice  given  in  jy^  1783  to  quit  9X  Michaelmas  1783 
would  have  no  operation  at  all,  inasmuch  as  it  was  too  late  for 
Michaelmas  1783,  and  would  be  of  no  avail  after  the  tenant  had  [  1322  ] 
Gommeuced  another  year;  yet  the  analogy  did  not  hoM  in  the 
present  case :  for  the  notice  to  quit  was  a  notice  confined  to  a  spe- 
cific Ume,  and  therefore  was  not  taken  to  extend  to  any  other  but 
such  particular  period ;  and  indeed  in  point  of  reason  it  was  very 
easy  to  suppose  a  case  where  the  landlord  might  wish  a  tenant  to 
quit  at  one  time,  and  jret,  if  that  could  not  be,  he  might  not  have 
the  same  reasons  the  following  year ;  and  it  was  therefore  settled 
that  a  fresh  notice  must  be  given :  but  the  case  of  a  composition 
for  tithes  is  very  different,  for  no  time  is  specified,  but  it  is  a 
general  declaration  by  the  parson  of  his  intention  to  take  his  tithes 
in  kind.     Indeed,  this  whole  doctrine  pf  notice  was  at  first  intended  A  d«ftndi> 
for  farms  only,  for  the  encouragement  of  cultivation ;  and  though  ^^^ 
for  the  sake  of  uniformity  it  was  afterwards  extended  to  houses,  want  of    - 
yet  there  seems  no  reason  for  canying  it  farther.     But  in  the  next  ^tia^' 
place,  if  the  general  rule  should  be  otherwise,   yet  here  the  de^  cletenmne 
fendants  cannot  object  to  ^ant  of  notice,  as,  by  insisting  upon  [i^l^^u^ 
these  modusesj  they  have  set  up  another  defence  perfectly  incon-  ^  ">^ 
sistent  with  that  relation  which  makes  notice  necessary ;  and  it  is  as  a  modao. 
an  established  rule  in  the  court  of  Exchequer,  that  where  the  occu- 
pier thinks  fit  to  insist  upon  a  payment' as  a  modusf  which  is  totally 
adverse  to  the  parson's  title,  he  shall  not  at  the  same  time  coub- 
plaia  of  want  of  notice  to  determine  the  pajrment  as  a  composition, 
which  is  a  perfectly  distinct  and  inconsistent  ground  with  the  adverse 
claim  which  the  occupier  declares  he  stands  upon,  a  ground  where 
notice  is  not  necessary. 

On  the  other  side  it  was  said,  that  the  rule  of  notice  to  deter- 
mine a  composition  stood  exactly  upon  the  same  footing  as  the 
rule  between  landlord  and  tenant;  and  that  this  was  solemnly  de-  . 
termined  in  the  case  of  Hewit  v.  Adams  in  the  House  of  Lords :  Suprai204. 
and  as  to  the  adverse  ^title  set  up  by  the  defendants,  the  very  same 
circumstances  occurred  in  that  case,  and  yet  the  House  of  Lords 
were  of  opinion,  that  there  not  being  sufficieut  notice,  the  par-     * 
son's  bill  should  be  dismissed.    As  to  the  notice  serving  for  Michael^ 
mas  1784,  though  it  was  too  late  for  Michaelmas  1783,  that  could 
be  of  no  avail  to  the  plaintiff  in  this  case^  since  there  is  no  proof  of 
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1787'     any  tithes  haTiog  accrued  between  Michaelmas  1784  and  the  time 
^.         of  filing  the  present  bill. 
V.  The  Lord  Chancellour  said,  that  he  thought  the  rules  of  notice 

Cfticheuer^  for  determining  compositions  for  tithes  were  exactly  the  same  as 
those  between  landlord  and  tenant  from  year  to  year:  that  be 
[  1323  ]  always  understood  the  reason,  why  a  defendant  who  set  up  an  ad- 
verse claim  should  not  be  allowed  to  object  for  want  of  notice,  to 
be,  that  it  was  inconsistent  for  him  to  say  in  the  same  breath,  that 
he  does  and  thut  he  does  not  hold  from  year  to  year;  for  the  ne- 
cessity of  notice  arises  from  that  particular  species  of  tenancy, 
which  he  disclaims  by  his  other  defence :  and  this  principle  would 
equally  apply  to  the  case  of  a  composition  from  year  to  year;  for 
the  composition  with  the  occupier  is  the  same  thing  as  a  lease  to 
a  stranger ;  but  that  he  could  not  distinguish  this  from  the  case  of 
Hewitt  V.  AdamSj  which  seemed  to  have  decided  the  pouit  the  other 
way,  {a)  ^ 

A  parochial  Xhe  next  point  was,  whether  this  modids  for  com  lands  could 
^end  to  extend  to  the  lands  newly  inclosed.  And  for  the  plaintiff  it  was 
landi  in-  argued,  that  an  immemorial  payment  could  never  cover  the  tithes 
in'tinfeof  of  lands  which  for  the  first  time  produced  com  within  these  fifleoi 
memory.  years;  and  Moncaster  v.  Watson^  3  Burr.  1375.  was  cited  as  an  au- 
Supm905.    thority  for  this. 

On  the  other  side  it  was  said,  that  the  original  agreement, 
which  was  to  be  presumed  as  the  foundation  of  the  customary  pay- 
ment, must  be  taken  to  include  all  corn  land  which  should  exist 
Supra  883.  within  the  parish :  that  Stockvoell  v.  Terry^  1  Ves.  115.  was  in  point 
to  this :  that  the  distinction  was  between  a  parochial  modus  and  a 
farm  modus;  a  parochial  modus  was  supposed  to  extend  to  all  tithes 
of  that  particular  species,  which  should  arise  within  the  district; 
whereas  a  fiirm  modus  depended  upon  more  particular  circum- 
stsgices,  and  was  more  strictly  confined :  that  in  Moncaster  v.  Wat-^ 
son,  it  was  a  fiirm  modus^  and  was  payable  in  respect  of  some  repairs 
to  be  done  to  the  church,  which  therefore  completely  distinguished 
that  case. 

The  Lord  Chancellour  was  of  opinion,  that  this  being  a  paro- 
chial moduSf  might  ^tend  to  the  lands  inclosed  within  time  of 
memory. 
A  mt^us  of      The  modus  of  2s.  Sd.  for  the  com  lands  was  abso  objected  to  as 
acre  for'       being  rank ;  and  so  the  Lprd  Chancellour  inclined  to  think. 
^ems  rank        ^'^  lordship  having  given  his  opinion  upon  the  several  points  as 


(a)  Sec  a1«o  Glass  v.  CaldwaU,  supra  1030.  Tuck^  I  Bos.  &  PuU.  458.  infra  1517.     FeU  ▼- 

Hume  V.  Wii^it,  supra  I  tl7.  1221.     Adams  y,  WUs(m,    12  East  83.    infra.     JBower  ▼.  Mqjor, 

IVaUert  supra  1204.     Jtkins  r,'Lord  WUUmghby  I  B.  &  B.  4,  t^o. 
de  Broke,  Anstr.  397.  imfra  1412.     Wtfburd  v. 


CASE*.  1323 

above-mentjoned,  the  cause  stdod  oyer  by  consent  for  a  few  days,  1787.^ 

that  the"  parties  might  consider  of  the  decree  to  be  mude.     In  the  ""^J^ZT" 

mean  time  they  came  to  an  agreement,  that  the  defendants  should  v» 
wave  the  moduses  for  the  lambs  and  the  corn  lahds,  and  the  plain- 
tiff should  accept  the  other  moduses  insisted  on  by  the  defendants. 


Chichester. 


M.   29  Geo.  III.     A.  D.  1788.    Scac.  .    [1524] 

Burskm  v.  Burbage.    [MS.] 

Bill  Jbr  tithes, — The  defendants  pleaded  as  to'part,  and  answered  *lea  *«>  bfll 

as  to  part;  and  by  their  plea  they  set  forth  that  the  tithes  in  ques-  Title  to  t&e 

tion  formerly  belonged  to  the  monastery  of  Boardesley^  which  was  ^^^' 

one  oi  the  greater  monasteries  dissolved  anno  SI  M.S.  and  that  by  gnnt h. 8. 

the  act  of  parliament  of  that  year  all  the  possessions.  &c.  of  the  said  "*^  ^^  ^' 

monastery  became  vested  in  the  crown :  that  H.  8.  granted  them  aangn- 

away,  and  that  by  divers  mesne  grants,  conveyances,  and  assurances,  J^^  |^ 

in  the  law,  they  became  vested  in  defendant.     Objection  was  taken  defendant, 

by  Selwyn  to  this  plea  because  the  several  conveyances  were  not  set  **     ^^^ 
out;  but  it  was  answered  by  Burton^  Richards^  and  Abbots  that  this 
was  sufficiently  certain  even  at  law :  that  upon  the  evidence  they 
would  be  bound  to  deduce  a  regular  tide ;  and  of  that  opinion  was 
the  court,  and  allowed  the  plea./ 


M.  29  Geo.  III.    July  15,  A.  D.  1789^    Scac. 

Howes  V.  Swaine.     [2  Cox's  Ca.  Equ.  179.] 

The  Lord  Chief  Baron  said,  that  although  in  ordef  to  establish  8.& 

a  real  composition  for  tithes,  it  was  not  now  considered  as  absolutely  i>ecr.  sis. 

necessary  to  produce  the  deed,  yet  evidence  must  be  given  of  such  ^"V^^  *" 

a  deed  having  existed;    that  where  such  evidence  exbts  upon  leaioom. 

reputation,  such  reputation  must  be  distinctly  of  payments  having  SJ^?*5i^ 

been  made  under  suck  a  deed;  and  that  those  payments  had  their  evidence 


must  be 


aa  to 


origin  under  an  instrument  made  within  time  of  memory ;  othe|r-  ™^ 
wise  it  will  be  evidence  of  a  prescriptive  pajrment ;  that  although  the  distingnidi 
court  had  very  properly  relaxed  in  its  practice,  and  did  not  now  (as  fromTnre- 
they  formerly  did)  insist  upon  the  production  of  the  original  instru-  gq'pti^ 
ment,  yet  they  certainly  expected,  that  in  order  to  establish  a  real  **^'^**°^ 
composition,  the  evidence  should  shew  something  that  could  dis- 
tinguish it  from  a  prescriptive  payment     And  to  this  point  were  ?™^*^ 
cited  ^Robinson  v.  Appleton^  and  \Smith  v.  Goddard*  .  t  Supn 

1X22. 
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^^^^V  M,  29  Geo.  III.  A.  D.  1789.    Scac- 


NoA 
▼. 


Nash  T.  J^om.    [M&] 


Thorn.  These  were  two  biUs  filed  by  the  rector  of  Long  Burton  with 
9  Ont^b  Ou  the  chapebry  of  Hoinestj  against  the  defendant  an  occupier  of  lands 
^^gj^^  in  the  parish,  the  one  for  the  tithe  of  lambs,  the  other  for  hay 
dia  laid  for  and  wool.     To  the  first  bill  the  defence  was  in  subsUnce  as 


«c^      follows:  «  That  14*.  2d.  had  been  immemorially  paid- by  the  oc- 

thow  of       cupier,  &c.  in  lieu  of  all  tithe  except  com  and  grain,  and  exoqit 

^!iL^^    the  tithe  lawfully  payable  to  the  vicar  for  an  estate  and  lands  called 

the  tithes      Toy/br's,  part  thereof  being  in  defendant's  occupation,  for  which 

▼icar,is  luii  ^e  pays  lO*.,  part  in  A.*b  occupation,  for  which  he  pays  3s.  3rf.  and 

sufficiency    the  remainder  in  A's  occupation,  for  which  he  pays  Hrf.,  making 

together  145.  2d."     Similar  moduses  were  stated  as  to  six  or  seven 

other  farms,  and  an  aU^ation  that  no  tithe  in  kind  was  ever  paid, 

except  as  aforesaid.     The  defence  to  the  other  bill  was  to  this 

efiect :  **  That  the  defendant  had  paid  no  tithe,  nor  had  any  been 

yielded  to  any  rector;    therefore  defendant  believed   the   estate 

exempt  and  discharged  immemorially,   though  he  could  not  set 

[  1325  ]  forth  by  what  means."    The  court  decreed  an  account  in  both  bills 

with  costs ;  in  the  first,  being  of  opinion  that  the  modus  was  bad  for 

want  of  distinguishing  what  tithes  were  covered  by  it ;  that  is,  that 

all  tithes  except  com  and  grain,  and  except  the  tithe  due  to  the 

vicar  was  not  sufficiently  certain :  in  the  2d,  because  the  defence 

was  laid  in  a  prescription  in  non  decimando. 


H.  30  Geo.  III.    A. D.  1790.    Scac- 

Cr^t  V.  Ayer  and  Bailey.    [MS.] 

S.C.  This  was  a  bill'  by  the  rector  oiBjcnsdey  in  Yorkshire  for  tithes: 

l)ra^6]  ^^  defendants  by  their  answer  admit  the  plaintiff  to  be  rector, 
Where  dif-  and  entitled  to  tithes  in  kind  except  in  the  township  of  A's6y, 
•!!m^    which  consists  of  930  acres  or  thereabouts  of  inclosed  land,  whereof 

ney  pey-  ' 

nents  in  1st,  certain  parts  are  demesne  of  the  manor  or  lordship  of  Jtisby^  and 
ti^are  contain  156  acres  or  thereabouts;  2d,  other  parts  are  ancient  in- 
jiH  up  for  closures,  and  contain  432  acres  or  thereabouts;  and  3d,  the  re- 
des of  kn^  mainder  are  342  acres  or  thereabouts:  they  insist  upon  an  imme* 
it  is  neces-  morial  custom  that  the  owners  and  occupiers  should  pay  the  rector 
such  Unds,  yearly  at  Michaelmas  in  lieu  of  all  tithes,  offerings,  payments,  dues, 
dmuid  be  |^qJ  dutics,  sum  and  things  increasing,  happening,  8ta  the  several 
certsined,  ancient  pajrments  or  moduses  following,  viz.  Ist^  For  the  demesne 
otherwoe  j^jg  3^^  ^s.     For  the  ancient  inclosures  1/.  10s.  Sd.     For  all  the 

the  court 

csnnotdi-  land  in  Midnf  accustomed  to  pay  tithe  in  kind  12/.  which  amount- 
todTBudi  ^"S  together  to  16/.  10s.  have  bneen  immemorially  paid  after  allow- 
psjmciiu,    ing  the  land-tax,  amounting  sometimes  to  IL  and  sometimes  to 
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IL  45.  as  a  modus  la  lieit  of  all  tithes,  &c  within  the  said  several  1790. 
lands:  that  the  defendant  Ayer  occupies  an  ancient  farm  called  ^^ 
Town  Farftty  xnx.  a  messuage  and  279  acres  of  land,  being  part  erf*  ▼. 
the  said  several  lands  covered  by  the  said  moduses  some  or  one  '^^^^ 
of  them,  ^  and  particularly  part  of  the  demesne  part  of  the  an* 
cient  inclosures,  and  part  of  such  other  lands,  but  di£Scult  to  dis- 
tinguish how  mych  and  which  of  each,  but  she  believes  seventy 
acres  of  demesne  and  110  acres  of  ancient  inclosures:  that  defen* 
dant  Bailey  occupies  an  ancient  farm  called  Baileys^  viz.  a  messuage 
and  105  acres  of  land;  that  he  is  under  the  like  difficulty  of  dis- 
tinguishing how  much  of  each  species  of  lands,  but  believes  forty 
acres  of  ancient  demesne  and  fifty  acres  of  ancient  inclosures :  they 
deny  that  titlie  was  ever  due  or  paid  in  this  township  from  time  im- 
memorial, &c.  but  they  do  not  allege  that  the  modus  was  ever  paid 
or  tendered  by  any  one.  The  Chief  Baron  asked  whether  the  de-  [  1S26  3 
fendants  had  by  the  answer  ascertained  the  three  difierent  species 
of  land;  which  being  answered  in  the  negative,  he  observed  it  was 
impossible  to  direct  issues  upon  any  of  these  moduses;  though  he 
wished  to  assist  the  defendants  out  of  the  difficulty  of  having  tacked 
the  third  to  the  two  others ;  if  a  decree  was  pronounced  for  an  ac- 
count only  of  the  third  description,  when  the  rector  came  for  his 
tithes,  the  occupier  might  say  no^  these  are  demesne,  or  old  inclo- 
sures* All  the  court  being  clearly  of  the  same  opinion  decreed  an 
count  of  all  the  tithes  demanded  by  the  bill  with  costs,  but  without 
prejudice  to  any  future  claim  to  the  benefit  of  the  moduses  defec- 
tively set  forth  in  the  answer. 


H.  30  Geo.  III.    A.  D.  1790.    Scac. 

Ellis  V.  Saul  and  others.    [1  Anstr.  Rep.  332.] 

.   Bill  by  the  plaintiff,  vicar  of  Sibsey  in  the  county  o(  Lincoln^  S.a 
against  the  occupiers  of  land  in  the  parish,  for  an  account  of  the  tj^^^l 
tithe  of  agistment  of  all  horses,  cows,  oxen,  sheep,  lambs,  and  other  Themar- 
catde  fed  and  depastured  on  lands  within  the  parish  oiSibsey^  or  2S!rtJtre 
the  tithable  places  thereof,  in  their  occupation  respectively,  or  upon  attadied  to 
any  commons'  or  fens  within  or  adjoining  or  near  to  the  said  parish.  ,n^^  ^ 
.The  plaintifi^  without  relying  upon  any  particular  endowment  dr 
other  instruments,  states,  by  way  of  title,  that  he  is,  by  virtue  of 
certain  ancient  endowments  and  otherwise,  entitled  to  receive  all 
or  the  greater  part  of  the  small  tithes,  &c.  particularly  the  agist- 
ment tithe.     To  this  bill  the  defendants,  the  occupiers,  in- their  an- 
swer, set  up  three  defences  negativing  the  vicar's  claim  to  the  tithe 
of  a^stnient,  or  to  any  .compensation  in  lieu  thereof;*  first,^  they  say 
Aat  by  an  ancient  custom,  used.within  the  said  parish,  from  time 
wherjeof  the  meniory  of  man- is  not  to' the  contrary,  there  were  .and 
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1790.     are  due  and  payable,  and  ought  to  be  rendered  and  paid  lo  and  ac- 

: —    cepted  by  the  rector  of  the  said  rectory,  yearly  and  every  year  upon 

▼.  the  22d  of  November^  commonly  called  Old  Martinrnas^day,  three 
^^'^^  ancient  moduses  or  customary  payments,  namely,  an  ancient  modus 
or  customary  payment  of  \d*  per  acre,  in  lieu  of  the  tithes  of  all 
grass  growing  every  year  upon  all  the  lands  widiin  a  certain  district 
or  part  of  the  said  parish  called  The  Moors,  lying  on  the  east  side 
of  Wardike  Drain,  whether  such  grass  be  mown  for  hay  or  be  eaten 
by  the  mouths  of  barren  and  unprofitable  catde ;  and  they  set  up 
C  1S27  ]  another  payment  of  2(2.  per  acre  for  another  description  of  lands, 
in  the  same  manner ;  and  also  an  ancient  modtis  or  payment  of  3i. 
per  acre,  in  lieu  of  all /the  tithes  of  like  grass,  whether  mown  for 
hay  or  eaten  by  the  mouths  of  barren  aqd  unprofitable  cattle,  grow- 
ing yearly  upon  the  grass  lands  within  the  said  parish,  and  the 
tithable  places  thereof^  not  comprised  within  either  of  the  above 
mentioned  districts,  (except  the  village  or  hamlet  called  the  Fr^ 
Bank,  the  tithes  whereof  are  notdue.or  payable  either  to  the  rector 
or  vicar  of  the  said  parish  of  Sibsey,  as  the  defendants  apprehend, 
the  same  having  been  constantly  paid  to  lord  Monson,  or  his  lessees, 
&c) ;  and  they  say  that  the  said  three  districts  comprise  all  the  lands 
lying  within  the  said  parish  of  Sibsey  except  the  Fryth  Bank  and  the 
arable  lands ;  that  the  plaintiff,  as  vicar  or  otherwise,  is  not  en- 
titled to  the  tithe  of  agistment  of  any  sheep  fed  within  the  said 
parish,  as  claimed  by  the  said  bill,  because  they  are  not,  nor  hath 
there  been,  any  barren  and  unprofitable  sheep  fed  within  the  said 
pacish  during  thejtime  mentioned  in  the  said  bill,  but  on  the  con- 
trary, all  the  sheep  fed  and  depastured,  as  aforesaid,  have  in  bet 
/  yielded,  according  to  certain  ancient  and  immemorial  customs  and 
usages  within  the  said  parish,  tithe  in  kind  of  wool  and  lamb,  or 
some  modtis  in  lieu  thereof,  to  the  rector  of  the  sdd  parish  for  the 
time  being,  in  manner  following,  (L  e.)  tithe,  in  kind,  of  wool,  for 
sheep  brought  into  the  said  parish  before  Candlemas^day,  in  any 
year  and  dipt  therein ;  and  an  ancient  payment  of  Id,  per  head  for 
every  sheep  brought  into  the  said  parish  after  Candlemas-day  in  bbj 
year,  commonly  called  new  sheep,  and  dipt  therein,  in  lieu  of  the 
tithe  of  wool  of  such  sheep ;  and  also  another  andent  payment  of 
SdL  per  head  for  every  sheep  which  shall  have  been  in  the  said 
parish  before  the  1  Sth  of  February  commonly  called  Old  Candlemas- 
day,  in  any  year,  whether  lired  or  shorn  in  the  said  parish  in  the 
preceding  year,  or  brought  into  the  said  parish  a  short  time  before 
the  said  13th  of  February,  in  any  year,  and  carried  out  of  the  said 
parish  before  the  succeeding  shearing  day  with  the  wool  upon  its' 
back,  as  an  average  rate  or  payment  in  lieu  of  the  tithe  of  wool 
carried  out  upon  the  backs  of  dl  sheep  removed  out  of  the  said  parish 
after  any  one  shear  day,  and  before  the  shear  day  in  the  succeediDf 
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year;  and  therefore  that  the  vic^r  is  not  endtled,  Sec;  but  if  the     1790. 
court  should  be  of  opinion  that  the  plaintiff  is  entitled,  then  the       tcT" 
defendants  insist  that  he  is  not,  to  the  extentclaimed  by  his  bill,  be-         ▼. 
cause  they  sujbmit  that  tithes  of  agistment  of  barren  cattle  fed  on 
lands  which  have  been  mowed  for  hay,  and  have  paid  tithe  of  hay, 
or  a  modus  in  lieu  thereof,  in  the  same  year,  are  not  due,  of  com-  [[  1328  ] 
men  right,  to  the  vicar :  they  insist  that  no  tithe  of  agistment,  or 
modus  in  lieu  thereof,  has  ever  been  paid  to  the  plaintiff,  or  any 
preceding  vicar  of  the  said  parish,  for  barren  cattle  kept,  fed,  and  de- 
pastured upon  certain  commons  and  fens  called  the  East  and  West 
Fen ;  and  they  submit,  that  no  tithe  of  agistment  is  of  common 
right  due  or  payable  to  the  vicar  aforesaid  for  barren  and  unpro- 
fitable cattle  kept,  fed,  and  depastured  upon  the  said  common  or 
fen,  the  same,  or  any  part  thereof^  as  defendants  believe,  not  lytng 
within  the  said  parish  of  Sibsey,  or  the  tithable  places  thereof;  that 
no  modus  or  composition  hath  ever  been  paid  to  the  vicar  of  the  said 
parish  for  the  time  being,  in  lieu  of  the  tithes  of  agistment  of  barren 
and  unprofitable  cattle  fed  on  lands  within  the  said  parish,  or  the 
tithable  places  thereof. 

The  defendant  Gape^  the  impropriate  rector,  (who  was  by  the 
order  of  the  court  made  a  defendant),  by  his  answer  admitted  the 
vicar's  claim  to  all  small  tithes,  &c.  except  such  as  were  due  and 
payable  to  the  rector,  and  submitted  to  the  court,  whether  the 
plaintiff  was  entitled  to  the  tithe  of  agistment.  He  admitted  to 
have  received  the  several  payments  of  Id.  2d.  and  Sd.  and  also  the 
sheep  payment,  and  stated  that,  according  to  his  information  and 
belief,  the  same  had  been  immemorially  made,  and  were  moduses 
in  lieu  of  such  tithes  as  in  the  answer  of  the  other  defendants  were 
set  forth. 

It  appeared  that  the  tithes  of  this  parish  originally  belonged  to 
the  prior  o(  Spalding  as  impropriator. 

The  evidence  on  the  part  of  the  plaintiff,  the  vicar,  consisted  of 
an  endowment  dated  in  1363,  &c.  and  a  terrier  of  1707. 

In  the  endowment,  (which  was  taken  from  an  ancient  book  of 
institutions  in  the  time  of  bishop  Buckingham^  who  began  to  preside 
over  the  see  of  Lincoln  in  1363,  which  book  is  remaining  in  the 
registry  of  the  see  oi Lincoln  at  Lincoln)^  which  purported  to  be,  an 
endowment  of  the  said  vicarage,  there  is  this  clause :  **  Percipiet 
"  insup.  ^icarius  dicti  loci  qui  pro  tempore  erit  a  religiosis  pradictis 
**  annis  singulis  omnia  qua  sequentur,  viz.  meliorisjrti- 

"  mentij  viginti  quarteria  hordei,  vel  consimilis,  quatuar 

**  quarteria  avetiar  4*  quatuor  carricatusjeniy  sex  cairicatus'straminis 
**  qute  omnia  percipiet  adfesta  Omn.  Stor  4"  ' 

**  Item  percipiet  omnia  mortuaria^  S^c.  Item  percipiet  dictus  vicarius 
^*  decimas  lactis  4*  omnesq;  minutas  decimas  exceptis  decimis 


1329  CASES. 

1790.      ^^'anserumj  porcettoruMy  agnorumy  4*  ^^  qti^  decirnas  dictos  rdi* 

^j^       "  giosos  voJummj  4^.*' 
T.  In  the  terrier  (which  was  extracted  from  the  registry  of  the  lord 

*"*^  bishop  of  Lincoln^  and  is  entitled,  "  A  true  and  perfect  terrier  of 
*^  all  the  glebe  lands  and  dues  belonging  to  the  vicarage  of  Sibsetfy 
'^  in  the  parts  and  county  aforesaid,  drawn  according  to  the  direc* 
*^  tions  sent  by  the  right  reverend  father  in  God  WUUam  lotd  bishc^ 
^*  of  Lincoln^  October  8th  1 707,"  and  signed  by  the  vicar,  church- 
warden, and  six  other  persons),  there  is  thb  clause :  ^*  Itemy  it  is  a 
*^  vicarage  endowed,  in  lieu  of  tithe-corn,  hay,  wool,  lamb,  pig^ 
**  and  geese,  (as  may,  by  the  original  endowHient  now  in  the  re- 
'^  gistry  at  Lincoln,  appear),  with  twenty  seame  of  barley^  thirteen 
,  ^^  seame  of  wheat,  four  seame  of  oats,  four  loads  of  hay,  and  six 
**  loads  of  straw,  all  which  are  paid  unto  the  vicar  upon  AU  SainU' 
'  '*  day  and  Good-'Friday,  by  equal  portions;  and  upon  Saint  Mar- 
**  tirfs'dayy  for  every  milch  cow  4rf.  for  every  calf  Id.  for  every  fowl 
<*  Id.  and  for  hemp,  flax,  cole,  rape,  chickens,  ducks,  turkies,  and 
^<  all  other  small  tithes,,  (excepting  in  the  Fryth  Bank,  which  pays 
^^  no  manner  of  tithes  to  the  vicar,  the  same  beirig  paid  to  William 
^^  Monson  esq.)  in  kind." 

'  The  plaintiff's  counsel  also  read  parol  evidence^  taken  by  cross 
examination  of  the  defendants  witnesses,  to  prove  that  the  witnesses 
had  not  heard  of  any  such  thing  as  agistment-tithe  till  the  present 
suit  was  instituted^  and  did  not  know  the  meaning  of  the  word  agist- 
ment ;  and  also  to  prove,  by  one  of  the  witnesses,  that  the  one-penny, 
two-penny,  and  three-penny  payments  were  for  cut  of  grass,  and  that 
that  part  of  the  lands  to  which  the  two-penny  payment  was  applicable 
was  Lammas  land,  and  that  none  had  right  of  common  there  but  per- 
sons resident  in  commonable  houses,  but  that  outners  had  rented  this 
land  and  made  the  pajrment  to  the  rector.  They  also  proved  that 
tithes  had  been  paid  for  lambs  dropt  upon  the  East  and  West  Fen, 
'and  for  wool  sjhom  from  sheep  depastured  on  those  fens,  to  the 
rector. 

The  proof  m  the  cause  for  the  defendants,  the  occupiers,  consisted 
^  entirely  of  parol  evidence  of  the  fact  of  the  payments  having  been 
made  to  the  rector  in  such  manner  and  in  lieu  of  such  tithes  as  al- 
leged in  their  answer,  and  that  the  same  had  been  invariable^  and, 
by  the  reputation  of  the  parish,  immemorial ;  they  also  proved  the 
Bast  and  West.  Fen  not  to  be  within  the  parish  of  Sibsey,  (although 
the  parishioners  had  a  right  of  common  there),  but  they  did  not 
know  within  what  parish  the  same  were  situate. 
[  1330  ]  Partridge  and  Harvey,  for  the  plaintiff,  stated  the  vicar^s  title  to 
the  agistment-tithe  to  be  founded  in  the  endowment,  which,  under 
the  general  words  omnes  minulas  decimas,  endowed  him  with  the 
agistment-tithe ;  ai^d  that  this  title  was  Che  stronger  and  moro  in- 
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disputable,  by  reason  of  the  Exception  contained  in  the  histrument;  1790.. 
that  that  exception  was  tantamount  to  express  words;  and  that  the  ^j^^" 
same  observation  applied  also  to  the  terrier.  ▼• 

With  respect  to  the  one-penny,  two-penny,  and  three-penny  pay- 
ments, they  contended  that  there  was  a  general  objection  which  went 
to  the  whole,  namely,  that  the  payments  were  to  the  wrong  person, 
the  rector,  and  not  the  vicar ;  2dlyi  that  the  defence  was  not  suffi-  , 
ciently  technical,  and  did  not  apply  to  every  species  of  agistment- 
tithe ;  for  instance,  there  might  be  turnips  or  cole  cultivated  on 
some  of  those  lands,  and  afterwards  eat  off  by  barren  cattle,  in  res- 
pect of  which  agistment-tithe  would  be  due,  and  the  payments  did 
not  apply  to  this  case. 

They  also  argued,  that  part  of  the  lands  being  Lammas  lands,  and 
sometimes  oiccupied  by  outners  who  were  not  entided  to  a  right  of  « 

common  there,  and  therefore  could  not  occupy  the  same  during    ' 
part  of  the  year,  it  was  unreasonable  to  suppose  that  such  out- 
ners could  pay  the  2d.  in  lieu  of  the  tithes  alluded  to  in  the. 
answer. 

As  to  the  average  pajrments  for  sheep»  they  insisted  that  such 
payments  were  inconsistent,  as  modmes^  with  the  other  moduseSf  for 
that  there  could  not  be  a  general  modus  extending  to  all  barren 
cattle,    and   a  particular  modus  applicable  only   to   one  species,     . 
namely,  sheep;  and  therefore  the  payments  were  inconsistent  and 
bad :  they  also  insisted  that  the  sheep  payments  did  not  meet  the 
Ticar^S  claim,  as  they  are  said  to  be  in  Ueu  of  the  tithe  of  wool  and 
not  of  agistment;  and  in  that  respect  also  they  were  bad  and  ab- 
surd, as  there  is  no  tithe  of  wool  due  or  payable  till  severance. 
They  abandoned  the  claim  to  agistment  for  after-pasture. 
As  to  the  agistment-tithe  for  the  East  and  fVest  Fen^  they  insisted  ^ 
that  the  plaintiff  was  entided  to  it  under  the  statute  of  2  &  S  £.  6. 
c,  IS.  whereby  it  is  enacted,  *<  That  all  and  every  person  which 
^  hath  or  shall- have  any  beasts  or  other  catde  tithable,  goings  feed- 
'^  ing,  or.  depasturing  in  any  waste  or  common.ground  whereof  the 
**  parish  is  not  certainly  known,  shall  pay  their  tithes  for  the  in- 
"  crease  of  the  said  cattle  so  going  in  the  said  waste  or  common  to 
'*  the  parson,  &c   of  the  parish  where  the  owner  of  the  catde 
^  dwdleth ;"  and  they  argued  that  tithe  of  agistment  is  the  tithe , 
of  the  animal  and  not  of  the  land,  and  that  appears  from  its  being  [  ISSI  ] 
dae  only  in  respect  of  certain  animals,  namely,  barren  catde;  that 
the  increase  meant  the  improvement;  that  if  tithe  of  agistment 
were  due  merely  for  theeatage  of  grass,  such  dthe  would  be  due  for  . 
tmmalsjerie  naturte ;  that  agbtment-tithe,  in  Buniy  is  said  to  be  the  * 
feeding  of  catUe  upon  pasture .  lands,  which  tatde  pay  no  other  «  ^^ 
tithes,  and  therefore  the  animal  only  is  the.thing  considered:  they  189. 
cited  "^Sherrington^  v-  Fleetwod,  Cro.  Eliz.  475.  and  fSaviOe  60.        |j^P~ 
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1790.  NApPiham,  Burton^  Topham,  and  Sutton^  for  the  deiendmitS)  iil« 

■     ,  ■     sisted;  Ist,  That  the  payments  ia  lieu  of  the  wool  ^nd  agbbnent 

T.         for  sheep,  wfere  unimpeached  by  aay  l^al  objection;  that  in  oon- 

^^*       sequence  of  those  pajrments,  there  were  no  sheep  in  the  parish 

unproductive  of  tithe^  or  a  compensation  for  tithe ;  and  therefoce  dq 

agistment-tithe  could  be  due;  which  tithe  is  payable  only  in  respect 

of  barren  cattle^ 

The  objection  to  this  particular  p^uSf  as  being  inconsistent  with 
the  general  modus  before  set  up,  might  easily  be  reconciled  by  an 
exception  in  the  general  modus  f  and  this  is  no  objection  in  point 
Suprmi27s.  of  law;  the  same  was  done  in  the  case  of  Bennet  v.  Read,  It 
must  be  admitted,  that  those  payments  do  not  apply  to  every  case 
of  sheep  removed  out  of  the  parish,  as  there  is  the  period  of  time 
between  shear-day  and  the  end  of  the  year  unprovided  for ;  but  the 
payments  clearly  proved,  from  the  nature  of  them,  that  the  parties 
to  this  contract  had  in  ccmtemplation  the  agistment  of  sheep ;  and 
the  court  would  not  require  that  the  contract  should  provide  for 
every  possible  case.  But  if  it  be  a  reasonable  average  payment^ 
and  proved  to  have  been  invariably  and  immemorially  paid  and 
received,  it  is  sufficient*  Bennet  v.  Read  is  in  point  also  to  this 
part  of  the  argument 

They  also  argued,  that  sheep  could  not  be  liable  to  agistment- 
tithe  in  any  case;  for  that  they  were  useful  by  manuring,  as  cattle 
of  the  plough  were  by  cultivating  the  land :  and  it  is  laid  down  by 
lord  Coke  that  tithe-agistment  is  not  due  for  cattle  yielding  profit 
or  manure. 

Ea^re  C.  B.  —  That  depends  upon  the  fact.  If  a  flock  were  k^ 
for  the  mere  purpose  of  folding  upon  the  land,  th^  might  be  exempt 
from  tithe  of  agistment. 

It  was  objected  by  the  court,  that  the  manner  of  laying  the  three- 
penny |)ayment  for  sheep  brought  into  the  said  parish  a  short  time 
before  the  said  13  th  oi  February^  was  extremely  vague  and  uncertam. 
[  1332  ]  In  answer  to  which  it  was  said,  that  those  words  were  superfluous 
and  might  be  expunged. 

They  then  argued,  that  if  the  average  payments  for  sheep  were 
bad,  still  there  were  the  other  modusesy  which,  were  sufficient  to 
negative  the  parson's  claim.  Three  objections  had  been  made  to 
these  moduses:  1st,  That  the  payments  were  to  the  wrong  person, 
the  rector,  and  not  to  the  vicar.  2dly,  That  the  defence  was  insuf- 
ficient, in  not  using  the  technical  word  agistment,  and  not  being 
sufficiently  extensive  to  apply  to  cole  or  turnip.  3dly,  The  objec- 
tion to  part  of  the  lands  being  Lammas  lands,  &c. 

As  to  the  first,  th^y  answered,  that  the  payments  were  stated  to 
be  immemorial,  and  must  therefore  have  originated  in  a  contract 
with  the  rector,  to  whom  all  the  tithes  in  the  parish  originally. 
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anji  before  tbe  endowment,  of  right  belonged.  To  the  second  1790* 
objection  they  answered,  that  there  is  no  principle  or  case  which  ^^. 
establishes,  that  a  set  of  formal  words  must  be  used  to  negative  the  y- 
parson's  claim ;  but  it  is  sufficient  if  a  good  legal  compensation  be 
insisted  upon,  and  proved  to  have  been  immemorially  made  in  lieu 
of  the  tith^  claimed  by  tlie  plaintiff's  bilL  And  as  to  the  objection, 
that  this  defence  does  not  apply  to  the  case  of  cole  and  turiiip 
being  cultivated  and  fed  off,  if  that  were  a  fact  in  this  case,  it 
might  raise  an  argument,  but  there  was  no  proof  of  any  such  tithable 
matter ;  nor  did  the  objection  affect  the  legality  of  die  modusj  but 
could  only  tend  to  limit  and  restrain  the  extent  of  it.  It  might  be 
argued  possibly,  that  these  payments  of  1(2.,.  2^.,  and  S(L  were  only 
average  payments  for  hay,  taking  the  chance  of  the  lands  being 
cropped  for  hay  or  not :  but  this  would  be  unreasonable,  as  in  that 
case  the  defendants  might  be  liable  to  a  double  tithe ;  namely,  the 
payment  of  these  moduses,  and  also  for  agistnient*tithe  of  the  same 
land  in  the  same  year.  And  further,  these  payments  were  at  so 
much  per  acre,  varying  according  to  the  quantity,  and  were  proved 
bj  the  whole  evidience  to  have  beieti  made  in  lieu  of  the  eatage  as 
well  as  the  hay. 

As  to  the  words  used  in  the  endowment  giving  all  the  ^mall 
tithes  under  the  general  terms  omnes  minutas  decimas^  first,  there 
has  been  no  possession  under  it ;  and  therefore,  like  any  other 
old  instrument,  where  there  has  been  no  consistent  possession,  it 
is  not  evidence  of  title;  and  the  presumption  from  the  want  of 
possession  is,  that  the  ordinary,  who  had  always  a  power  of  abridg- 
ing the  endowment,  might  in  this  instance,  by  a  subsequent  instru- 
ment, have  diminished  or  reduced  it. 

Eyre  C«  B.  doubted  whether  there  was  any  instance  of  an  instru-  [  1333  2 
ment  to  reduce  or  abridge  thelithes  granted  by  an  endowment. 

Burton  admitted  that  it  was  no  where  laid  down  in  terms,  that 
$  bishop  or  ordinary  has  authority  to  diminish,  though  he  may 
extend  or  dissolve  an  endowment;  but  it  may  be  done  by  amicable 
arbitration  or  judicial  decision,  as  by  the  bishop  or  proper  officer 
under  him  in  a  judicial  proceeding,  or  by  an  instrument  amicably 
adjusting  and  deciding  the  rights.  There  is  a  case  of  that  sort  be- 
tween the  nuns  of  Langeley  and  the  vicar  of  StmeredJy.  See  Mad^ 
dficks's  Formtdary  88. 

They  contended  also,  that  if  the  moduses  insbted  upon  had 
esdsted  immemorially,  the  endowment  in  this  case,  whi^Ji  was 
merely  an  agreement  between  the  rector  and  vicar,  and  to  which 
the  land-owners  were  not  parties,  could  not  affect  their  rights,  and 
dted  to  this  effect  *  Fox  v.  Ayde^  2  P.  Wms.  520.  f  Grene  v.  AuOen^  *  *»P« 
y<?fo.  86.  t  Supm 

•  General  words  in  any  instrument,  like  ambiguous  words,  ara  ^^' 
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1 790*     capable  of  being  expounded  by  custom  and  usage.    2  SolL  Abr.  555. 
^2Sg      pUic*  8.  Attorney  General  v.  Parker^  1  F«.  43. 
V-  As  to  the  third  question,  wliether  the  vicar  is  entitled  to  agist* 

ment  of  barren  cattle  depasturing  upon  the  Biost  and  West  Fen  ? 
they  contended,  that  as  those  fens  were  not  within  the  parish  of 
Sibseyj  the  vicar's  title  must  rest  upon  the  statute  of  2  &  S  Ed.  6. 
c.  IS.  and  that  neither  the  words  nor  die  intent  of  the  statute  apply 
to  agistment-tithe.  The  words  are  ^^  all  persons  that  have  beasts  or 
*<  other  cattle  tithable ;"  and  it  is  a  clear  principle,  that  agistment- 
tithe  is  not  due  for  cattle  that  are  tithable,  but  for  barren  catdet 
Agistment-tithe  is,  from  the  definition  of  it,  the  tithe  of  the  land ; 
for  it  is  the'  tithe  of  the  herbage  eaten  by  the  mouths  of  barren 
cattle;  and  it  is  not  due  for  after-pasture,  because  the  tithe  of  hay 
has  been  once  paid,  and  the  same  land  shall  not  in  one  year  pay 
double  tithe ;  but  if  it  were  the  tithe  of  the  cattie,  that  reason  would 
not  apply.  That  that  is  the  reason  why  agistment  is  not  payable  for 
after-pasture,  appears  from  Grene\.  Austen^  Yelv.  86.  2  Inst,  651-2. 
8uiHr»55a    2Salk.655. 

By  the  words  of  the  statute,  this  tithe  is  payable  for  the  increase 
of  cattie,  whereas  the  tithe  of  agistment  is  payable  whether  the 
cattie  increase  and  improve,  or  become  lean  and  impoverished;  or 
if  they  die,  it  will  be  payable  to  the  time  of  their  death :  so  that 
the  •  words  of  the  statute  do  not  apply  or  extend  to  the  case  of 
agistment-tithe. 

2dly,  The  intent  and  object  of  this  statute  do  not  apply.  This 
statute,  from  the  preamble,  appears  to  have  been  fiamed  for  the 
C  1SS4  ]  purpose  of  protecting  the  parson  from  the  frauds  that  might  be 
practised  upon  him,  and  the  losses  he  was  subject  to  from  the  dif- 
ficulty in  ascertaining  the  tithe  due  and  payable  to  him.  The  tithes 
of  the  young  are  due  where  they  are  dropped,  of  milk  and  wool 
where  they  are  takeu  from  the  animal ;  so  that  it  was  extremely 
easy  for  the  occupiers,  having  a  right  of  common  upon  land  out  of 
the  parish,  to  defraud  the  parson  by  removmg  their  cattie  at  the 
time  they  were  about  to  produce  such  tithes ;  and  it  was  a  great 
hardship  that  the  tithes  of  those  «mimals  which  had  been  supported 
on  lands  within  the  parish  during  a  great  part  of  the  year,  and 
which,  being  animaliajructuosa^  were  not  liable  to  agistment-tithes, 
should  avoid  tiie  parson's  tithe  by  such  means :  to  obviate  which, 
and  to  remedy  that  mischief^  this  statute  passed.  But  this  reason 
does  not  apply  to  agistment-tithe,  which  is  the  tithe  of  the  land.  So 
long  as  barren  cattie,  in  respect  of  the  eatage  of  which  agisment- 
tithe  is  due,  are  kept  and  depastured  upon  lands  within  the  parish, 
the  tithe  is  payable;  on  their  removal,  tiieir  place  in  the  parish 
will  be  supplied ;  there  can  be  no  fraud  in  removing  them,  and 
the  parson  can  lo^e  nothing  and  sustain  x)o  prejudice  by  their  re- 
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moval;  and  therefore  the  statute  could  not  mean  to  protect  him      1790. 

asninst  it.  ■     ■ 

EiHs 

Eyre  C.  B.  — •  This  is  a  bill  brought  by  tlie  vicar  for  agistment-  ▼. 
tithe,  for  l>arren  cattle  fed  and  depastured  upon  lands  within  and  *^*^ 
adjoining  to  the  parish.  His  title  to  agistment-tithe  within  the  parish 
is  founded  on  an  endowment  of  aU  small  tithes,  drawn  up  in  a  form 
which  shewed  an  intent  to  comprehend  all  not  particularly  excepted. 
This  is  a  good  prima  facie  title;  the  defendants  avoid  the  claim  in 
different  ways ;  they  say,  as  to  the  places  within  the  parish,  that  it 
is  divided  into  distinct  districts,  and  that  there  are  certain  ancient 
payments  or  moduses  payable  for  agistment-  tithe  generally  applicable 
respectively  to  each  of  them ;  they  also  insist  on  certain  payments  in 
lieu  of  the  agistment  of  sheep. 

To  hesnn  with  the  sheep  moduses :  the  vicar's  counsel  have  mis-  ^  custom.^ 

"  ary  mode  oi 

taken  the  defence,  which  amounts  to  this,  that  there  are  no  sheep  tithing 
within  this  parish  in  respect  of  which  some  payment  is  not  made,  ?^^J  ^^' 
/•  e.  there  are  no  unprofitable  sheep.     As  to  the  fact  of  these  pay-  head  for 
ments,   no  witnesses  are  called  to  disprove  their  existence;  but  ^rou^ht 
the  plaintiff  says,  that  this  is  only  a  wool-tithe,  and  not  good  be-  into  the  ps- 
cause  no  tithe  for  wool  is  due  before  severance.     True,  but  I  do  not  canl^emas 
know  why  a  customary  payment  antecedent  to  the  tithe  being  due,  ^^^  ciipt  in 
may  not  be  a  good  custom :    thus,  a  payment  in  March  instead  of  i^  il^of ' 
clipping  time;  and  if  so,  I  do  not  think  this  necessarily  a  tithe  of  t>the  of 
*  agistment  and  not  of  wool.     By  the  canon  law,  the  tithe  of  wool  ^  head  for 
upon  sheep  removed  from  one  parish  to  another,  was  apportioned  *®^'^® 
between  the  clergy  of  the  different  parishes.     We  do  not  adopt  fore  CawUe- 
the  canon  law,  but  allow  a  tithe  of  agistment  for  sheep  removed  ^'^-^^^^ 
out  of  the  parish :  nevertheless,  where  the  canon  law  is  founded  in  before 
great  equity,  I  do  not  see  why  a  custom  similar  to  it  is  not  good.  ^^M^an 
As  to  the  objection  to  the  time  being  indefinite,  those  words  may  average 
be  expunged :  and  upon  the  whole,  I  think  these  madtises  good  in  ^e  wck!i  °' 
point  of  law.  «•"»«*  «** ; 

*^  wiU  be 

good :  tiie  latter  payment  may  be  applicable  to  the  wooUtithe,  though  not  then  due. 

As  to  the  other  moduses^  there  is  no  objection  to  the  manner  of  *[  1335  ] 
pleading  them;   but  it  is  objected,  that  they  are  not  sufficiently  ^^"^^^ 
proved,  and  if  they  were,  still  that  they  are  no  bar  to  the  vicar,  used  in  the 
As  to  the  fact  of  their  existence,  there  is  great  looseness  and  un-  J^^^  * 
certainty  in  the  evidence ;  the  witnesses  do  not  know  what  is  meant  which 
by  agistment;    on  the  other  hand,  the  fact  of  payment  is  clear,  J^^ ,> 
and  also  the  fact  of  no  claim  having  been  ever  made  before  the  pre-  indefinite, 
sent  suit;  and^  undoubtedly,  it  is  not  fit  that  we  in  this  stage  should  J^^gcd.^^' 
decide  upon  it;  therefore  if  an  issue  is  prayed,  the  vicar  is  clearly 
entitled  to  it. 

But  the  vicar  says,  that  he  is  not  barred  by  these  payments,  and  A  modus 
that  his  tide  is  under  the  endowment  of  all  the  small  tithes.     He  men^titha 

Vol,.  IV.  F 
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1790.    -can  only  be  entftled  to  what  the  rector  bad  a  power  to  gWe;  and 

**~~    the  cases  cited  by  the  defendant's  counsel  upon  this  point  are 

w.        decisiTe.    Therefore  if  these  payments  have  existed  immemorially, 

^""^  and  in  lieu  of  the  tithes  of  agistment  as  well  as  hay,  the  vicar  has 
pttd  to  the   i|o  right,  (a) 

rector,  is  a 

bar  to  the  demand  of  tfiat  tithe  by  the  Yiear,  although  by  the  eodowment  he  has  all  the  smaH  tithes. 

Aglstanflnt-  As  to  the  claim  of  agistment-tithe  for  tlie  cattle  fed  upon  the 
d^oTdte  ^ii^ii^^^iis  out  of  the  parish,  I  am  clearly  of  opinion,  that  tithe 
herbage       of  agistment  is  not  within  the  meaninir  of  the  statute  of  Ed.  6. 

eaten  bT  ^^  *  i 

cattle  1^     Agistment-tithe  is  the  tithe  of  the  herbage,  not  of  the  cattle;  and 
tithable ;  it  it  may  be  defined  to  be  paid  in  respect  of  the  herbage  of  cattle  not 
of  the  im-    tithable,  with  as  much  propriety  as  of  barren  cattle.     That  it  is  not 
P«7«n«nt    the  tithe  of  the  improvement  of  the  cattle,  is  clear  from  the  observ- 
ation, that  no  tithe-agistment  is  due  for  cattle  fed  on  oil-cakes,  &&, 
and  the  case  of  no  tithe  of  agistment  being  due  for  after-pasture,  is 
decisive  as  to  the  nature  of  the  tithe,  {b) 
When  grass      What  was  the  intent  of  this  statute?    It  was  to  remedy  the  nu- 
cut  for  hay»  merous  frauds  which  might  be  practised,  and  to  prevent  the  losses 
d^^r^^     which  might  be  sustained  by  the  parson  from  the  difficulty  and 
after-pas.     almost  impossibility  of  ascertaining  where  the  tithes  of  the  catde 
uire.  *were  due.     It  would  be  impossible  to  know,  on  an  extensive  wfld 

tithe  is  not   commou  like  this  fen,  where  the  young  were  dropped,  &c.     To 
1  &3°e5*6   "^^^^^  ^^  difficulty,  and  prevent  frauds,  the  statute  passed ;  but 
CIS.  s.d.    the  reason  does  not  apply  to  the  tithe  of  the  produce  of  tlie  soil. 
[13363  Whenever  that  question  became  important,  the  remedy  was  obvi- 
ous, by  taking  the  boundaries. 

On  the  plaintiff  declining  to  take  issues  on  the  moduses^  the  bill 
was  dismissed  with  costs. 


H.  31  Geo.  III.    A.  D.  1791.   Scac. 

Jones  V.  Le  David.    lEyr^s  MSS.] 

4'wMd*s         ^^^  ^'  ®'  ^y^^'  —  '^^^  ^^  ^*^  ^'^  ^7  *®  impropriator  of 
Deer.  372.    the  rectory  of  St.  Peter  in  Caermarthen  for  tithes  of  com  on  two 

?n  itoTna^  acres.  The  defence  was  under  the  5th  section  of  the  2  &  3  i?.  6. 
uireapt/or  c.  13.  which  is  thus:  ^^  Provided  always,  and  be  it  enacted  by 
Slinfaiiiie-  ^^  authority  aforesaid,  that  all  «uch  barren  heath  or  waste  ground, 
diately  pay  other*  than  such  as  be  discharged  from  the  payment  of  tithes  by  act 
withstMd-  ^^  parliament,  which  before  this  time  have  laid  barren  and  paid  no 
ing  a  great  tithes  by  reason  of  the  same  barrenness,'  and  now  be  or  hereafter 
imruned  in  shall  be  improved  and  converted  into  arable  ground  or  meadow, 
inclosing,     ^^  fi^Qm  heuccforth  after  the  end  and  term  of  seven  years  next 

(a)  Anon-t  1  Mod.  SI 6.     Woodnath  y.  Lord        {b)  See  alsOi^carr  ▼.  2Vm«  C^B.^  Anstr.  760. 
Cobhamy  Bun.  180.  supra  653*  vtfra  1445. 
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after  such  improTement  fully  ended  and  determined,  pay  tithe  for     1791. 
the  com  and  hay  growing  on  the  same;    any  thing,  &c."     ITie       .^^ 
sixth  section  having  some  relation  to  the  fifth,  I  will  state  that  also:         ▼. 
"  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,        ■*^«»* 
that  if  any  such  barren,  waste,  or  heath  ground,  hath  before  this 
time  been  charged  with  the  payment  of  any  tithes,  and  that  the 
same  be  hereafter  improved  or  converted  into  arable  land  or 
meadow;  that  then  the  owner  or  owners  thereof  shall  during  seven 
years  next  following  from  and  after  the  same  improvement,  pay 
Sttch  kind  of  tithes  as  was  paid  for  the  same  before  the  said 
improvement/' 

The  land,  the  tithe  of  which  is  demanded,  is  part  of  a  common 
adjoining  to  the  town  of  Caermarthen  belonging  to  the  burgesses, 
formerly  lying  open  and  depastured  by  cattle  and  geese,  which  in 
the  year  1785  was  inclosed  and  converted  into  tillage.  One  end 
of  it  was  wet,  and  there  was  a  considerable  epqsence  incurred'  in 
draining  as  well  as  in  inclosing.  It  was  partly  sowed  in  the  spring 
of  1785  with  oats,  and  without  any  manure  produced,  the  wit- 
nesses for  the  plaintiff*  say,  a  fine,  strong,  luxuriant  crop;  and  it  [  1^^?  ] 
is  not  denied  on  the  other  side  that  the  crop  was  valuable.  In  the 
autumn  of  the  same  year  it  was  limed  and  sowed  with  wheat,  and 
produced  a  reasonably  good  crop.  As  to  the  quality,  condition, 
and  valuer  of  this  ground  before  the  inclosure,  the  witnesses  on 
the  part  of  the  plaintiff*  and  those  on  the  part  of  the  defendant 
differ  so  essentially,  that  it  would  be  difficult  to  extract  from  the 
evidence  any  fiict  respecting  those  particulars  upon  which  the  court 
could  rely;  and  as  We  think  it  not  necessary  to  the  decision  of  the 
question,  that  the  condition,  quality,  and  value  of  the  ground,  should  .  ' 
be  more  distmcdy  known,  we  lay  all  the  heap  of  contradictory  evid* 
etice  with  which  this  cause  has  been  loaded  entirely  out  of  the  case; 
and  the  merits  of  the  cause  will  then  be  reduced  to  this  short  question: 
Whether  lai^d  capable  of  producing  a  crop  of  com  without  extnu>r* 
dinary  expence  in  tillage,  is  protected  by  the  statute  of  2  &  3  E.  6.? 
And  we  must  say,  as  my  lord  Hardwicke  said  in  the  case  otStodc^ 
*wdl  V.  Teny^  ^^  we  must  be  guided  by  the  determinations  made  Supnsss. 
on  the  act,''  all  which  have  been  agreeable  to  lord  Cok^s  comment, 
S  Inst.  66S.^  where  the  rule  laid  down  is,  if  land  is  in  its  own  ' 
nature  so  barren  as  not  to  be  proper  for  agriculture^  after  it  is  ixn.^- 
proved,  it  shall  not  pay  tithe;  but,  if  in  its  own  nature  it  is  fit  for 
tillage,  but,  by  reason  of  wood  or  other  accidental  circumstances  it 
was  not  turned  into  tillage  before^  upon  the  taking  away  oi  that 
accidental  circumstance  it  shall  pay  tithe  presently  on  beu^  tuitted 
to  tillage.  Lord  Hardtsdcke  in  that  case  supposes,  that  the  question 
whether  ,land  is  in  its  own  nature  so  barren,  as  not  to  be  proper 
ibr  agriculture,  would  be  to  be  determined  by  the  answer  to  another 
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1791  •     question,  what  was  necessary  to  the  first  cn^  ?    Mr.  SelicHor  Ge- 

"^I  ~ .  neral  in  his  argument  expressed  a  doubt  from  whence  l6rd  Hard" 
T.  wkke  collected  his  doctrine.  If  suipte  naturd  sterilis  be  the  trae 
^^'  definition  of  barren  in  tfab  statute,  lord  Hardwick^s  doctrine  is 
founded  on  the  very  nature  of  the  thing.  If  land  will  bear  a  crop 
of  com  without  expence  in  tillage,  it  must  be  decisive^  that  this 
land  is  not  sudpte  naturd  sterilis.  Inclosure  is  essential  in  some 
situadons  to  the  enjoyment  in.  severalty,  without  being 'essential  to 
the  fertility.  Draining  may  be  a  great  improvement,  may  render 
land  more  productive,  which  wouM  be  productive  without  it.  It  is 
not  therefore  because  a  great  expence  is  incurred  by  inclosing  and 
draining  land  without  more,  that  such  land  shall  be  protected  by 
the  statute.  If  a  piece  of  this  land  had  been  staked  out  and  in- 
closed with  a  temporary  fence  of  rod  hurdles,  we  see  no  reason  to 

[  1S3S  ]  bdieTe  that  it  would  not  have  produced  com,  if  ploughed)  and 
sowed ;  or  hay,  if  the  grass  had  beoi  left  to  grow  on  it.  This 
inclosure  therefore  was  J>ut  a  mere  change  of  the  mode  of  occupa- 
tion. If  the  statute  had  provided,  that  in  all  cases,  land  converted 
into  arable  ground  or  meadow,  shall  be  discharged  of  the  tithe  of 
corn  or  hay  growing  thereon  for  seven  years,-  this  land  might  have 
been  discharged :  but,  when  land  of  a  certain  description  only  is  to 
be  discharged,  we  are  to  inquire  whether  the  land  sought  to  be  dis- 
charged is  of  that  description ;  and  as  to  this  land  which  is  the  sub- 
ject of  this  bill,  it  is  so  satisfactorily  proved  by  lord  Hardvoick^s 
criterion  not  to  be  of  this  description,  that  we  are  obliged  to  say 
that  this  land  is  not  protected  by  the  statute. 

The  nature  of  this  case  does  not  require  that  we  should  enter 
into  a  particular  consideration  of  the  authorities  in  the  books  from 
the  case  of  Slockwell  v.  Terry  upwards  to  the  first  determination 
that  was  made  upon  this  statute.     But  I  would  observe  that  with 

Infifa  1594.  regard  to  two  more  modem  cases,  that  of  Byron  v.  Lamb  in  the 
court  of  chancery,  which  was  determined  by  me,  sitting  for  the 

SupniisT.  Chancellour,  and  the  case  of  the  Balbeck  inclosure  in  Uorthumberlandy 
which  was  in  this  court,  we  do  not  mean  to  question  either  of  those 
decisions.  In  the  first  case  there  was  a  large  bank  to  be  thrown 
down  before  the  plough  could  go  upon  it :  in  the  latter  case  from 
the  exposed  situation  of  the  ground,  no  corn  could  go  there  without 
first  incurring  the  expence  of  stone  walls  to  protect  it  firom  the  se^ 
verity  of  fhe  climate(a).  These  were  expences  necessary  to  the  first 
crop;  the  ground  could  not  have  been  made  to  produce  the  first 
crop  without  them;  these  expences  were  more  essential  to  give 
fertility  to  the  soil  than  manure.     I  will  add  that  we  do  not  mean 


(a)  See  that  case  tupra  1 197.,  but  Uie  (kct  here  stated  does  not  appear  there  $  — *«^  that 
report  of  Uie  oue  was  eztnu:ted  firom  Lord  C.B.  .^re*s  notes. 
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ta  conclude  ouiselves  from  construing  this  statute  very  liberally  in     1791« 
other  cases  that  may  arise^-as  far  as  we  can  do  it  consist^tly  (I  will   "^       ' 
not  say^  with  all  the  detecminations  upon  the  statute,  but)  with         v. 
the  principle  upon  which  those  determinations  were  founded.     As  ^  ^^*«^ 
to  one  of  those  determinations  in  particular,  in  the  case  of  land 
newly  gained  from  the  sea,  if  that'  determination  can  be  supported 
at  sily  it  must  be  by  other  reasons  than  those  assigned  in  the  book; 
if  such  land  is  not  protected,  it  must  be,  because  it  is  not  within 
the  description  in  the  statute,  because  it  i&neither  barren,  nor  waste, 
nor  heath  ground,  but  from  the  moment  of  its  existence  as  land,  is  [  1335^3 
fertile,  inclosed,  and  capable  of  tillage,  and  therefore  of  a  description 
which  the  particularity  of  the  statute  cannot  attach  .upoa(a)^. 
Decree  an  account  with  costs* 


H.  SlGeo-IIL    A.  D.  1791.    Scac. . 

Markkam  v.  Laycock.    [MS.] 
Lord  C,  B.  JBv^^.  —  This  is  a  bill  which  is  broucht  by  the  S.C. 

*     •  •  4  Wood's  • 

plainti£^  Mr.  Geo*  Markhamy  who  is  vicar  of  Carlton  near  Skip^  i>ecr.*s7s.. 
ton^  in  the  county  of  York,  for  an  account  of  tithes  of  hay,  agistment,  A  modut  of 
calves,  wool,  and  lamb.      His  title  as  vicar  was  admitted.    The  tAm^rZ 
▼icarage  is  endowed.     An  endowment  appears   to  be  registered  ««rbyUje 
in  the  registry  of  York  in  the  book,  intitled,  *^  Ordinatio  Vicar ie  every  ox* 
JEcdesie  de  Calton  in  Craven,"  and  is  dated  on  the  second  calends  of  P^  ^ 
July  in  the  6th  year  of  the  archbishop's  pontificate.    By  this  it  ap-  ox^ng 
pears  that  the  vicar  was  endowed  with  the  tithes  of  butter,  cheese,  ^"^°"^ 
milk,  calves,  pigs,  and  all  other  tithes  (those  of  com  and  grain  only  arable^mea. 
excepted).  —  This  evidence  of  the  endowment,  with  the  admission  ^i^^. 
of  the  plaintifPs  title,  was  his  primd  facie  case.     It  was  admitted  ter  the  rate 
on  the  part  of  the  defendants,  that  as  to  the  tithe  of  agistment  on  the  i^  uwpoie 
lands  in  the  occupation  of  the  several  defendants  (the  Hall  farm  only  <f  p«cti»  in 
excepted)  the  account  could  not  be  resisted  on  any  legal  ground,  tithe  of  kau 
though,  as  is  the  case  in  many  other  places  in  that  part  of  the  ^nnng  on 
countiy,  the  vicar  had  not  been  in  the  actual  perception  of  that  gang»  is 
species  of  tithe.  '  ''^^Z^ 

On  the  part  of  the  defendants  a  modtis  was  insisted  upon  bi  Id. 
for  a  barren  cow ;  but  this  modus  was  in  the  course  of  the  cause  given 
up;  so  that  as  to  the  agistment  an  account  will  be  to  be  directed 
generally,  and  also  with  regard  to  the  tithes'  of  calves,  wool,  and 
Iambi  arising  upon  lands  in  the  occupation  of  the  defendants^  the 
Hall  farm  excepted* 


certainty.. 


(a)  See  also    Gaieden   t.    Gilbert^   1    Wood's  wick  t.  Coflins,   S  M.   &  S.  349.   infra.    Lord 

Deer.  89.     Mcock  t.  HUyard,  ib,  279.     Hankin  SeUea  t.  Powell,  6  Taunt.  297.  itt/ra,     A'ingimi 

V.  F0tMerin^nh  3  Wood's  Deer.  ]  84.     ITar-  t.  JMingslfij,  3  Fri.  465.  infra. 
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ia  the  jcar  16M,  mmnAtTm  174S,  md^llUmk,  seicn  dkcn 
<lo«B  to  the  year  1777,  in  all  vIkIi  tAtt-hmj  in  kind  is 
to  be  dae  to  dke  ▼or  fiom  the  fUi;  vUdh  I  tdoe  to  be  the 
HUZ  (farak  Ii;  mpam  the  cvidoKx^  the  ▼ior  dkinks  fit  to  pny  an 
iMBe  as  Id  tUi  flndk%  «e  dnnk  k  cannot  be  icfaseiL  Ifhesbonld 
decfine  an  mk^  we  dbaO  be  — *^*^^*^  to  nake  a  decree  upon  the 
bot  of  thk  andh%  aa  far  as  respects  the  land  m  the  oonqMitioii  of 
the  aetend  defcndanlB  pared  of  the  andeM  Haff  faim. 

On  the  part  of  the  other  defendant  inimnna  of  land  not  pared 
</ die  ancient  Hofffann,  th^  plead  in  their  answer  that  there  is  a 
modm  pajaUe  at  Midmwmrr  of  SdL  fix*  each  and  ererjr  o^ang  of 
land,  oontainiiig  sixteen  acres  of  aiaUe,  meadow,  and  pasture^  siter 
the  nle  of  seven  janis  to  the  pole  or  perdi,  by  diem  occapied 
within  the  parish,  in  lien  of  the  tithes  of  grass  made  into  hay  yeariy, 
arising  mthin  the  said  ozgang  of  land;  and  the  defendants  state  the 
quantities  of  ardblci,  meadow,  and  pastnre  land  occupied  by  them 
reqiectirdy  in  the  years  fx  which  an  acooont  of  tithe-hay  is  de- 
manded faj  the  bilL 

In  the  terriers  it  is  said,  «  Tidie  of  hay  m  kind  for  the  HdU: 
the  rest  of  the  parish  erery  oxang  ddL"  It  is  perfecdy  reasonable 
to  imdentand  the  terriers  to  impcnt  that  there  was  a  cnstomaiy 
pqrment  in  this  parish  of  SdL  by  the  oxgang  in  lien  of  tithe-hsy. 
Bot  this  paqrment  is  described  in  the  torriers  in  sndi  ireiy  general 
terms,  that  it  goes  bot  a  Tery  little  way  indeed  towards  esteUishing 
die  paiticalar  cnstomaiy  payment  insi^ed  opon  by  these  defendants. 
And  the  difficidty  of  ertablishing  in  eridenoe  the  wtodms  which  the 
defendants  hare  pleaded  is  increased  in  consequence  of  the  modem 
payments  in  lien  of  tithe-hay  having  been  geneially  computed  not 
by  the  ozgang,  bot  by  the  day's  mowing.  Not  that  the  modem 
payments,  accounted  kt  zs  tfaqr  are  in  the  evidence  of  this  cause, 
alEmd  any  contradiction  to  the  terriers;  for  the  Yicars  who  appear 
to  have  mtroduced  that  TariatioD,  appear  also  to  have  acknowledged 
in  the  Tcry  act  of  doing  it,  that  the  true  payment  was  by  the  ox- 
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gang,  and  that  the  modern  payment  was  substituted  by  them  oiily     1791. 
as  a  more  convenient  mode  of  collecting  the  oxgang  payment.  Thus 


explained,  they  become  rather  evidence  of  a  custcmiary  payment  by        t. 
the  oxgang  than  a  contradiction  to  it.     But,  though  we  can  get  r'^^Xi^i 
thus  far,  yet  it  is  also  certain  that  a  defendant  who  insists  upon  a 
customary  payment  in  Ken  of  tithes,  is  bound  to  state  that  payment, 
and  to  prove  it  with  such  particularity,  that  for  a  duty  which  is  cer- 
tain, the  reeompence  may  also  appear  to  be  cestain;  and  therefore 
what  the  oxgang  in  this  case  consists  of  both  as  to  quality  and^ 
quantity  of  land;  how,  by  whom,  and  when  the  payment  is  to  be^ 
made^  and  in  lieu  of  what,  were  necessary  to  be  stated.     And  it 
must  be  a  legal  consequence  clearly  deduciblefh>m.what  is  so  stated^* 
dmt  the  recompenee  is  eertain.    The  defendants  amplify  tbe  de* 
scription  of  the  customary  payment  in  the  terriees,  as  I  have  before 
observed  in  tfais^  manner;  tlMit  there  is  payable  at  Midsummer  S(L^ 
for  each  and  every  oxgang  of  land  containing  sixteen  acres  ;of  arable, . 
meadow,  and  pasture,  after  the  rate  of  seven  yards  to  the  pole  or 
perch,  by  them  occupied  in  lieu  of  grass  made  into  hay  yearly  arising . 
within  the  said  oxgang  of  land.    As  they  put  it,  they,  use  the  torn. 
^ofig  as  a  known  denomination  of  a  specific  quantity  of  arable,, 
meadow,  and  pasture  land  in  any  man's  occupation.    Now  it  cer-> 
tainly  is  not  a  term  well  affiled  to  a  specific  quanti^  of  arable^ 
meadow,  and  pasture  land.     Dttfresne  in  his  Glossary,  668.  defines- 
Ae  bovata  temgj  which  is  the  oxgang,  to  be  modus  agriy  sic  didusy 
qulbd  ionium  terr4B  conUneat^  quatiium  bos  unus  {velpar  bourn)  arare 
potest.    In  another  place^  we  find  an  oxgang  and  oxgate  of  land  to 
be  mensura  quaiuar  jugerum^  voce  signarUe^  bovis  iter. 

A  term  so  defined  seems  not  tabe  a  very  proper  denomination^ 
for  meadow  or  pasture  landi  aQcI  I  belies  i^would  be  very  difiicult 
to  find  an  instance  in  Domesday,-  or  any  otjier  ancient  record,  or  in . 
any  of  the  ancient  charters^,  or  in.  any  of  our  writs  or  judicial  pro- 
ceedings, in  which  the  bovata  /^mr  and  the  oagang  are  not  applied^: 
exclusively  to  arable  land..    Although  this  be  so  in  point  of  strict 
definition,  yet  we  agree  it  is  enough  for  the  present  purpose,  if,  in. 
fiurt,  a  specific  quantity  of  land  in  tliis  parish  has  acquired  by  usage 
this  denomination  of  oagang.    And  this  will  answer  an  objection, 
that  an  oxgang  will  contain  a  quantity  of  land  more  or  less  accord- 
ing to  the  quality  of  that  land,  and  may  therefore  contain  diiBferent 
quantities  of  land  in  di£Ebrent  parts  of  the  parish;  from  whence  it 
was  argued  that  the  modus  was  repugnant  by  confining  the  oxgang 
to  one  specific  quantity  f  for  if  the  oxgang  can  be  received  as  tbe 
inere  denomination  of  quantity,  there  is  no  room  for  that  objection, 
which  proceeds  upon  the  ground  of  the  oxgang  necessarily  varying 
s^^cording  to  tbe  quantity  that  can  be  ploughed:  in  a  year* 
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179I.  In  a  case  where  there  has  been  a  customary  payment,  and  ther^ 
has  been  reason  to  expect  that  the  payment  insisted  upon  may  be 
▼.-  made  out  in  evidence,  and  may  be  supported  in  hiw,  it  has,  in  mo- 
^^*^*^^'^*  dem  times  at  least,  been  permitted  to  us  to  treat  it  with  some  de- 
gree of  indulgence ;  we  send  the  fnoAis  to  be  tried  by  a  jury,  who 
n^ative  die  inaccurate  modusj  and  find  the  true  <me*  But  we  are 
now,  to  s^  how  this  modus  is  proved  in  point  of  fact,  and  that 
brings  us  to  the  consideration  of  the  evidence  laid  befiwe  the  court 
in  support  of  it  It  is  truly  observed  on  the  part  of  the  plaintiff, 
that  as  to  the  particular  modus,  the  evidence  is  very  loose  and  unsa- 
tisiactory.-  It  consists  of  a  reputation  and  tradition  delivered  down 
to  the  witnesses  by  old  people,  that  they  paid  for  their  titbe^y  at 
the  rate  of  Sd.  per  oaigang;  and  they  go  so  &r  as  to  say,  that  the 
oxgang  contained  sixteen,  or  about  sixteen,  customary  acres.  There 
are  not  more  than  three  witnesses  who  go  so  fiir.  I. do  not  observe 
that  any  one  of  these  witnesses  speajts  to  that  part  of  the  modu^ 
'  which  describes  what  an  acre  is,  viz.  at  the  rate  of  seven  yards  to  the 
pole  or  perch ;  nor  do  they  speak  to  what  is  more  material,  to  the 
sorts  of  land  which  are  to  be  included  in  the  admeasurement  of  the 
sixteen  acres.  This  is  the  more  extraordinary,  because  in  the  or- 
dinary course  of  things  one  should  expect  to  find  a  modus  for  the 
tithe  of  grass  made  into  hay,  at  so  much  an  acre,  or  so  much  for 
every  sixteen  acres,  to  be  the  acre  or  sixteen  acres  of  that  land 
whereon  the  tithable  matter  was  to  arise;  whereas  the  modus  is 
here  calculated  upon  the  acre  of  lands  arable,  meadow,  and  pasture. 
If  I  might  indulge  conjecture^  I  should  think  it  very  probable  that 
the  payment  by  the  organg  was  calculated  upon  the  whole  quanti^ 
of  land,  whether  arable,  meadow,  or  pasture.  But  my  conjecture 
goes  fiirther,  that  these  payments  were  for  ancient  fiirms  consisting 
of  so  many  oxgangs  each ;  I  think  there  are  in  the  evidence  allu- 
sions to  those  ancient  payments  so  understood.  The  reason  given 
by  Mr.  Tenfuint,  one  of  the  former  vicars,  for  varying  the  mode  of 
collecting  is,  that  it  was  impossible  to  collect  in  Carleton  by  the  or^ 
gar^;  for  that  estates,  when  they  came  into  new  hands,  were  split 
into  many  parts  and  sold  off.  Now  there  could  be  no  impossibility 
if  the  oxgang  was  to  be  computed  upoa  the  actual  state  of  the  occu- 
pation upon  the  day  when  the  tithe  .was  to  be  demanded;  if  upon 
every  sixteen  acres  consisting  of  all  the  arable,  and  all  the  meadow, 
and  al}  the  pasture  that  each  man  had,  there  would  be  no  difficulty  at 
alL  On  the  other  hand,  if  the  ojsgang  consisted  of  specific  lands, 
which  had  been  anciently  so  described,'  if  they  had  gotten  into  dif- 
[  1843  2  ferent  hands,  and  split,  there  would  be  a  difficulty,  and  it  would  be 
impossible  for  the  vicar  to  make  his  collection.  So  it  seems  to  me, 
that  the  witness  in  this  manner  of  conversing  about  it^  supposes  that 
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he  understbod  ihe^ojcgang  consisted  of  specific  lands^  and  not  of     1791. 
particular  lands  that  might  have  come  firom  time  to  time  into  the   "J^^^^^^ 
bands  of  di£Perent  persons.     Mr.  RobertSj  /who  is  the  person  that        v. 
mentions  this,  speaks  of  some  paying  two  oxgangs,  and  -some  for    -^^^^^* 
proportions  of  an  oxgang,  where  part  of  the  estate  had  been  sold 
off,  which  seems  to  me  to  &vour  my  conjecture*    And  indeed,  if 
this  ozgaiig  modus  is  ever  to  be  supported,  it  must  be  supported,  as 
I  apprehend,  as  a  farm  modus,  and  not  as  a  parochial  modus.     As  a 
parochial  modus  it  is  not  supported  in  fact  by  the  evidence,  which  puts 
an  end  to  this  part  of  the  cause ;  for  if  there  be  not  reasopable^rint^ 
fade  evidence,  the  court  ought  not  to  send  this  cause  to  an  issue, 
merely  to  give  the  defendant  a  chance  of  making  out  a  case  which 
he  could  not  make  out  before  the  court*     But  I  will  go  further^ 
and  add,  that  if  this  mpdus  had  been  sufficiendy  supported  in  fiu^t  by 
the  evidence,  even  if  it  were  now  established  by  the  verdict  of  a 
jury,  still  we  could  make  no  decree  «qpon  it;  for  we  are  of  opinion 
that  this  modus^  as  it  is  laid,  is  bad  in  point  of  law.    I  have  ab'eady 
stid,  that  it  is  necessary  to  the  validiQr  of  a  modus^  that  it  should 
be  a  certain  reoompence  for  a  certain  duty.    There  is  a  class  of 
cases  upon  this  head  oimoduses  void  for  uncertainty,  in  Startup  v*  Supra  587. 
Dodderidge,  2  Ld.  Bajfm.  1 158.    They  were  referred  to,  and  con- 
sidered by  us  in  the  case  of  Tracis  v.  OxUm,  where  a  hay-penny  was  Supni06«) 
set  aside  on  the  ground  of  uncertainty.    If  the  modus  had  been 
estahUshed  in  that  case^  not  one  of  the  ancient  messuages  would 
have  paid  if  they  happened  not  to  have  mowing  lands;   and  if 
they  had,  and  all  the  mowing  lands  had  belonged  to  one  messuage^ 
the  only  recompence  would  have  been  \d.  which  was  unreasonably 
and  therefore  the  modus  was  void,  (a) 

As  the  modus  is  stated  in  this  cause,  the  oxgang,  in  respect  of 
which  the  payment  of  Sd.  is  ta  be  made,  is  to  con^st  of  arable, 
meadow,  and  pasture,  and  without  any  specification  of  proportions; 
and  there  is  nothing  to  pay  for  an  oxgang  of  arable  only,  or  an 
oxgang  of  arable  and  pasture.  By  the  fluctuation  of  lands  in  this 
parish,  it  may  hi^pen  that  the  arable  may  be  occupied  separate  from 
the  meadow  or  pasture;  as,  for  instance,  suppose  the  number  of  acres 
m  this  parish  would  make  100  oxgangs  at  sixteen  acres  to  an  ox- 
gang, and  each  of  those  oxgangs  consisted  of  arable^  meadow,  and 
pasture;  there  would  then  be  100  threepences  to  be  paid  to  the 
vicar  in  satis&ction  of  his  tithe  for  the  meadow.  But  suppose  [  1344  j 
one  half  of  those  oxgangs  to  have  no  meadow  to  be  distributed 
amongst  the  other  fifl;y;  in  that  case,  the  vicar  could  have  but 
3</. ;  which  brings  the  case  within  the  same  principle  as  that  of 
Traois  v.  Oxton.     And  this  will  not  be  the  case,  if  we  suppose^ 

(a)  Sm  alto  WoUe^  ▼.  MadfiOd,  S  Pri.  2la  iftfra.     HurdcaUk  v.  Sclater,  tupru  784. 
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1791.     that  it  were  proved,  which  it  is  not,  that  this  modus  was  payable 

"TZ^j^Z    for  every  oxgang  of  land,  whether  it  had  any  meadow  or  not 

▼.         in  it,  so  as  to  make  the  whole  parish  contribute  a  certain  sum  at 

Lm/cock.     jj  gygjj^  jQ  ^Q  vicar,  which  sum  shall  be  neither  more  nor  less; 

because  in  thit  case  (the  case  I  first  put)  all  tlie  lands  in  the  parish 

reduced  to  their  own  proper  oxgang  contribute  their  proportions 

to  one  fixed  and  certain  reconipence  for  the  tithe  of  the  meadow 

land,  which  will  be  always  payable  to  the  vicar,  oat  of  the  speci* 

fie  lands,  independent  of  die  uncertainty  and  fluctuation  of  the 

occupation. 

The  conclusion  is,  that  this  modusj  being  neither  proved  in  fact, 
nor  good  in  law,  the  plaintiff  will  be  entitled  to  tithe-hay,  whidi 
he  prays  by  his  bill.  The  only  question  is,  whether  the  vicar  prays 
an  issue  upon  the  modus  for  the  Hall  fiumu  The  vicar  praying 
such  issue,  his  Lordship  added,  ^  Let  tliere  be  an  issue  upon  that 
modus  in  the  terms  of  the  answer  to  be  tried  at  the  summer  assises. 
As  to  the  residue  the  defendants  are  to  account:  the  modm  not 
being  proved,  nor  being  good  in  law,  the  defendants  are  to  aoooont 
for  the  tithes,  and  the  tithe  of  agistment,  calves,  wool,  and  lamb. 
And  reserve  the  consideration  of  costs  till  iiirther  directions  of  die 
court  shall  have  been  taken. 
June  2,  1792. — ^The  jury  found  that  there  waa  nosueh  modus 
'  as  alleged  by  the  defendant,  but  found  another  modus^  and  indorsed 
specially.  And  the  court  ordered  an  account  to  be  taken  of  the 
tithe  of  hay  and  agistment,  and  what  was  due  firom  the  defendants- 
for  the  modus  as  found  by  the  jury,  but  without  costs ;  but  the 
plaintiff  was  to  have  costs  at  law,  and  they  forther  ordered  the  biQ 
to  be  dismissed  without  costs  as  to  calves,  wool,  and  lamb* 


1 1S45  ]  H.  31  Geo.  in.    A.t>.  1791.    In  Cane. 

Heathcote  v.  Mairvwaring.    [3  Br.  Ch.  Rep.  217.] 

Aredoom-  In  ^this  case  it  was  stated  by  Mr.  Uoyd^  and  admitted  by  the 
am^^be  ^^^^^^  fo^  ^^  defendant,  that  in  the  cases  o(*Bobinson  v.  Appldon^ 
e^liabed  and  in  \HaiDes  v.  Swain,  Exchequer  sittings  after  Trinity  1789,  it 
dbewingthe  ^^  Settled,  that  a  composition  real  could  not  be  established  with* 
^leedinr  out  shewing  the  deed  by  which  it  was  created;  or  proving  the 
wisoMted,  'ft^^^^  existence  of  such  a  deed;  for,  otherwise  every  bad  modus 
or  prorii^  would  be  set  up  as  a  real  composition ;  and  there  would  be  no  line 
ence.  drawn  between  them;  and  the  Master  of  the  RoUs  agreed  this  to 

be  so.  (a) 

•  Snpim  1161.  t  ^Pn  1SS4. 

(a)  See  alio  Sawbridge  r.  BmUon,  S  Anstr.  37.    CkaiJUid  ▼.  JPiyer,  1  Fri.  25S.  115^.     Knisfti  V. 
infra  1397.     Rolhenm  ▼.  Fanthaw^  3  Atk,  628.     HtUetf^  Vf^  1531. 
tupra  809.  Bmtut  v.  Neak^  Wigbtw.  S24.  »^ra. 
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Tr.  SI  Geo.  III.    A,  D.  1791.    Scac.  ^'^^^^ 

F^kev.  Brock.    [MS.]  ^f^ 

Kl^G  moved  to  consolidate  seven  tithe  suits,  where  there  were     ^^*^' 
several  bills  filed  against  seven  different  defendants. — No  cause  may  move 
was  shewn.  toconioU- 

Eyre  C.  B.  said,  that  the  court  always  required  an  affidavit,  tithe-suits 
that  the  defendants  do  not  defend  by  common  subscription.     But,  ^??^?^^ 
as  no  cause  was  shewn,  the  order  was  made  absolute,  {a)  do  not  de- 

,^^,^^^,^^^^^^^,^^  fendbyRib- 

wriptioo. 

M.  32  Geo.  III.    A.  D.  1791.    Scac, 

Tantberlain  v.  Humpfirey.    [MS.] 

This  was  a  bill  by  the  impropriate  rector  for  agistment«tithe  in  S.C. 
the  parish  of  Uanegin,  in  the  county  of  Merioneth,  against  Hunh'  i)^'^^^ 
pkrey  and  others.    The  bill  stated  the  plaintiff's  title  as  purchaser 
of  the  rectory  and  tithes  in  1761,  his  own  seisin;  and  ever  since  a 
general  perception  of  tithes  great  and  small,  except  the  tithes  in 
1784,  which  be  demised  to  his  two  co-plaintiffs  for  three  years: 
that  the  defendants  occupied  lands  upon  which  they  agisted  cattle. 
The  bill  also  charged,  that  the  defendants  until  1784  had  paid  tithe-  [  1346  ] 
agistment  or  a  satis&ction,  and  that  the  .curate,  who  was  also  a  de- 
fendant, claimed  agistment-tithes. 

The  answer  of  the  defendants  insisted,  that  neither  the  plaintiff 
nor  his  predecessors  ever  received  tithe  of  herbage  or  agistment, 
and  put  the  plaintiff  to  prove  his  title  to  the  rectory.  They  ad- 
mitted, that  for  several  years  past  the  plaintiff  received  certain 
tithes,  and  the  officiating  minister  received  the  rest  They  ad- 
mitted also^  that  they  had  agisted  cattle  upon  their  lands;  but 
denied  the  right  of  the  plaintiff  to  an  account  of  agistment-tithe 
without  shewing  an  actual  seisin  or  possession  of  such  tithe ;  and 
insbted,  that  the  curate  doing  duty  was  entitled  to  tithe-agistment 
as  part  of  his  stipend  ;  and  diat  a  modus  of  ^d.  for  every  ferm  was 
payable  to  the  curate  in  lieu  of  all  such  tithe,  and  that  such  a  mo^ 
diis  was  in  feet  a  payment  to  the  rector,  if  entitled  to  any,  bemg  in 
ease  and  part  of  ihut  stipend  which  he  must  otherwise  pay. 

The  curate  claimed  by  endowment,  prescription,  or  otherwise, 
certain  money  payments;  but  disclaimed  title  to  tithe-agistment, 
conceding  it  to  the  plainlaffi  as  their  right. 

Partridge  and  Jones  for  the  defendant,  produced  evidence  from 
the  Augmentation  Office,  wherein  the  rector  was  said  to  be  en- 
titled to  com,  wool,  and  Iamb,  without  mentioning  more,  though 
more  had  been  actually  paid,  viz,  geese  and  pigs.  A  terrier  of 
1776,  4d!.  for  every  tenement  of  land  commonly  called  tithe-hay. 


(a)  See  X§VU^  Y.  Bnwn,  16  Ves.  344.  infra. 
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1791.     A  terrier  1780»  the  like;  and  they  proved  that  no  agistment-titliey 
as  such,  had  ever  been  paid,  the  same  being  never  demanded.    They 


▼.         argued,  that  the  plainti£&  were  not  entitled  to  more  than  the  monas- 

Numpkrey.  ^^y  ^y^^^  which  tlicy  derived  title ;  there  being  then  a  vicar,  as  there 

must  have  been  then  of  every  church  by  staL  tl.  4.  c.  12.  and  the 

present  ecclesiastical  incumbent  being  vicar  in  idea  of  law,  for  once 

Supra  353.   a  vicarage  and  always  a  vicarage.     Parry  v.  Batiks^  GibsorC$  Codex. 

dupra33(^  Britten  v.  Wade^  Cro.  Ja^  515.    Besides  which,  a  curate  is  capable 

of  enjoying  tithes,  as  appears  by  Brereton  v.  Tamberlcme^  before 

Lord  Hardwicke,  2  Ves,  425.  {a)     Also,  they  argued,  that  as  there 

was  no  vicar,  there  remained  nobody  to  contest  the  point,  and  no 

decree  could  be  made. 

Uoyd  and  Bickards  for  the  plaintii^  were  stopped  by  the  court* 
Lord  Chief  Baron. — The  several  grounds  of  defence  set  up  are 
these :  1st,  Here  is  no  vicar  before  the  court     2d,  Here  is  a  mo- 
dus  to  cover  the  demand  of  those  tithes.     Sd,  The  rector  has 
openly  a  defined  quantity  of  tithes,  though  the  modus  should  not  be 
good, 
t]  1S47  ]      As  to  the  first,  Lord  Hardwicke^a,  opinion  cited  firom  2  Ves*  takes 
^  *^'hM     ^^^y  ^^  ^^^  defence;  for  it  decides  that  a  curate  can  hold  tithes, 
titba.         Besides  which  it  does  not  appear  that  there  ever  was  a  vicar  here*  In 
Wales  the  curates  have  rights  of  this  sort. ,   It  is  not  necessary  in  all 
cases  to  have  the  vicar  before  the  court :  but  this  curate  is  a  sufficient 
party,  if  any  such  is  wanted. 
A  modm  of      As  to  the  second  defence,  this  modus  cannot  be  sustained  on  the 
^^^bB^      evidence*     The  evidence  is  4i*  for  every  tenement  of  land,  but  the 
bay,  if  any   terrier  catts^  it  tithe-hays  and  one  witness  proves  payment  of  4<£. 
^  "^^         when  no  hay  grew.     But  it  is  very  common  in  antient  moduses,  that 
it  should  be  an  annual  payment  to  cover  hay,  if  any. 

Agistment  is  a  new  species  of  tithe,  newly  demanded  in  fVales,  and 

in  many  countries :  if  you  could  shew  that  because  agistment  was 

never  paid,  that  therefore  it  is  not  payable,  you  might  succeed;  but, 

not  else :  but,  admitting  it  to  be  jAue,you  cannot  cover  it  by  a  modus 

nxihich  does  not  apply  to  it. 

Agistment-       As  to  the  third  defence^  if  it  had  been  proved,  that  the  modus 

Swredtor***  had  been  paid  for  tithe-agistment  to  tlie  vicar,  the  disclaimer  of  the 

though  not   curate  would  not  hurt  the  defendant :  but  the  plaintiff*  has  all  tithes 

^^II^J^  generally  except  what  the  vicar  can  prove  to  be  due  to  him*     The 

articles        survey  does  not  afiect  to  be  a  correct  description  of  the  things,  but 

bimUi  Um    of  the  value  of  the  receipt*    It  is  always  loose  evidence,  and  very 

Ecdeiias.    often  contradicted.     If  usage  had  been  with  it,  it  would  have  been 

▼eyof  J7.8.  of  weight;  but  the  evidence  is  against  it;  for  the  rector  has  been 

and  though  p^i^  ^jj^t  i$  not  mentioned  in  the  survey.     The  survey  does  not 

and  though  specify  the  vicar's  tithes,  and  the  terrier  does  not  specify  the  ^  to 


.*■ 


(o)  Set  also  YiUeman  ▼.  Cos,  aupra  ^6. 
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be  iPor  liay.     It  will  be  of  no  use  to  the  parish  whether  we  decide      1791. 

for  the  plaintiffs  or  not ;  because,  if  the  plaintiffs  are  not  entitled,  Z, — VZTl 
the  defendants  say  the  curate  their  co-defendant  is  entitled.     If  the         t. 

defendants  had  stood  on  the  ground  that  agistment  is  not  due,  be-  ^^^P'^^' 

cause  never  paid  before,  I  must  have  decreed  against  them :  (a)  a  modus  for 

but  I  should  have  been  unwilling  to  give  costs:  however,  as  the  paid  to  the* 

principal  defendants  have  indemnified  the  rest,  I  shall  decree  costs  curate, 
accordingly. 

H.  32  Geo.  III.    A.D.  1792.    Scac.  C  1348  ] 

John  Howell  Esq.  v.  Thomas  Frankis^  Henry  Fravkisy  Benjamin 
Bugard^  Bobert  Dugardj  Beryamm  Hyett^  Esq.  and  the  Right 
Rev.  Samuel^  late  Lord  Bishop  of  Gloucesta^  since  deceased, 
by  original  and  amended  bill : 

AND 

The  said  John  Howell  v.  the  Right  Rev.  Richard^  the  present  Bishop 
of  Gloucester^  by  supplemental  bill.     [MS.] 

Burton  for  the  plaintiff.  — This  is  a  bill  by  the  plaintiff  against  ^«  Wl^tber 
the  ordinary,  rector,  and  portionist  of  the  parish  of  Upion  St*  Leo-  peace  lies 
fiard^s  in  the  county  of  Gloucester,  to  have  the  plaintiff  quieted  in  ^'^^  •*• 
enjoyment  of  a  portion  of  tithes  of  some  lands  called  the  Banhold  against 
or  Bayhold,  and  of  an  exemption  for  other  lands  called  Upper  and  ^^^SL^^^g. 
Lower  Farm,  as  being  abbey  lands  discharged  at  the  time  of  the  a  uu  of 
dissolution,  and  also  for  an  estate  called  Printenash;  which  he  claims  ^l^^bou^ 
to  be  exempt  as  extraparochial.         .  shemnff  A^ 

The  plaintiff  has  demised  the  greatest  part  of  these  lands  to  the  £^[^ 
defendant  Dugard  as  his  tenant  tithe-free;  and  they  being  sued  for  whereof 
tithes  by  the  lessees  of  the  bishop  of  Gloucester  as  portionist,  the  SbmSc^- 
present  plaintiff  has  filed  this  cross-bill  for  the  purpose  of  interposing  ^<"^  ^°^ 
to  maintain  and  establish  his  own  tftle.     The  bishop  of  Gloucester  daimed. 
as  defendant,  by  his  answer,  insists,  that  he  is  ordinary  and  impro-  ^'  Whether 
priator  of  this  rectory,  and  also  a  portionist :  the  defendant  Hyett,  lies  to  staf 
the  lessee  of  the  rectory,  disclaims,  and  the  defendants,  the  Frankisesy  *  *"'*  ^., 
as  lessees  under  the  bishop  of  his  portion  of  the  abbot's  tithes,  called  viduaU  and 
Bondholdi  insist  adversely,  that  their  right  extends  to  tithes  upon  J^*ri"udty 
all  the  estates  of  the  plaintiff  in  lease  to  the  Dugards.     The  defend-  of  suits. 
antSy  Dugards,  insist  upon  the  covenants  in  their  lease  to  liold  their 
land  tithe-firee. 

After  stating  the  particular  evidence  in  support  of  the  plaintiff's 
title  on  each  head,  the  plaintiff's  counsel  admitted,  that  he  could 
not  distinguish  the  particular  lands  covered  by  the  portion  called 


(a)  JBtcibt  T.  Wwfdewn,  4  Mod,  336.  nq*ra  550,  Grytman  y.  Levit,  Cro.  £lis«  446. 
n^  165. 


V. 
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1792.  80^  there  is  a  dear  relief,  at  least  to  the  extent  of  tithes  gubtracted« 
And  a  demurrer  being  entire,  if  bad  in  part,  it  b  bad  in  the  whole^ 
and  must  be  over-ruled  altogether.  Metcalfe  y.Hervet^  1  Fe$.24S. 
Chetieynd  v.Lyndon^  2  Ves.  451. 

Lord  Chief  Baivn* — This  demurrer  is  right  in  form  and  substance. 
In  form  it  is  a  proper  demurrer  to  the  whole  bill,  because  if  it  had 
been  partially  applied  to  the  matter  of  the  glebe,  still  the  eflbct  of 
it  would  have  been  that  the  whole  bill  must  have  been  dismissed  as 
against  the  defendants,  by  reason  of  multiplicity  in  that  particular ; 
for  the  bill  must  have  been  dismissed  against  them  as  to  the  tithes 
with  which  they  were  charged,  and  that  as  against  them  is  in  fact 
the  whole  bill.  As  to  the  want  of  denying  combination,  it  is  too 
late  now  to  object  to  that  omission ;  the  old  cases  have  been  over- 
Iruled,  and  probably  at  the  time  those  cases  had  authority,  die 
charge  and  denial  were  more  particular  than  they  are  at  present,  (a) 
In  substance  it  is  very  true  that  a  bill  may  embrace  matters  quite 
distinct,  affecting  different  defendants ;  but  to  sustain  such  a  bill,  it 
must  appear  that  the  decision  of  one  point  is  involved  necessarify  in 
the  dbposition  of  the  other  points,  as  may  happen  to  very  diflferent 
estates  in  any  general  arrangement  of  the  same  trust  The  case  in 
Hardres  prepares  us  to  think  the  matters  in  this  bill  are  very  distinct. 
If,  indeed,  die  bill  had  charged  that  all  the  defendants  had  con- 
founded the  glebe,  and  therefore  the  tithes  could  not  be  got  at  till  the 
glebe  was  ascertained,  such  a  case  might  have  warranted  joining  the 
two  matters  by  their  necessary  connection. 

Hotham,  B.  and  Perrytiy  B.  concurred.  Thomson^  B.  was  absent 
in  the  Duchy  Court 

TTie  court  ^ere  proceeding  to  allow  the  demurrer ;  but  on  mo6oa 
for  the  plaintiff^  citing  Mit.  174.  they  permitted  him  to  amend  his 
biiron  paying  full  costs,  {b) 


t*S54  3  H.  32  Geo.  III.  A.  D.  1792.    Scac. 

ClaviU  V.Oram.    [MS.] 

ilC.  Loud  Chief  Baron.  —^  This  is  a  bill  by  an  an  impropriate  rector 

Deer.  S96.   ^^  tithes  in  Bradford  in  the  county  of  Wilts: 

I.  FoMes-        The  tide  is  proved,  and  therefore  he  has  the  common  law  right 

^^— ^****-—  ■■  ■  I         ■  M  ■ ■      ■      .  .1  ■        ■     I  ,  ,  ■    . 

(a)  Cooper  on  E|qu.  Plead.  183.  P^rty  being  mentioned  tlierein,   and  rested  on 

(6)  (Tr.  SS  Geo.  S.   Anstr.  959.)  —  Motion  by  J}aver$  ▼.  Dtwers,  2  P^Wma.  410. 

jihbot  for  the  <lefendant  (^datr)  to.  produce  cer-        By  the  Court You  have  stated  in  your  an- 

tain  documents,   Tnamely,  a  plan  or  map,  and  swer  an  instrument  which  tends  to  throw  light  on 

rental  or    patticuhur  of   the   defendant's  estate  the  claiin  of  the  plaintiff.     The  confusion  arises 

among  his  papers,  describing  divers  portions  of  from  the  act  of  your  ancestor,  in  laying  the  laods 

glebe  land  in  his  possession),  for  the  inspection  of  together;  and  you  are  now  bound '  to  assist   d» 

plaintiff.     This  was  opposed  by  Burton^  as  obHg-  much  as  possible  in  clearing  up  the  difficulty  tfaaft 

ing^  him  to  shew  his  whole  title-dceds,  from  the  arises  from  it.     Ordered  accordingly, 

accidenta   circumstance  of  another  person's  pro-  .   . 
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Tbe  defendants  have  set  up  a  defence,  and  we  are  to  prononnce,     1792. 
Whether  it  is  sufficient  for  a  decree  or  an  issue. 


The  defence  is  in  two  parts :   The  lands  they  occupy,  they  say,        ▼. 
are  part  of  the  chapelry  of  AVmorth^  and  that  this  is  part  of  the     ^^' 
manor  of  Bradford^  within  the  parish  of  Bradford^  and  that  their  sion  by  a 
lands  were  formerly  part  of  lands  of  the  dissolved  monastery  of  ^^^^^ 
ShfiifulmnfjiexA  that  they  are  exempt,   1st,  Either  by  prescription;  time  of  th« 
or  Sd,  Because  there  was  a  unity  of  possession  in  this  abbey  of  lands  coupled*^"' 
and  rectory  for  time  immemorial ;  but  the  last  defence,  I  understand,  ^th  a  sub. 
is  substantially  given  up.  SS^ 

Therefore  the  only  question  is.  Whether  tide  by  prescription  is  »  "o*  •*<>"• 
proved  enough  for  a  decree  or  an  issue.  ciempt 

The  fact  of  non  decimando  is  properly  laid  as  the  foundation  of .  ^!^^'^™ 
this  defence,  and  the  proof  is  very  clear  on  this  &ct.    The  law  isf,  2.  p<ines- 
however,  that  the  fact  per  se  is  no  defence  for  laymen,  unless  they  J^^L^ 
can  doath  themselves  with  the  character  of  representatives  and  de*  time  of  the 
rivatives  of  the  abbey,  in  which  case  they  may  prescribe  de  non  ^^^'^ 
decimando.  with  a  sub- 

They  shew  themselves  occupiers  of  lands  of  certain  denomina-  J^^^JT* 
tions,  and  that  the  abbey  at  the  dissolution  possessed  lands  of  such  is  eTtdenoe 
names,  and  that  such  were  in  lease  to  fVM  the  year  before  the  dis-'  l^^'^rUi 
solution,  under  the  general  description  of  '^  situs  et  capitate  mes*  poswadon, 
suagium  de  Ateaorth.^  ^  h^  "a 

This  is  proved,  because  the  minister's  account  4/.  I65.  Sd.  are  of  title  by  pre- 
the  site  of  the  capital  messuage  oi  Ahjoorth;  and  this  is  regularly  sl"qu?"* 
accounted  for  as  part  of  the  abbey  possessions.  Whette 

It  appears  this  was  afterwards  demised  to  lord  Herbst^  and  a  par-  posaesiion 
dcular  was  then  made  out,  and  is  now  produced,  ascertaining  the  ^^£^' 
yery  lands  occupied  by  Webb  corresponding  with  the  present  de-  abiSeymay 
nominations.    And  the  same  lands  were  afterwards  demised  to  sir  ^j^^^^^^ 
F*  Walsingham.    It  is  an  extraordinary  circumstance,  that  the  de-  effect, 
fendants  have  shewn,  with  so  much  certainty,  the  identity  of  these 
lands  so  fiir.     But  there  is  a  chasm  in  deducing  the  title  from  sir  [  1355  ] 
jP.  Wahingham  to  themselves.    And  the  excuse  made  is  (but  not 
proved),  that  their  titie-deeds  were  burnt  on  a  particiilar  occasion ; 
and  therefore  we  have  no  conclusive  evidence  that  these  lands  are 
the  very  lands  of  the  abbey. 

The  plaintiff  has  a  right  to  say  tiiis  is  not  absolutely  conclusive, 
and  he  may  require  proof  of  the  excuse  alleged  for  not  prdducing 
the  titie  deeds ;  and,  at  the  trial,  if  this  excuse  be  not  proved,  the 
presumption  will  be  of  a  concealment  to  hide  a  tisc^  in  the  titie. 

We  have  now  got  one  stqp.  These  lands,  as  to  which  the  ncm- 
decimando  is  proved,  were  parcel  of  the  lands  of  an  abbey,  which 
abbey  might  have  a  rigtit  to  prescribe..    But  to  shew  that  the  abbej" 
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17^     had  a  right  to  prescribe^  it  must  have  been  in  possession  time  im- 
'    m^noriaL 


▼.  And  I  can  never  agree^  that  because  the  abbey  was  in  possession 

^^'***      at  die  time  of  the  dissolution  thereof,  an  immemorial  possession  is 
to  be  presumed,  which  is  nevertheless  necessary. 

Possession  is  evidence  of  seisin  in  fee,  as  taking  of  ezplees  in  a 
writ  of  right  proves  a  seisin  at  the  time  of  taking  ihe  explees ;  but 
neither  law  nor  reason  carry  the  tide  furthei*  back.  The  use  of 
conveyances  is  to  fill  up  this  very  purpose. .  You  cannot  infer  from 
seisin  at  one  time  a  seisin  at  a  prior  time.  If  you  could,  convey- 
ances-to  deduce  tides  would  be  superfluous. 

However,  fortunately  for  jusdce,  this  tide  to  the  tithes  and  lands;, 
Bud^efton-decimando^  all  clearly  relate  to  the  abbey. 

Here  isevidence  from  Domesday  that  these  lands  did  belong  to 
the  abbey  time  out  of  mind ;  and  therefore  wjb  have  ground  to  pre- 
sume the  abbey  had  an  immemorial  possession. 

As  to  dde  by  unity,  the  possession  was  not  in  the  abbey.  The 
lease  to  Webby  prior  to  the  dissolution,  destroys  the  unity.(a)  I  will 
not  go  at  lai^e  into  this  subject;  but  it  may  be  of  very  different  ef- 
iect  if  pleaded  as  to  one  of  the  greater  or  lesser  abbies.  For  the 
lesser  abbies  are  not  protected  by  the  statute,  which  gives  a  con- 
dnuadon  of  exemption  to  lands  in  the  hands  of  a  greater  abbey. 
A  material  difference,  therefore,  might  be  as  to  this  sort  of  abbey. 

It  is  not  the  question  here,  whether  one  might  doubt  about  the 
abstract  truth  of  this  prescriptive  right  in  the  abbey  itself;  but  the 
question  is,  Whether  it  is  possible  to  apply  this  sort  of  tide  to  these 
possessions ;  and  the  court  will  so  apply  it  if  it  can,  which  there 
seems  ve^  reasonable  cause  for  doing  here. 
;[[  1356  3  ^  Ifdie.plaintiff  wishes  to  have  an  issue,  he  ought  to  have  it, — ^not 
merely  as  rector,  but  on  account  of  the  difficulty  of  the  case. 

Let  there  be  4in  issue  in  the  terms  of  the  answer,  as  far  as  it  states 
the  prescription. 

(The  jury  found  for  die  plaintiffs  at  law,  defendants  in  equity.  Bill 
dismissed  with  costs  both  at  Jaw  and  in  equity,  4  WoodCs  Deer.  397*) 


H.  32  Geo.  III.    A.  D.  1792.    Scac. 

Fryer  v.  Sims  and  two  others.   [MS.] 

S.C.  The  bill,-wbi<;h  is  for  an  account  of  tithe-hay,  states,  diat  by 

^j^^^    virtue  of  some  deed  or  other  legal  means,  the  rectory  impropriate 
Hie  nuur*     of  LongMjf  in  Cloucestershirej  and  all  tithes,  &c.  have  been,  for 

' ^— : r -: : r— 

(a)  In  Flags  w.  Wlkon,  2  Jac.  &  Wdk.  kfra.     txtarj  had  been  decided  in  Ckndey  v.  Xeyh  supra 
Sir  r.  Plunur'M*%;  MMrkcd,  tUat'tbis  doctrine    1308.     See  also  Torier  v.  Bathunt,  2  Ro.  Rep.  ' 
attributed  to  ^  XQwrt  if  inaGCiliit?!  «»  tbe  cour    iHpa373.         ... 
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ih&ny  yeiifs,  together  with  other  real  estates,  vested  in  trustees  id      1792;   . 
tee  for  certain  charitable  uses  created  by  the  will  of  Hen,  Smith 
esq.  long  since  deceased :  that  by  lease  of  the  10th  Feb.  1787;  the         v. 
ihen  trustees  demised  the  rectory  to  the  plaintiff  for  21  years  from      ^*^' 
Lady^ay  1786,  whereby  the  plaintiff  became  entitled  to  all  the  ginaiab. 
tithes,  save  the  vicarial  tithes,  and  save  that  those  of  a  particular  ^^^^  to 
part  of  the  rectory  called  are  payable  to  the  vicar,  and  that  the  judges 

the  plaintiff  hath  ever  since  Lady^day  1786  been  in  possession  of  °**°*" 
the  rectory  under  such  lease :  that  Joseph  Sims  hath  ever  since 
Lady-day  1786  occupied  several  lands  within  the  rectory,  and  par* 
ticularly  in  a  common  meadow  called  Madam  or  SmadatA:  that  the 
defendant  Brooming  hath  o<;cupied  several  in  a  common  meadow 
called  Brtmpool  Mead^  and  the  defendant  Bacon  in  Madam  or 
Smadam ;  no  part  of  which  lands  lie  within  the  part  tithable  to 
the  vicar :  that  each  of  the  defendants  have  cut  and  carried  away 
hay  without  setting  out  the  tithe,  or  making  any  satisfaction  for 
the  same,  although  frequendy  applied  to  by  the  plaintiff:  it  praysr 
therefore  an  account  of  all  hay-tithes  of  the  defendants  upon  th^ 
said  o  mm  on  meadow,  from  Lady-day  1786. 

The  defendants  by  their  answer  say,  that  they  cannot  set  forth 
the  tide  of  the  plaintiff  other  than  as  hereafter,  but  believe  that  the 
plaintiff  and  his  father  have  been  lessees,  but  refer  to  such  proof 
of  title  as  the  defendant  can  make :  they  believe  that  the  plaintiff  is 
and  has  been  in  the  possession  of  the  rectory  under  a  demise  of  some 
trustees  ;  but  submit  that  the  trustees  are  not  entided  to  all  tithes 
save  the  vicarial,  &c«:  they  admit  occupation  in  the  common  meadow 
called  Madam^  Bunny  Pool  Meady  in  the  bill  called  Brimpool  Mead^ 
and  Smadam^  and  set  forth  in  what  manner:  they  all  admit  using 
the  land  like  other  common  meadows,  and  cutting  the  hay  without  C  ^357  1 
setting  out  the  tithe  notwithstanding  demand,  but  submit  they  were 
not  bound  so  to  do :  they  have  ever  heard  and  believe  from  the  in- 
formation of  their  predecessors  for  100  years  back,  that  all  the 
common  meadows  were  exempt :  they  have  particularly  been  in » 
formed  and  believe  that  plaintiflTs  father,  the  lessee,  informed  a 
new  tenant  that  no  tithe  was  due;  that  he  once  returned  some, 
when  informed  for  what  paid,  and  that  he  never  received  or  de- 
manded any:  that  the  lords,  on  failure  of  one  Cope  a  tenant,  kept 
the  tenements  in  hand  two  or  three  years,  but  that  tithes  were  never 
demanded,  and  that  they  were  by  general  reputation  tithe-free:  that 
the  plaintiff's  first  demand  was  in  1 785.  They  then  insist  upon 
exemptions ;  for  they  have  been  informed  and  believe,  that  this^ 
rectory 'belonged  to  tlie  abbey  of  Great  Malvern  at  the  time  of  its 
dissolution  in  31  H.  8.  and  so  from  time  immemorial  with  the  • 

manor  of  Longney :  that  the  common  meadows  are  held  pardy  of 
the  said  manor  by  copy  of  court  roll,  or  by  leases  for  years  or  fox:: 
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1 793.     lives :  and  that  the  part  of  the  meadows  whereof  dthe  is  claimed  by 

J.  the  bill  have  from  time  immemorial  been  granted  and  demised  by 

▼.        the  lords  of  the  manor  for  lives  in  possession^  and  in  reversion,  or 

^^       for  years,  or  for  lives  according  to  the  custom  of  the  manor ;  and 

that  such  part  of  the  common  meadows  was  before  and  at  the  time 

of  the  dissolution  demesne  lands  of  the  said  manor,  and  granted  or 

demised  as  aforesaid ;  and  that  the  other  part  of  the  said  meadows 

was  freehold  by  lawful  means  exempt  and  discharged :  and  that 

such  manor  and  lands  came  to  H.  8.,  and  have  ever  since  been  held 

,^     by  him,  and  all  others  having  the  same  so  disdiarged ;  and  that  all 

such  lands,  and  particularly  the  defendant's,  have  been  from  time 

to  time  granted  and  demised  as  aforesaid  by  the  said  lords  of  the 

manor  ^according  to  tlie  custom  of  the  manor,  and  have  been  held 

and  enjoyed,  discharged  and  acquitted  of  the  payment  of  tithes: 

they  have  heard,  that  the  manor,  together  with  the  rectory,  came  to 

the  hands  of  the  predecessors  of  the  trustees,  and  thence  to  the 

trustees,  for  Uie  purposes  mentioned  in  the  bill,  by  some  grant  of  the 

crown ;  and  that  the  several  copyholders  and  leaseholders  now  hold 

under  the  said  trustees,  as  lords  of  the  manor :  they  believe,  that  the 

vicar  is  not  entitled  to  any  tithe  of  the  said  meadowsf,  but  on  the 

cont  rarythat  they  are  tithe-free. 

Upon  further  search,  as  the  plamtiff  had  proceeded,  they  put  in 
a  supplemental  answer,  by  which  they  say,  that  they  had  recently 
discovered  certain  ancient  instruments,  viz.  an  indenture  of  4  H.  8. 
[  1358  ]  being  a  conventual  lease  from  the  prior  of  Great  Malvern  to  Kellock 
of  the  site  of  his  ntanor  of  Langney,  with  all  the  demesne  lands,  mea- 
dows, feedings  and  pastures,  with  the  appurtenances,  and  with  the 
tith^  as  well  great  as  small,  by  reason  of  the  said  demesne  lands  with 
other  their  premises  to  the  said  prior  and  convent  of  right  issuing 
from  all  those  demesne  lands,  meadows,  and  pastures  whatsoever, 
formerly  te  the  aforesaid  site  of  the  manor  belonging,  in  the  hands 
of  whatsoever  tenants  of  the  lordship,  by  reason  of  any  grant  or 
lease  of  any  prior  and  convent,  as  fully  and  amply  as  any  fiurmers 
theretofore  were  used  to  have  and  receive,  and  as  between  the 
.  tenants  they  were  judged  for  thq  bettering  thereof. — ^.  TThe 
ininister's  accounts  for  the  year  from  Michaelmas  31  to  Michaelmas 
32  H.  8.  whereby  it  appeared,  that  the  tithes  claimed  belonged  to 
the  said  abbey  as  portionists,  separate  and  distinct  from  the  tithe 
belonging  to  the  rectory. 

Mr.  Burton  for  the  defendant. — It  will  be  first  necessary  to  re- 
capitulate the  case.  The  plaintiff's  bill  is  for  tithe-hay  on  about 
four  acres  of  a  common  meadow  called  Madam  or  Smadam^  in  the 
occupation  of  the  defendant  Sims  from  Lady^day  1 786.  The  plain- 
tiff's title  is  a  lease  of  the  rectory  from  seven  out  of  24?  trustees  dated 
the  loth  oiFeh.  1787t    The  trustees  are  entitled  in  fee  as  lay  Ua- 
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ph^rifttoiis^  together  with  other  estates  to  charitable  uses  under  the     1 79^. 
will  of  one  Smith,  and  they  as  rectors  are  entitled  to  all  tithes  ex-    ""jy^JT" 
cept  the  vicarial  tithes.    The  defendant  Sims  in  his  first  answer  ad-         ▼• 
mits  the  occupation  of  2^  acres  in  Madam j  and  1^  acre  in  Smadam : 
he  alleges  an  immemorial  non-payment ;  and  on  the  part  of  the 
plamtiffy  hb  father  and  grandfather  (former  lessees),  and  on  the 
part  of  the  trustees  themselves,  whilst  in  their  hands  after  the 
&ilure  of  a  tenant,  not  merely  a  nort'claimj  but  a  positive  disclaimer, 
by  information  to  new  tenants,  and  once  eVen  by  return  of  com- 
position taken  by  mistake :  they  then  insist  upon  an  exemption  by 
unity  of  possesion,  alleging  information  and  belief,  that  the  rectory 
and  manor  had  both  belonged  immemorially  to  the  abbey  of  Mal^  ' 

vent,  and  came  so  to  the  hands  of  the  crown ;  that  the  defendant's* 
lands  were  part  of  the  common  meadows,  which  common  meadows 
were  demesnes  of  the  manor,  and  that  the  defendant's  lands  had 
immemorially  been  granted  out,  exempt  from  tithes  either  by  copy 
of  court  roll,  or  by  leases  for  lives  or .  years  according  to  the  cus^ 
tom  of  the  manor,  and  are  now  so  held  under  the  present  lords  the 
trustees :  they  deny  the  receipt  of  any  vicarial  tithes  within  these 
meadows,  and  particularly,  within  the  defendant's  lands. 

But  further  search  having  produced  a  discovery  tiiat  &e  defen-  C.  1^59  J 
dant's  title  was  to  the  tithes  themselves,  not  merely  to  an  exemption, 
he  by  supplemental  answer  disclosed  it  to  the  plainti£^  stating  a 
lease  in  4fH.  8.  by  the  abbey  to  Kellock  of  the  site  of  the  manor  and 
the  demesnes,  with  the  tithes  as  well  great  as  small  by  reason  of  the 
demesnes  to  the  abbey  issuing  from  the  demesnes,  and  as  fully,  &c. 
He  stated  also  the  minister's  accounts  for  the  year  afler  the  disso- 
lution, taking  notice  of  the  above  Jease ;  and  drew  this  inference^, 
that  the  tithes  in  question  belonged  to  the  abbey  as  portionistsy  and. . 
not  as  rectors. 

In  support  of  this  case  we  proved  the  defendant's  land  to  be  partr 
off  the  common  meadows  called  Madam  and  Smadam  ;  that  it  was* 
held  under  Fryer  and  others  who  hold  under  the  lords  of  the 
manor  by  the  particular  names,  which  turn  out  to  agree  with  the 
nimies  in  the  minister's  accounts :  and  what  i&  most  material,  we 
proved  uniform  non-payment  both  to  the  rector  and  vicar  ^  uniform 
reputation  as  to  all  the  common  meadows  which  lie  under  the  lapse* 
of  the  water;  uniform  non-claim  on  the  part  of  the  rectors  and 
their  lessees ;  uniform  declarations  from  their  predecessors,  and  even 
a  return  of  a  composition  when  taken  by  mistake.  We  then  pro- 
duced, 1st,  the  conventual  lease  to  KeUock,  4tH.  8.  of  the  site  of 
the  manor,  the  demesnes,  and  tithes  of  the  demesnes,  which  belonged 
to  the  abbey  by  reason  of  the  demesnes. .  2.  We  produced  a  con- 
ventual lease  of  the  rectory  to  a  different  person  in  6  H.  8.  and  all' 
the  tithes  to  the  rectory  belon^ng,  but  containing  no  exception  of 
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1 793.     the  tithes  leased  to  KeUock.    S.  We  produced  a  new  lease  td  KA' 
I'nter      ^^  ofs  H.S.  of  the  manor  and  dem^ne  tithes  with  some  slight 
T.         variations.    4.  We  produced  the  minister's  accounts  of  32  H.  9^ 
^^      noting  KeUock^s  lease  as  still  subsisting.     From  this  evid^ioe  we 
treated  the  plaintiiTs  attempt  as  an  experiment  to  disturb  imme* 
morial  possession ;  and  we  argued,  that  the  tithe  of  the  defendant's 
lands  did  not  belong  to  the  rectory,  in  which  right  alone  the  plain- 
tiff claimed  them ;  for  if  they  had  ever  belonged  to  Uie  rectory,  they 
could  not  have  been  demised  to  KeUock  under  such  a  description^ 
as  *^  by  reason  of  the  demesnes,  &c. ;"  and  the  subsequent  lease  of  the 
rectorial  tithes  must  have  contained  an  exception.    It  was  sufficient 
for  us  to  prove  the  rector  not  entided;  but  we  argued  fiirther, 
that  they  did  in  truth  belong  to  us ;  because  all  the  common  mea^ 
dows  under  the  lapse  of  the  water  had  nev^  yidded  tithes;  because 
these,  and  particularly  this  defendant's  lands,  were  originally  pareel 
of  the  demesnes  of  the  manor,  and  from  time  to  time  granted  out 
[  1360  3  together  with,  not  the  rectorial  tithes  merely,  but  all  the  tithes 
arising  on  them,  some  by  copy,  some  for  liyes,  and  some  for  years, 
but  all  according  to  the  custom  of  the  manor. 

The  plaintiff  had  little  evidence  on  his  part.  The  1st  was,  the 
grant  of  the  rectory  with  the  tithes  of  com  and  hay  only  at  the 
rent  of  12/.  65.  Sd.  2d,  The  testimony  of  one  John  Bate  to  the 
collection  of  tithes  from  all  araUe  land  in  the  parish,  whether  in- 
closed, or  common  field.  He  had  also  evidence  of  our  lands  being 
bolden  by  copy  of  court  rolL  But  the  plaintiff's  principal  rdiance 
is  upon  what  he  calls  his  common  law  right,  and  the  ingenuity  of 
his  counsel.  Now,  if  it  appears  that  the  tithes  belong  to  a  por- 
tionist,  and  not  to  the  rector,  what  becomes  of  his  common  law 
right,  and  of  a  claim  made  only  in  character  of  rector  ?  As  to  the 
evidence  of  the  plaintiff,  it  proves  nothings  and  is  contradicted  by 
us.  The  grant,  it  is  said,  is  evidence  that  certain  tithes  of  com 
and  hay  belong  to  the  rectory,  and  the  rectory  to  the  trustees;  we 
admit  it.  The  witness,  it  is  said,  proves  coUectfon  from  the  arable 
lands ;  we  admit  it ;  our  case  is  confined  to  the  common  meadows, 
common  to  all  the  parish;  these  are  our  lands;  here  plaintiff's 
proof  squares  with  ours:  there  is  no  evidence  to  prove  the  tithes  of 
the  common  meadows  were  ever  taken ;  no  evidence  of  payment 
even  to  the  vicar  of  vicarial  tithes.  Nor  has  the  plaintiff  thought 
it  prudent  to  produce  his  lessor's  grant  of  the  manor. 

Then  as  to  the  argument  of  the  counsel,  they  say,  the  first  de- 
fence is  grounded  upon  unity  of  possession.  True,  and  then  appa- 
rentiy  good,  and  possibly  so  still.  The  second  defence  was  granted, 
they  say,  by  singular  indulgence.  It  was  by  no  means  singular,  it  is 
frequent ;  even  at  law  a  new  plea  may  be  added;  nay,  on  a  new 
discovery  a  new  trial  is  granted :  there  too  the  defendant  may  plead 
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clouble.  Why  then  should  not  this  be  aDowed  in  a  court  of  Equity  f     1 792. 
In  all  other  cases  it  is  common ;  and  if  it  were  not  so.  it  would  be       _. 
cruel;  and  courts  of  Equity  would  become  a  shop  for  raking  into        v. 
stale  and  obsolete  claims,  and  wresting  property  out  of  the  hands  of      ^^^' 
the  possessors  by  surprize  and  management.    The  second  defence  is 
grounded  upon  a  portion  of  tithes  — wherefore  discharged,  it  is  said 
—discharged — a  mistake  —  discharge  b  not  claimed  on  the  ground 
of  a  portion,  but  of  tide  to  the  tithes  themselves.   The  question  then 
as  to  t^is  part  fiurly  stated,  is,  1st,  Whether  there  be  any  portion  ? 
Sdf  Whether  the  defendant's  lands  are  within  it  ? 

In  order  to  render  the  existence  of  a  portion  the  less  credible^ 
the  plaintiff's  counsel  state  generally  that  porti<Ni8  were  granted 
anterior  to  parishes,  for  which  they  refer  to  5  BunCs  E*  L.  tit.  [  1361  ] 
Tiihetj  41.  and  WatsonjAS.  To  obviate  therefore  any  pr^udice 
on  this  head,  and  lay  a  foundation  for  other  observations,  let  us 
pursue  the  subject  a  litde  further,  by  recurring  to  two  or  three  of 
the  best  authorities.  Whether  all  or  most  of  the  portions  were 
created  before  parishes,  seems  very  uncertain.  One  reason  fot 
these  portions  might  be,  asDr.Biim  observes,  the  lord  of  the 
manor's  estate  extending  into  what  is  now  apportioned  into  distinct 
parishes ;  for  there  were  tithes  before  the  present  distribution  of 
paiishes  took  place.  But  it  b  dear  to  demonstration  from  Seldertp 
that  this  is  not  the  only  reason.  Seld.  Hist,  qf  Tithes^  c.  1 1.  j^.  1227* 
^ves  very  many  instances  of  arbitrary  consecrations  of  titiies  before 
the  time  of  the  most  known  council  of  LateraUf  that  is,  from  about 
A,D.  1000  to  about  A.D.  1200,  by  conveyance  from  the  owner  of 
all  or  part  to  any  church  or  monastery  at  his  pleasure,  and  cites 
a  writ  out  of  the  Register  86  &  intelligible  only  fixHn  those  arbi« 
trary  consecrations,  p.  1253.  After  stating  the  writ  at  length, 
Mr.  Selden  comments  upon  it  thus :  **  What  can  the  intent  of  this 
**  writ  be^  other  than  that  the  bishop,  the  king,  and  many  other 
^  grandees  of  the  kingdom  did  usually  grant  or  collate  the  tithes  of 
^*  their  demesnes,  &c.  ?''  In  c.  12.  he  shews  that  churches  and 
tithes  were  ancientiy  conveyed  without  the  assent  of  the  ordinary  ^ 
and  in  r.  13.  in  die  latter  part  of  sect.  1.  he  treats  more  of  arbitrary 
consecrations  of  tithes,  &c  and  speaks  of  a  passage  in  Undwood^ 
and  another  in  Bracton  referring  thereto.    In  Spelmarfs  larger  work  , 

upon  tithes,  1 43.  e.  29.  sect.  4.  ^^  Abbots,  priors,  and  such  religious 
**  men  had  tmo  sorts  of  tithes,  one  incorporate  to  their  houses, 
^  which  I  call  Jif  onastical  tithes ;  the  other  depending  upon  their 
^  functions,  as  they  were  panson  of  any  parish;  which  therefore  I 
*'  call  Parish  tithes.  The  first  of  these  came  unto  them  as  their 
<<  very  lands  did,  by  liliun  point  of  charter;  for  heSore  the  La^dune 
^  and  Lateran  councils,  eveiy  man  might  bestow  his  tithes  i^n 
*'  what  religious  .hons^  or  person  he  Ijysted;  wA  then  the  founder* 
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1792^     '*  aiid  beoc&cton  of  religious'  hboses  did  ordinanly  grant  all,  ot 
^*  some  portion  of  their  tithes  to  those  houses,  as  by  a  multitude  of 


y.  ^<  precedent  thereof  appeareth.  From  hence  it  arose,  that  the  dkh 
^Kmu..  a  nasteries  had  so  many  jsor^ioTU  of  tithes,  or  rents  for  them  (which 
<c  we  call  pensions)  out  of  so  many  several  and  remote  places  of  the 
*^  kingdom :  and  therefore  all  these  tithes  (how  unjustly  soever  they 
<^  were  conferred  upon  them)  were  de  corpore  momuteriis  and  paased 
[1362  ]  «  imdoubtedly  to  the  king."  In  D^e  226.  *<  Since  parochiat 
^  right  of  tithes  was  settled,  primdfade  all  tithes  not  appropriated 
<<  belong  to  the  rector :  yet  notwithstanding  the  parson  of  one 
*<  parish  may  prescribe  to  have  a  portion  of  tithe  in  the  parish  of 
^  another  ;•  and  so  might  abbots,  priors,  and  other  religious  houses 
^  prescribe  to  have  portions  of  tithes  in  parishes,  whereof  they 
*<  had  not  the  advowsons,  and  by  consequence,  the  patentees  of 
<<  the  crown,  &c»  may  claim  the  same  by  prescription  in  the  abbots^ 
<<  &c  and  the  usage  since  the  dissobdion  will  serve  to  prove  the 
<^  prescription  an4  usage  in  the  abbots  that  they  held  the  isarae  so 
^  time  out  of  mind.''  And  in  S  J3urn,  41 1,  and  Gibs.  663.  ^  wbat- 
<*  ever  original  these  portions  might  have,  they  are  in  law.so  dis- 
'^  tinct  from  the  rectory,  that  if  one  who  hath  them  do  purchase  the 
<*  rectory,  the  portion  is  not  extinct,  but  remainedi  grentable*'' 
.  It  is  then  urged,  that  it  is  incumbent  on  the  daimer  of  a  por- 
tion to  prove  the  portion,  and  to  shew  when  it  vested.  We  admit 
that  we  are  bound  to  prove  it ;  and  one  question  is^  whether  we 
have  not  done  so  ?  But  to  shew  when  it  vested,  we  deny  that  we 
are  bound,  except  by  such  evidence  as  proves  the  origin  of  sudi 
things  as  originated  before  time  of  memory;  and  that  sort  of  evi* 
dence  we  have  given ;  exacdy  such  as  is  above  laid  down  by  sir 
S.  DeggCf  viz.  constant  and  immemorial  non-payment. 

With  a  view  to  shew  that  we  have  not  proved  the  existence  of 
a  portion,  they  next  observe  upon  our  written  evidence;  and  1st, 
on  the  lease  to  KeUock ;  and  it  is  asked,  were  all  the  lands,  fireehold 
and  others,  demised  to  KeUock?  We  answer,  no — only  the  site, 
the  demesnes,  and  such  of  the  tithes  of  the  demesnes^  as  belonged  to 
the  abbey  by  reason  of  the  demesnes,  and  the  rents  of  certain  lands 
.  described  as  formerly  pa^  of  the  demesnesf,  but  then  in  the  hands 
of  other  tenants.  We  admit  therefore  it  was  not  a  lease  of  ike  "eekcle 
manor,  and  this  wiU  at  once  ease  the  court  of  much  aigum^it  But^ 
when  it  is  further  urged,  that  nothing  passed  except  the  demesnes 
then  m  tiie  hands  of  the  abbot,  this  we  deny  rather  for  truth's  sake^ 
than  any  thing  else,  because  the  whole  appears  by  the  lease  itself  to 
have  been  theretofore  in  lease  <<  as  fiilly  and  amply,  &c"  And 
fiuther,  tiie  rents  of  others  were  in  terms  demised.  But  one  woid 
'  on  demesnes.  See  Co.  Copjfh.sect.  3. 4. 8.  12. 13,  14.  Cro.  Jo.  559, 
Cow.  verb^  Demesnes^     Jac  Lam.  Diet,  verb.-  Demesnes.     Wais* 


CASES.  1369 

€. 42.  SSe. cites  i  Co:4iSK  BurriiE.L.  Modusi  ^H-  1  ^^  Jbr.eSS.     1792. 
D^.p.2.  C.16.  SurrA27S.  Stephenson y.HiUyLyyll.  •! SoHr.  18Sl.     ^^^ 
J7n^/i(f  V.  jD/x2f.  8  Z^.  405.     1  2Zt>.  >^.  653.  pi*  7.  from  all  which         ▼• 
it  appears  that  copyhold  tenements  are  parcel  of  the  demesnes  of  «r  i  ^3  -1 
the  manor. 

It  was  then.ui^ged,  that  wb  insbt  the  lessee  KeUock  was  entitled 
to  receive  the  tithes  .from  the  copyholders^  &c  whereas  the  reserv- 
ation of  the  bam  in  the  lease  proves  some  tithe  to  be  received  by 
the  rector.  Now  the  reservation  of  the  bam  is  undoubtedly  evi- 
dence of  some  tithe  being  due  to  the  abbey  as  reetorsi  and  we  do 
not  deoly  it,  npr  can  we  do  so  consistently  with  die  supposition  of 
a  portion ;  but  it  does  not  prove  pny  particular  titlie  to  be  so  due, 
much  less  the  tithe  of  the  demesnes.  And  as  to  the  copyholders,  && 
we  never  did  contend  that  KeUock  became  entitled  to  their  tithes 
— no— we  contend,  that  the  copyholds  being  originally  part  of  the 
demesnes,  were  granted  out  together  with  jhdr  tithes,  like  aU  such 
other  parts  of  the  demesnes  as  comprised  the  portion  of  tithes.  One  "^ 

other  observation  was  made  upon  this  leas%i»z.  that  if  the  demesnes 
be  granted  to  one,  and  the  services  to  another,  the  manor  is  gone. 
Not  so,  if  for  lives  only.  But  it  is  immaterial^  whether  it  be  or 
not,  for  the  destruction  of  the  manor  could  by  no  possibility  destroy 
a  properQr  in  the  tithes  antecedently  granted  out  to  others,  and  vest 
it  in  the  rector.  Such  rights  must  still  continue.  The  remarks 
made  upon  the  words  *^  site  of  the  manor;"  ^*  as  may  be  better 
jirdged,  &€,;**  "  the  rent;"  "  the  reservation  of  a  heriot;"  •*  the 
condition  to  find  horses,  &c.  for  butler,  steward,  &c."  **  die  cove^ 
nant  to  repair,"  I  omit,  as  tending  only  to  prove  an  admitted  tacL 
But  I  cannot  dismiss  this  instrument  without  remarking,  that  no 
answer  has  been  given  to  die  important  phrase,  ^^  the  tithes  ly  rea^ 
son  of  the  demesnes.^ 

Upon  the  lease  of  the  rectory  in  6  Jf.  8.  it  was  said  our  remark 
ou  *<  proprietors  and  rectors'^  was  not  fair.  But  such  a  description 
is  not  the  usual  one,  and  if  so,  why  b  the  remark  not  &ir?  we 
did  not  urge  it  as  of  any  considerable  weight,  if  alone.  But  it  is 
said,  the  exception  of  the  tithes  leased  to  KeUock  is  unnecessary; 
and  why?  because  they  could  grant  no  more  than  they  had.  True^ 
they  could  pass  by  their  grant  no  more,  but  they  might  grant  more, 
and  by  such  grant  they  would  oblige  themselves  to  make  a  com- 
pensadon :  for  diat  very  reason  therefore  the  exception  was  abso- 
lutely necessary  for  their  own  security. 

Our  next  evidence,  the  2d  lease  to  KeUock  in  8  ff.  8.  has  not 
been  observed  upon.    This  therefore  remains  an  nnomtested  proo^ 
that  certain  tithes  at  least  arising  on  the  demesnes  were  in  lease  at 
the  same  time  wijth  the  rectorial  tithes,  but  to  a  different  person^  [  '^^^  ] 
and  as  a  distinct  thing. 
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1793*         Upon  the  minister's  accoanty  it  is  said,  1st,  that  Aejlrma  manent 
-,  comprizes  KeUodfs  rent  of  8/.;  and  therefore  it  is  no  proof  of  there 

▼.  being  a  portion  of  tithes.  But,  I  answer,  it  tends  to  prove  it  in 
^'^'  this  way,  1st,  It  shews,  «that  the  distinct  leases  of  the  rectoiy  and 
of  the  demesnes  granted  twenty  or  thirty  years  before  still  remained 
so.  2d,  It  shews  that  the  lease  of  the  demesnes  was  also  a  lease 
of  the  tithes  of  the  demesnes^  because  it  refers  to  it,  and  so  de^ 
scribes  it.  It  is  next  objected,  that  the  customary  rents  are  ac- 
counted for  sepbrately.  But  this,  is  not  denied,  nor  was  it  ever 
imagined  that  the  customary  holdings  or  the  tithes  thereof  which 
were  granted  out  of  the  demesnes  before  time  of  memory,  were 
part  of  those  demesnes  which  were  demised  to  Kelioek  s  but  the 
customary  rents  being  separately  accounted  for,  tends  in  no  degree 
to  disprove  the  existence  of  a  portion  of  tithes.  In  a  case  like  this^ 
it  has  been  said,  the  court  would  require  very  strong  proof  before 
they  would  set  up  a  fifertion  of  tithes.    Exactly  the  reverse.    In 

8ttpn658.  Bunb*  189.  Downes  v.  Mooreman^  the  court  decreed  in  fiivour  of 
a  portion,  though  none  of  the  evidence  expressly  mentioned  it  as 
such.  Wherever  immemorial  enjoyment  is  found  (and  it  is  so  in 
this  case)  the  court  will  upon  the  slightest  evidence  intend  or  pre- 
sume a  portion  of  tithes  or  any  other  thing  that  will  support  it  oon- 
dstendy  with  the  established  rules  of  law.  Like  a  modus  proved 
in  fact^  it  will  be  supported  in  law,  though  you  cannot  discover 
the  reason  of  it,  if  it  does  not  appear  contrary  to  reason.  There 
is  a  strong  host  of  cases  upon  this  bead :  I  will  name  one,  which- 

SapnBdi.  applies  in  more  points  than  one.  It  is  the  case  of  Stephenson  y. 
HiUy  3  Burr.  1273.  An  action  was  brought  against  a  customary 
tenant  of  a  manor  foi*  tithes.  There  was  a  verdict  for  the  plainttf^ 
subject  to  the  opinion  of  the  court  of  King^s  Bench  on  proof  of 
immemorial  usage,  and  that  the  manor  and  rectory  had  immemori- 
ally  belonged  to  one  of  the  greater  monasteries.  After  much  argu- 
ment, the  court  held,  that  the  exemption  ought  to  be  presumed; 
and  why ;  because  the  customary  tenant  might  have  alleged  a  pre- 
scription in  the  lord  for  himself  and  his  tenants,  the  freehold  being 
in  die  lord.  Hence  too  this  inference,  fair  and  undeniable,  that 
wherever  a  person  can  prescribe  in  a  non^cimando^  supposing  no 
proof  to  appear  of  the  existence  of  tithes ;  there,  the  same  person 
may  prescribe  for  a  portion  of  tithes,  supposing  evidence  to  prove 
that  the  tithes  had  existence.     For  the  only  reason  why  a  person  is 

L  1365  3  allowed  .to  plead  a  nonniecifnando  is,  because  he  (or  those  under 
whom  he  claiqus)  is  or  were  a  person  capable  of  tithes  in  pernancy, 
that  is,  capable  of  having  the  whole  rectory  or  a  portion. 

If  this  be  a  portion,  the  next  question  is,  whether  the  defendant's 
lands  are  not  within  it.  Does  Sims  hold  the  copyholds?-  for  it  is 
•aid  the  rent  of  Yelphis  525.,  of  BuilocVs  16*.     Tnie^  but  hy  the 
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ministei^s  aooounts  those  rents  were  paid  for  a  small  part  m  the     179^. 
ineadows)  a  great  deal  in  the  arable ;  and  the  plaintiff's  own  witness  '  - 

proves  Sim  landlord  to  hold  by  copy  of  court  roll.  But  then  it  TT 
is  saidy  if  a  portion  did  exist*  yet  it  ej^tended  no  farther  than  the  ^^" 
manor-farm,  and  defendant's  lands  are  not  within  that  But  by 
what  rule  of  evidence  is  this  deduced  ?  It  is  not  necessary  for  us 
to  contend  that  our  lands  were  or  were  not  included  in  Kelloeffu 
&rni« ,  His  lease  proves  that  some  tithes  belonged  to  ^me  of  the 
demesnes  as  a  portion.  But,  if  other  parts  of  the  demesnes  were 
enjoyed  by  the  grantees  together  with  the  tithes,  or,  what  is  tanta- 
mount, without  yielding  tithe  to  the  rector,  this  affords  a  natural 
$nd  irresistible  inference,  that  the  portion  extended  also  to  such  other 
demesnes.  It  is  then  boldly  inferred,  we  cannot  account  for  the 
non-receipt  of  tithes.  We  might  retort  upon  them,  and  ask  how 
they  account  for  non-payment,  not  to  the  rector  only,  but  to  the 
vicar  also,  unless  upon  ground  either  of  property  in  the  tithes,  or 
of  l^gal  exemption.  But  let  us  examine  a  moment  whether  we  do 
not  sufficiently  account  for  the  non-receipt  of  the  tithes.  We  have 
before  proved  any  supposition  to  be  sufficient  which  is  consistent 
with  the  evidence,  and  not  inconsistent  with  law.  Suppose  then 
that  long  before  time  of  memory  the  abbey  obtained  a  grant  of 
the  manor  and  of  the  tithes  of  the  demesne  meadows ;  subsequent  to 
that,  suppose  they  obtained  a  grant  of  the  rectory.  The  portion 
most  unquestionably  would  not  have  merged,  or  been  united  with 
the  rectory,  but  would  have  remained  distinct  ,  Suppose  then,  that 
after  the  acquisition  of  the  manor,  but  before  the  1st  of  JS.  1.  they 
had  granted  out  parcels  of  their  demesnes  together  with  the  tithies 
of  such  parts  of  them  as  lay  within  the  portion,  and  as  appurtenant; 
suppose,  for  instance*  the  copyholds  (probably  the  earliest)  were  so. 
granted ;  can  there  be  a  possible  doubt,  but  that  they  would  so  con- 
tinue at  this  day?  The  same  custom  which  has  confirmed  their 
estate  in  the  land,  would  confirm  with  it  their  estate  in  the  appur- 
tenances (viz.)  the  tithes.  Suppose  then,  that  dther  about  the  same: 
time,  or  afterwards,  the  abbey  granted  in  like  manner  other  parts 
of  their  demesnes  for  lives,  or  for. years,  or  upon  any  other  cus-  [  13C6  ] 
ternary  holdings ;  what  reason  is  there  why  the  tithes  of  these  parts, 
should  not  in  like  manner  continue  with  the  grantees  of  these  parts  ? 
SQ{^)ose  next,  the  abbey  to  lease  out  the  site  of  the  manor,  that  is, 
the  manor-fiirm  together  with  the  residue  of  the  demesnes,  and  the 
tithes  arising  on  such  of  them  as  lay  within  the  portion,  these 
would  be  properly  enough  described  by  the  words  oiKeUocVs  lease, 
used  in  their  narrowest  and  most  popular  signification.  Nor  would 
it  be  necessary  to  except  those  tithes  which  liad  immemorially  gone 
with  the  copyhold  and  other  eustomary  holdings.  All  this  is  sup-, 
posable ;  nay,  ^  most  probable  course  of  events,  and  perfectly  con*. 
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179$*     sistent  with  the  existing  muniments  of  the  abbey,  as  well  as  the 
evidence.    For  1st,  ^e  copyholds  continue,  and  continue  tx>  yidd 


▼.  no  tithe  in  the  meadows,  either  to  the  rector  or  the  vicar*  2d,  The 
^"*''  same  is  the  case  as  to  such  leaseholds  of  the  mea(dow  as  are  not 
ciomprehended  within  KeUock^s  lease.  Sd,  It  is  the  same  also  with 
such  parts  of  the  meadows  as  are  held  under  Kdlock's  lease,  which 
lease  (by  the  way)  most  evidently  shews  thlit  different  parts  of  the 
demesnes  had  been  granted  out  at  different  times.  4th,  The 
bailiff's  accounts  are  perfectly  consistent  with  these  suppositioos. 
5th,  So  is  likewise  the  pUiintiff 's  newly-discovered  evidence.  What 
then  is  the  result  ?  It  necessarily  is,  that  the  tithes  of  these  de- 
mesne meadows  are  distmct  from  the  rectory' at  this  day,  and  still 
belong  to  the  several  grantees,  as  appurtenant  thereto^  and  bdong 
'  '       to  them  as  portionists. 

A  di£Scul^  however  is  suggested,  that  if  those  tithes  bdoog  to 

the  manor,  then  what  tithes  are  left  for  the  rector  ?  for  some  be 

,  certainly  appears  to  have  had.     I  answer,  the  portion  extended  to 

the  demesnes  only,  and  to  such  part  of  them  only  as  lay  under  the 

lapse  of  the  water« 

But  after  all,  the  portion  is  stated  only  for  the  sake  of  truth, 
and  because  there  appeared  to  be  one^  and  the  defendant's  lands 
appearied  to  be  within  it;  and  the  only  proof  of  the  existence  of 
the  tithes  is  the  very  same  evidence  which,  if  it  proves  their  ex- 
istence, proves  thdr  existence  as  a  portion.  But  take  it  any  way, 
the  defence  is  clear.  If  there  be  a  portion,  the  defendant's  lands 
are  either  within  it,  or  they  are  not.  If  they  are  within  it,  the 
tithes  are  his.  If  they  are  not  within  it,  the  exemption  is  dear  by 
legal  prescription.  If  there  be  no  portion,  the  defence  is  the  sam^ 
and  ibr  the  same  reasons.  Nay,  even  if  tithes  exist  and  are  rec- 
[  1367  ]  torial,  under  this  evidence  they  must  be  held  to  haTe  always  gone 
«  to  the  copyholders  from  the  rector  with  their  land,  the  same  eccle- 
siastical person  having  always  been  both  rector  and  lord  of  the 
manor.  Besides  all  which,  these  are  predial  tithes,  the  subject 
therefore  of  an  action  at  law,  either  on  the  statute,  or  by  gectment 
There  is  no  possible  ground  therefore  on  which  the  plaintiff  can 
succeed  in  this  experiment 

'  As  to  the  costs,  it  has  been  said,  we  ought  to  pay  for  our  double 

defence.    I  will  not  harass  the  cour):  with   repeating  arguments 

upon  that  head.     But  if  we  succeed,  we  shall  have  our  costs  of 

course,  because  they  were  never  yet  denied  to  a  defendant  on  die 

failure  of  a  bill  of  experiment. 

Immcmo-        Lord  C  B.  -—  In  this  case  the  plaintiff  stands  upon  his  common 

rnent^f^"    1a^  right  of  rector.    The  defenduit  has  shewn  the  rector  not  in 

^^^^     the  perception  of  all  the  tithes;  a  vicar  in  possession  of  some; 

may,  if  h%    tenants  of  the  site  of  a  manor  and  certain  demesnes  in  possession 


Fryer 
▼. 
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9f  others;  and  also  other  laods,  a  whole  floon  Paying  n<me  at  all.     1792. 
The  inference  from  this  evidence  is»  that  the  rector's  right  is  very 
precarious.     That  being  so^  it  lets  m  every  reasonable  title  which 
the  evidence  will  support.    A  portion  may  exbt  against  him.     It 
is  also  true,  that  where  persons  derive  their  title  to  exemption  from  denies  tiUo 
spiritual  persons,  they  may  apply  it  to  prescription.    I  have  never  ^^^  "p*- 
thought  it  applicable  to  a  composition  real,  or  other  particular  sons,  dther 
title,  without  some  particular  evidence;  but  here  there  is  no  doubt;  ^^|J^^ 
they  might  have  prescribed  clearly.    The  question  then  is,  whether  the  exist. 
a  mistaken  answer  shall  defeat  the  defendant  ?  But  the  court  has  ^^  ^ 
frequently  gone  so  far  as  to  decide  against  the  plaintiff  where  the  ^t>Ms«  or 
evidence  for  the  defendant  is  clear,  though  his  defence  is  not  in  ^  toprel 
form  correct,  (a)  scription. 

The  bill  therefore  must  be  dismissed,  and,  because  it  is  a  bill  of  a  ctmS^ 
experiment,  with  costs.  ««»rt  wui 

.   The  three  other  Barons  concurred.  rector's  biu 

with  costs, 
though  the  defence  be  not  stated  with  fbrmal  correctness. 
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Bladket  BaxL  V.  Langlands.    [MS.] 

This  was  a  bill  in  which  the  plaintiff  stated  himself  to  be  seised  ^C. 
in  fee  of  the  rectory  {impropriate  of  Sujokn  otherwise  Sujohn  Lee  ^  piee,  * 
in  the  county  of  Northumberland^  and  to  be  entitled  to  the  tithes  of  *>«»«  ■  b«r 
com  and  grain  arising  upon  certain  lands  situated  within  the  said  ^],  ^^^er. 
rectory  called  CocklaWy  which  comprized  three  farms  called  East  'J^!*^* 
Famij   West  Farm^   and  CocJcUm-hilUhead :    that  the  defendants  answering 
were  the  occupiers  of  those  farms,  and  had  reaped  com,  Sec:  that  ^^^|f 
they  pretended,  that  they  paid  5/.  a  year  as  a  modus ;  but  tlie  the  plea, 
plaintiff  insisted  that  the  5/.  a  year  which  h^  received,  was  not  a 
tnodfiSy  but  a  quit-rent :  the  bill  therefore  prayed  an  account  of 
the  tithes,  and  that  the  defendants  might  pay  the  value  of  them. 

The  defendants,  as  to  so  much  of  the  said  bill  as  prayed  a  dis- 
covery, whether  they  had  not  some  and  what  quantity  of  corn  and 
grain  on  their  lands,  and  what  were  the  values  thereof  in  the  re- 
spective years  mentioned  in  the  bill ;  and  as  to  so  much  of  the 
bill  as  sought  a  payment  from  the  defendants,  of  the  several  tithes 
by  the  bill  demanded ;  pleaded  in  bar,  that  the  abbot  and  convent 
of  the  abbey  o{  Hexham  were  in  ancient  times  seised  to  them  and 
their  successors  of  all  the  tithes  of  com  and  grain  arising  upon 
certain  lands^  within  the  said  rectory  called  Cocklaw^  Consisting  of 

—  ."  ■  " 

ra)  On'  this  questbn,  see  WUmot  ▼.  Hdlaby,    2  Yes.  jun.  625.  ti|/9ti  H3a     Baiiter  T.  Barktrf 
5  Fri.   357.    infra.     On  the  general  question,     Wightw.  398.  injra, 
SMt  V.  Airey^  ptpra  U74.    SlruU  t.  Mter^ 
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of  dbe  flfabcj  fay  ^^-  SI  JZ.  a.  dbe  a^  tidbcs  vere  ^oted 
dbeMidHiMeiB  Ae  cron;  tblqMn.SKHta*  by  her 
paUaignamBd(imUrmL)aa  ike  %ad  lithtM  to  wkOr^^ 

U^;  Itrt  llii  —illilliiitiii  lij  iBim  ■ ■■jj^mihIi  I 

daljr  coBiejed  to  md  are  ^atad  ia  Jakm  Snia^tam :  wnA  tbtt  the 
^otm  Eniagfam  haa^  so  acbed  of  the  and  tithwj  ad  bemg 
of  the  «Md  fiv«i  m  fce^  doMsed  the  Mid  fimM  to  dbe  defisH 
Aduugcdof  the  pijaMBtof  the  tilhciof  oofn  aad  gnin. 
And  oi  to  the  roidiie  of  the  bill,  the  drfciMfaitf^  iniaiwd  hf  ny- 
io^  thai  diqr  dU  not  Imov  whether  the  pUntf  vas  aoaedofdie 
rectory nnpnipriate of  SL^JakmLui  hjwAmkaaag^  that  the  laiids 
m  qnfrtioii  were  within  the  parish  of  SL  JUs  Xa^  and  were  in 
the  oocnpation  of  the  drfrndanti  reqpedhcfy  dning  the  time 
C  1969  ]  diaq^  in  the  bin ;  ond  fay  njrin^  that  diqr  dBd  not  pratOMl,  that 
the  aonoal  paymait  of  SL  was  s  aodba^  faat  that  it  was  s  qnit- 


Tbe  SaUcUor-Gemaralj  Buricm^  and  BamOfyy  WMilgiMhi,  diat  this 
plea  was  bad  fcr  se?erd  reasonst  which  ihtj  mcntioBed;  and 
(among  <idiers)  that  it  was  offcr-mkd  by  the  answer,  the  defend- 
ants haTing  answered  paits  of  the  bill  iriiidi  were  cotered  by  the 
plea,  Tbqr  insisted,  that  the  plea  was  in  substance  a  plea  to  the 
whole  biU :  that  the  bill  prayed  no  idie^  bot  pqrment  of  tithes; 
and  sought  no  discovery,  hot  what  was  necessary  to  that  relief: 
that  the  plea  being  to  every  part  of  the  rdief  prayed  was  a  plea  in 
bar  to  the  whole  bill :  that  the  proper  kind  of  a  defence  fcr  a  plea 
wa%  where  the  defendant  insistipJ  on  one  point,  as  a  bar  to  the 
\JSl!^  plaintiirs  demand ;  but  here  the  defendants  pot  other  iacts  in  issue 
by  their  answer;  such  a%  whether  the  plaintiff  was  rector.     GM. 

Jbboi  fat  the  defendants  said,  that  there  was  no  instance  of  a  [dea 
betqg  orer-mled  because  it  did  not  oorer  enou^;  and  that  was  in 
feet  the  objection  now  made. 

The  court  thought  that  there  was  great  weight  in  some  other 
otgections  which  were  made  hj  the  plaintiff's  oounsd;  but  said, 
that  it  was  unnecessaiy  to  decide  on  those  ol^ecticms,  because  the 
plea  was  clearly  over-ruled  by  the  answer ;  and  tbqr  ordered  the 
plea  to  stand  for  an  answer,  with  liberty  to  except 

N.B.  The  defendants  chose  rather  to  put  in  an  answer. 


P.  32  Geo.  III.    A.  D.  1798.    Scac. 

ScM  T.  AUgood  and  others.    [MS.] 

8.C.  The  origmal  bill  in  this  cause  was  filed  by  Dr.&o^  as  rector  of 

A^Zjk^toi  ^  k'c^b  of  Simonbwii  in  the  county  of  Aor^Aamtertoid;  against 
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tlie  defemlants  for  an  account  and  payment  of  bgistment-tithes ;     179^- 
stating  the  defendants  to  have  been  in  the  occupation  of  farms       scoit 
within  the  parish  of  the  different  denominations  mentioned  in  the         ^' 

biij,  -^- 

Tlie  defendants  by  their  answer  insisted  on  a  modus  in  lieu  of  '**•  ^ 

,  ,  •'  every  an- 

agistment- tithe;  and  they  filed  a  cross-bill  against  the  rector,  pray-  dent  (arm 
ing  that  the  modus  anight  be  established.     The  modus,  which  was  ^^^  P^|  ^ 
stated  in  the  same  way  in  the  answer  to  the  original  bill  and  in  the  parochial 
*  cross-bill,  was  thus  stated:  The  defendants  stated,  that  they  were  ^^^^ 
respectively  in  the  occupation  of  ancient  farms  (naming  them)  dus. 
within  the  parish  of  Simonbum:  that  the  parish  of  SimofAurn  was     [1^70  j 
divided  into  two  districts,  viz.  the  district  of  Simonbum,  and  the 
district  oi  Bellingham  :  that  the  whole  of  the  district  of  Bellingham 
consisted  of  ancient  farms ;  and  that  the  whole  of  the  district  of 
Simonbum  before  allotments  were  made  under  an  act  of  parliament 
for  inclosing  certain  moors  or  commons  within  the  district,  which 
act  is  particularly  mentioned  in  the  answer,  consisted  of  ancient 
farms  and  of  several  moors  or  commons  upon  which  the  tenants  or 
occupiers  of  the. said  ancient  farms  had  respectively  a  right  of  com- 
^mon  for  their  commonable  cattle,  as  appendant  or  appurtenant  to 
such  their  respective  farms :   that  from  time  immemorial  within 
and  throughout  the  whole  district  of  Simonbum,  and  within  and 
throughout  the  whole  district  of  Bellingham,  the  sum  of  \d.  for 
each  and  every  ancient  farm  (except  a  farm  called  Tukets,   for 
ivhich  a  general  modus  in  lieu  of  all  tithes  was  paid)  within  the 
said  districts  had  been  and  then  was  annually  at  Easter  constantly 
and  invariably  paid  and  payable  by  the  owner  or  occupier  for  the 
time  being,  of  each  and  eviery  of  the  said  ancient  farms  and  the 
lands  and  grpunds  thereto  respectively  belonging,  to  the  rector  of 
the  said  parish  of  Simonbum  for  the  time  being,  in  lieu  and  full  sa- 
tisfaction of  the  tithes  of  all  grass  yearly  growing  and  rene^ving 
upon  the  said  ancient  farms  and  the  lands  and  grounds  thereto 
respectively  belonging,  whether  such  grass  was  cut  and  made  into 
hay,  or  agisted  by  barren  and  unprofitable  cattle. 

The  rector  by  his  answer  to  Uie  cross-bill  admitted  that  he  re- 
ceived the  sum  of  Id*  annually  from  the  plaintiffs  in  lieu  and  satis- 
fiiction  of  all  tithe-hay  growing  on  the  farms  in  the  occupation  of 
die  plaintiffs. 

Burton,  Mitford,  and  Abbot,  for  the  rector,  insisted,  that  the 
modus  could  not  be  established  as  laid  in  the  cross-bill :  that  these 
being  moduses  which  were  to  cover  particular  farms,  the  plaintiffs 
ought  to  have  stated  the  boundaries  and  tlie  particular  quantities 
of  land  of  each  fiirm  which  they  alleged  were  covered  by  such 
moduses ;  whereas  here  they  had  merely  alleged,  that  tliey  were  in 
possession  of  such  ancient  farms  (naming  them)  but  not  stating  the 

Vol.  IV.  H 
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quantity  of  land  of  which  any  of  them  oonsbted  or  the  boiindanes 
of  any  of  them. 

The  SoUcilor-Generalf  HaUist^  and  Somitty,  admitted,  that  where 
a  bill  was  filed  to  establish  a  modus  for  a  particular  iarm ;  it  ought 
2  to  state  the  quantity  and  limits  of  the  fiurm;  because  the  efiect 
of  the  decree  establishing  such  a  modus  would  be  to  exempt  those 
particular  lands  from  the  payment  of  tithes  in  kind :  but,  that  the 
modus  here  insisted  on  was  a  parochial  modus  for  every  ancient 
&rm  throughout  the  parish,  and  a  decree  establishing  it  would  only 
establish  a  general  custom,  but  would  not  exempt  any  particular 
lands:   and  the  occupier  of  lands  within  the  parish  who  would 
avail  himself  of  the  modus  must  shew  that  the  farm  he  occupied 
was  an  ancient  farm,  and  of  what  lands  it  consisted :  that  a  case 
perfectly  analogous  to  this  was  that  of  a  bill  to  establish  a  modus 
for  every  ancient  orchard  or  garden  in  a  parish :  that  in  such  a  bill 
it  could  not  be  necessary  for  tlie  plaintiffs  to  state  the  number  of 
acres  and  boundaries  of  their  own  orchards :  that  the  modus  being 
for  all  orchards,  if  it  were  necessary  to  state  the  particular  boun- 
daries of  any,  it  must  be  of  all  the  orchards  in  the  parish,  which 
it  would  be. impossible  for  the  plaintiffi  to  do:  and  so  in  the  pre- 
sent case ;  the  modus  being  for  all  ancient  &rms,  if  it  were  neces- 
sary to  describe  any,  the  p]ainti£&  must  describe  the  boundaries 
and  quantities  of  all  ancient  farms,  those  of  the  occupiers,  who  are 
not  before  the  court,  as  well  as  their  own:  that  the  court  had 
already  considered  this  modus  as  a  parochial  modus  by  ordering  the 
cross-bills,  which  were  originally  diree  in  number,  to  be  consoli- 
dated ;  for  if  they  were  to  be  considered  as  distinct  fiirm  modusesj 
there  could  be  no  reason  for  consolidating  them,  and  the  plaintiffi 
in  some  of  them  were  by  that  means  deprived  of  the  benefit  of  the 
testimony  of  the  plaintiffs  in  the  others  of  them,  who  might  have 
been  witnesses ;  that  the  rector  admitted,  that  a  p^iny  was  payable 
by  each  farm  for  hay,  and  if  there  were  no  uncertain^  as  to  that, 
there  could  be  none  in  the  same  modus  extending  to  agistment, 
which  was  the  real  question  between  the  parties. 

El/re  C.B.  —  This  is  not  a  parochial  moduSj  nor  any  thing  like 
it  It  is  essential  when  this  sort  of  modus  is  established,  that  the 
rector  should  know  what  are  the  particular  lands  covered  by  it. 
He  will  not  know  where  to  resort  even  for  the  payment  of  the 
modus^  unless  he  knows  what  lands  are  covered  by  it.  The  case  of 
orchards,  I  think,  does  not  assist  you.  It  is  true,  that  in  a  bill  to 
esUiblish  such  a  modus^  the  plaintiffs  need  not  set  out  the  quantities 
and  boundaries  of  their  orchards :  but  that  is  very  diiSerent  from 
an  ancient  farm.  The  name  of  an  orchard  is  in  the  nature  of  the 
description  of  the  thing,  and  the  mere  inspection  will  help  to  ascer- 
tain what  is  an  ancient  orchard.     However,  though  it  be  impoa- 
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stble  to  establish  the  moduSf  a9  laid  in  the  cross-bill,  which  is  an     1 792. 
application  for  the  extraordinary  assititante  of  this  court,  it  may  be       -^ 
a  very  difierent  consideration,  whether  the  modusj  as  laid  in  the        v. ' 
answer,  may  not  afford  such  a  defence  as  should  prevent  the  plain-       ^ 
tiff  from  having  an  afxount  of  tithes*  dariesofthe 

The  rest  of  the  court  were  of  the  same  opinion,  and  the  defend- 
ants  to  the  original  bill  proceeded  to  read  evidence  to  prove  the 
existence  of  the  moduses  o(  IcL  for  each  ancient  farm  for  hay  and 
agistment* 

A  bill  had  formerly  been  filed  by  Dr.  Scott  against  a  person  of 
the  name  of  Elliot  for  agbtment-tithe,  and  Elliot  had  insisted  on  a 
iKodus  for  1^.  for  hay  and  agistment  for  the  ancient  farm  which 
he  occupied,  and  which  was  called  Houghton  Strother.    In  that 
cause  a  person  of  the  name  o{  Pickering  had  been  examined  as  a 
witness,  and  was  since  dead.     The  cross-bill  stated  those  fact^  Whciea 
and  stated  the  evidence  which  Pickering  gave  in  that  cause,  and  f/^***" 
interrogated  Dr.  Scott^  whether  Pickering  did  not  give  such  evi-  strictly  in 
dence.    Dr.  Scott  in  his  answer  said,  he  did  not  recollect  what  evi-  ^u^^e! 
dence  Pickering  gave,  and  for  the  particulars  of  it  referred  to  his  come  lo  bjr 
deposition  taken  in  that  cause.    The  defendant's  counsel  having  fe^'^in 
read  this  passage  in  Dr.  Scotfs  answer,  offered  the  deposition  of  the  defend- 
Pickering  in  evidence,  and  insisted  that  whatever  doubt  there  might  g^er. 
be  whether  it  would  be  evidence  otherwise,  Dr.  Scott  had  made  it 
evidence  by  referring  to  it  in  his  answer,  which  was  the  same  thing, 
as  if  he  had  stated  the  deposition  in  his  answer ;  and  that  a  defend- 
ant by  referring  to  any  paper  makes  it  evidence ;  as,  when  he  i*e- 
fers  to  the  answer  of  other  defendants* 

But  the  court  rgected  the  evidence;  and  said,  that  the  modus 
set  up  by  Elliot  being  for  a  particular  &rm,  which  was  not  in  the 
occupation  of  any  of  the  parties  in  this  suit,  could  not  be  evidence 
in  this  cause;  and  that  Dr.  Scott  by  referring  to  it  in  his  answer 
did  not  make  it  evidence,  for  it  amounted  only  to  saying,  that 
he  did  npt  recollect  the  deposition^  and  that  it  would  speak  for 
ptaelf. 

The  further  hearing  of  the  cause  was  suspended  by  some  pro- 
posals for  a  compromise,  which  ailer  a  considerable  delay  were  not 
acceded  to.  In  tlie  mean  time  Eyre  C.B.  was  created  Chief  Jus- 
tice of  the  Common  Heas,'  and  was  succeeded  as  Chief  Baron  by 
Sir  A.  Maedonaldf  and  on  account  of  that  change  in  the  court  the 
cause  was  opened  again  in  Michaelmas  34  Geo.  3.  as  if  it  had  never 
been  gone  into. 

The  Solicitor-General  {Mitfard)  for  the  ddfendant  in  the  cross-  [  1373  ] 
cause  insisted  that  the  cross-bill  ought  to  be  dismissed :  that  the 
moduses  insisted  on  were  allied  by  the  bill  to  extend  to  all  ancient 
fuepiA  within  the  parish  except  a  farm  called  TuketSy  for  which  was 

H  2 
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1792.      made  on  ancient  payment  in  lieu  of  all  titlies,  and  except  two  farms 

-  in  the  hands  of  the  rector :  that  this  was  alleged  rather  as  a  general 

T.         custom  extending  throughout  the  parish,  than  as  a  prescription  for 

jiugood.     ^^^^  particular  fai'm;    whereas  in  the  very  nature  of  payments 

in  lieu  of  tithes  for  ancient  farms,  they  must  be  prescriptions  ibr 

each  farm,  and  could  not  be  laid  as  a  general  custom :  that  there 

might  indeed  be  a  custom  for  every  householder  to  pay  such  a  sum 

in  lieu  of  a  particular  species  of  tithes,  or  there  might  be  a  custom 

for  a  garden-penny ;  but  not  for  every  farm  which  may  consist  of 

any  uncertain  quantity  of  land  :  that  there  might  indeed  be  a  modus 

for  a  park,  without  setting  out  its  boundaries,  1^.  Ah\  665.  because 

the  boundaries  of  a  park  are  always  known  and  ascertained,  and 

in  such  a  moduSf  the  moment  the  park  is  disparked,  tlie  modus  is 

gone,  unless  the  owner  had  prescribed  for  a  certain  quantity  of 

Sapn58$.  ground,  1  Eo.  Abr.  657.:  that  if  there  could  be  such  a  modus  laid 
as  a  general  custom  extending  throughout  the  parish ;  yet  the 
boundaries  of  each  farm  ought  to  be  set  out  in  order  that  the  par- 
son may  know  where  he  is  to  resort  for  his  penny;  it  ought  to 
be  ascertained  with  certainty  in  the  pleadings  what  the  lands  are 
to  which  the  ancient  payment  relates :  that  in  the  case  of  lord  Ba^ 

8iiprmi27h  goi^  a  bill  for  tithes  being  filed  against  lord  Bogota  he  by  his  answer 
set  up  farm  moduses,  alleging  that  the  farms  in  the  occupation  of 
A.,  B.f  C,  Z).,  &c.,  were  covered  by  moduses  s  and  then  he  set 
out  in  a  schedule  a  description  of  all  the  particular  closes  of  which 
each  of  those  farms  consisted :  it  was  objected,  that  those  de- 
scriptions ouglit  to  have  been  set  out  in  the  body  of  the  answer ; 
but  the  court  held,  that  it  was  sufficient  to  set  them  out  in  the 
schedule:  but  it  never  was  conceived  that  the  setting  them  oat 
either  in  the  answer  or  the  schedule  could  have  been  dispensed 
with. 

N.B.  Immediately  after  the  Solicitor  General's  argument,  this 
cause  was  compromised.  The  terms  of  the  compromise  were,  that 
both  bills  should  be  dismissed ;  that  the  rector's  costs  should  be 
paid  by  the  parishioners ;  and  agistment-tithe  should  not  be  de- 
manded in  future. 


[  IS74  ]  P.  32  Geo.  III.     A.D.  1792.     Scac. 

lA^gon  v.Bamman.    [1  Anstr.  1.] 

A  Bill  had  b^en  filed  by  the  defendants  against  the  present 
plaintiffs  for  tithes,  describing  themselves  to  be  impropriators 
of  the  rectory  of  the  parish.  The  answer  denied  their  title  as 
impropriators. 

The  present  was  a  cross-bill,  to  obtain  a  discover}'  of  the  title 
of  the  defendants  to  the  rector}',  and  praying  a  production  of  the 
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title-deeds,  &c.;  and  particularly  to  have  a  discovery  of  tlie  title      1792. 
of  the  defendants  to  ai^istment-tidie :    and  whether  tlie  former    ~ 
occupiers  of  the  lands  of  the  plaintiffs  had  ever  paid  that  species         ▼.    . 

of  tithe.  Bowman. 

The  defendants  demurred  to  the  discovery  sought ;  and  put  in 
an  answer,  insisting  that  they  were  rightfully  entitled  to,  and  in 
possession  of  the  rectory. 

Burton  and  Richards^  in  support  of  the  demurrer,  argued,  that 
the  plaintiffs  had  shewn  no  title  to  have  the  discovery  prayed ;  the 
defendants  being  in  possession,  the  court  cannot  compel  them  to 
prove  their  title  to  the  rectory.     The  plaintiffs  do  not  even  set  up 
a  counter  claim  to  it,  or  pretend  that  any  other  is  better  entitled. 
In  the  case  of  Selby  v.  Selby^  last  term,  the  Lord  Chancellour  ex- 
pressed a  strong  inclination  to  admit  a.  demurrer  to  a  bill,  praying  Adeinurrer 
discovery  of  the  title  under  which  the  defendant  meant  to  support  a  croBs-biU 
his  claim,  an  ejectment  having  been  brought  by  him  against  the  ^obtain 
plaintiff  in  equity,  who  was  tenant  in  possession  of  the  premises ;  the  nctor's 
but  the  demurrer  was  bad  on  a  ground  of  form  (a) ;  an  amendment  ^^)^^ 
was  allowed,  and  is  npt  yet  decided.  the  title  u 

The  present  case  is  much  more  strong;  here  the  discovery  is  ■"^'°"*»«* 
sought  against  the  person  in  possession. 

Lord  Chief  Baron  Eyre*  —  Certainly  tliere  can  be  no  discovery, 
if  it  is  prayed  by  the  farmer  merely  to  have  a  pretext  for  with- 
holding his  tithes  altogether,  till  the  impropriator  shall  prove  every 
item  of  his  demand. 

Abboty  for  the  plain tift^  took  several  objections  to  the  demurrer.  [  1S75  ] 
In  form  it  is  over-ruled  by  the  answer ;  the  demurrer  is  to  the  dis- 
covery of  the  title,  and  the  answer  avers  the  goodness  of  the  title. 
Amendments  of  demurrers  are  rarely,  if  at  all,  granted,  and  are 
quite  out  of  the  usual  practice  of  the  court.  It  is  also  bad  in  sub- 
stance. By  the  original  bill  and  answer  the  title  is  in  issue  between 
the  parties,  and  therefore  on  a  cross-bill  the  plaintiffs  have  a  right 
to  a  discovery  of  it.  Doble  v.  Potman^  Hardr.  160.  Even  by  ori-  Supm  51 2. 
ginal  bill  they  would  have  been  entitled  to  it  in  this  case :  Heath-- 
cote  v.  Jleety  2  Vem.  4?4?2.  Morse  v.  Buckworth,  ibid.  44-3.  Brere- 
ton  V.  Gamuij  2AtL  241.  Metcalfy.  Harvey^  1  Vez.  249.  Mood- 
alca/  V.  The  East  India  Company^  1  Bro.  Rep.  471.  ,  From  these 
cases  it  appears  that  a  party  sued,  or  likely  to  be  so,  is  entitled  to 
pray  a  discovery  whether  the  party  suing,  or  any  other,  has  the  right 
to  Uie  subject  in  dispute. 

At  all  events,  the  plaintiffs  are  entitled  to  a  discovery  whether 
any  payment  of  agistment-tithe  was  ever  made  by  the  occupiers  of 

(a)  Tbey  stated^  that  in  that  case  the  Lord    have  done  so.     See  the  same  case  again  beforf 
Chancellour    had   permitted    the    defendant   to    thecourt,  4  Bro.  Ch.  Kep.  11. 
amend  the  demurrer;  but  he  does  not  seem  to 
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1792. 

Lygm 
Sowmatu 


Where,  2n  • 
a  suit  for 
tithes,  the 
title  to  the 
rectory  is  in 
issue,  to  a 
ocpss^biil 
praying  a 
discovery  of 
the  tide,  the 
rector  can- 
not ^emur, 
although  no 
other  title  is 
setup. 

*tl876] 


the  lands  now  held  by  them ;  a  demurrer  covering  too  much  is  bad 
in  toto. 

Burton^  in  reply.— -The  answer  does  not  over-rale  the  demunner. 
The  discovery  prayed  and  demurred  to  is  of  the  particular  nature  of 
the  defendant's  title ;  the  answer  only  avers  that  they  have  a  tidc^ 
that  they  are  lawfully  seized,  without  saying  how. 

In  the  case  before  Lord  Hardwicke,  Metcalfv.  Harvey^  the  dis* 
covery  was  sought,  for  the  purpose  of  defending  the  possession ;  heie 
to  disturb  it.  In  all  the  other  cases  the  party  praying  the  disooveiy 
had  some  interest  in  the  subject  of  it ;  here  none  is  pretended* 

If  there  is  any  slip  in  the  form  of  the  demurrer,  it  is  cpen  to  the 
defendants  to  demur  ore  tenia  on  payment  of  costs,  or  the  court  may 
grant  an  amendment  It  would  be  an  extreme  hardship  if,  by  a 
slip  of  this  kind,  a  party  were  obliged  to  discover  the  whole  of  his 
title,  and  set  forth  his  deeds,  as  is  here  also  prayed ;  and  so  to  ex- 
pose himself  to  the  attacks  both  of  the  plaintifis  and  <^  every  otbe^ 
person. 

Eyre  C.  B. — A  demurrer  ore  tenus  is  only  allowed  upon  new 
grounds,  not  where  a  demurrer  in  paper,  on  the  same  points  has  al- 
ready been  over-ruled. 

If  there  were  merits,  one  would  be  inclined  to  allow  an  imiend- 
ment;  but  what  rational  objection  can  the  defendants  have  to  say ' 
what  is  the  nature  of  their  title,  when  they  must  prove  it  in  the 
other  cause  ? 

*It  is  difficult  to  draw  a  line  in  what  cases  a  discovery  ought  to 
be  granted ;  as  where  the  tenant  is  fearful  of  being  harassed  by 
different  claimants  of  the  impropriadoA.  Here  the  title  is  put  in 
issue  by  the  original  suit,  and  therefore  the  plaintiff  are  entitled  to 
have  a  discovery  of  the  nature  of  it  But  the  court  will  exercise 
their  discretion  in  allowing  the  plaintifi&  to  search  into  the  title  any 
further  than  for  the  purposes  of  the  suit 

The  rule  laid  down  by  Lord  Hardmcke  goes  very  bx ;  and  I 
should  not  be  inclined  to  follow  it  to  that  extent  withoilt  examin- 
ing further  into  tlie  authority  of  the  decision.  But  here  the  d^ 
murrer  is  bad  upon  other  grounds,  and  it  is  unnecessaiy  to  go  into 
that  question. 

Thompson  B. — The  demurrer  is  bad,  as  covering  too  mtidi.  Hie 
defendants  are  bound  to  set  forth,  whether  any  payments  of  agist- 
ment-tithe  have  been  made  by  th<b  predecessors  of  the  plainti&  hi 
their  fiurms. 

The  demurrer  was  over-ruled. 
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M .  33  Geo.  III.    A.D.  1792.    Scac.  ^^^^- 

Oliver  v.  BaketDeU  and  others.     [MS.]  ^'^ 

Tnk  pldntifl^' as  rector  of  Sw^s/on,  filed  his  bill,  against  fifteen  ^^^^'^^ 
defendants  occupiers  of  land  within  the  parish,  for  an  account  and  Ans'tr.  83. 
payment  of  tithes,  as  to  some  of  the  defendants  frotn .  1st  January^ .  ^^^^."''^ 
and  as  to  others  from  the  5th  of  April  1791 ;  and  the  biU  alleged,  Haywood  ' 
that  the  defendants  pretended,  that  their  lands  Were  exempt  from  ^  o<h^ 
the  payment  of  tithes,  or  that  some  modus  or  tnoduses  had  been  tenance  for 
payable  for  time  immemorial  in  lieu  of  tithes  within  the  parish ;  j^^^^" 
whereas  the  plaintiff  charged  the  contrary  of  such  pretences  to  be  jomtija 
true;   and^  that  tithes  were  payable  for  all  the  tithable  matters  ^^tith^ 
arising  on  the  defendants  lands  during  the  times  aforesaid.    The  au<i<ierend- 
bill  also  alleged,  that  the  defendants  pretended,  that  an  agreement  demuTto  a 
had  been  entered  into  between  them  and  the  plaintiff  to  pay  him  a  biU  eeeking 
composition  in  lieu  of  tithes,  but  that  in  feet  no  such  composition  of  anagree- 
had  been  entered  into,  and  that  the  plaintiff  had  given  t  lie  defend-  ^!*"^ 
ants  respectively  six  months  notice  in  writing  that  he  would  take  ManteU  t. 
his  tidies  in  kind,  as  to  some  of  the  defendants  from  the  1st  of  Janu-  ^^>  ^^' 

1794,  tba 

ary^  and  as  to  others  fi*om  the  5th  of  April  1791 ;  and  the  bill  oourtof 
charged,  that  the  defendants  had  entered  into  some  agreement  to  ^^^^^^ 
redst  the  plaintiff's  demand  of  tithes,  and  jointly  to  contribute  to  demurrer 
the  expence  of  defending  any  action  or  suit  which  might  be  com-  ^^^^  li^^ 
nienced  by  him  for  the  recovery  of  them*  upon  the 

The  defendants,  as  to  so  much  of  the  bill  as  sought  a  diacovery  ^,  ^aw. 
from  them  whether  they  had  not  entered  into  some  and  what  agree-  ^^  ^^  ^^ 
ment  to  resist  the  plaintiff's  demand  of  the  tithes  in  the  bill  men-  of  London 
tioned,  or  to  pay  jointly,  or  to  contribute  to,  the  expence  gf  any  ^  Ain«iey„ 
action  or  suit  which  might  be  commenced  by  the  plaintiff  for  the  Eyre  C.b! 
recovery  of  the  said  tithes,  demurred;  and  for  cause  of  demurrer  !^^"^* 
shewed,  that  the  same  was  a  matter  touching  which  the  defendants  BakeweU,  it 
ought  not  to  be  compelled  by  a  court  of  Equity  to  make  any  dis-  ^ tiSedia- 
covery;  inasmuch  as  a  discovery  of  such  a  matter  might  tend  to  oovery  there 
charge  the  defendants  criminally.     As  to  the  rest  of  the  bill  the  i2^|j^]![? 
defendants  answered.  ^d  for  that 

^Burton  andHoUisi  for  the  defendants  admitted,that  where  several  3^^^,^ 
persons  have  one  common  right,  it  is  not  illegal  for  them  sto  coo-  ^<»  P»>- 
jtribute  joindy  to  the  expence  of  any  suit  in  which  that  right  ^comes  tow«i/' 
in  question.^    But  they  contended,  that  the  defendants  had  not  in  *[1382 
this  cause  any  common  right  which  they  could  defend.     Every  de- 
fendant might  have  a  different  ground  of  defence;  one  might  fivail 
hioiself  of  an  exemption  from  payment  of  tithes;  another  of  a  pa- 
rochial modus ;  and  a  third  of  a  composition ;  in  which  case  it 
would  be  illegal  for  then:  to  contribute  jointly  to  those  different  de- 
fences :  that  the  bill  in  this  case  prck;eeded  uppn  tlie  idea  of  thf 
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1 799.     derendanto  having  different  defences ;  for  that  the  plaintiff  had  given 

"Tr~"    djilerent  notices  to  put  nn  end  to  compositions  at  different  times: 

V.         that  the  defendants  must  have  either  different  defences,  or  the  same 

SakeweO.    j^f^jnce:  if  different,  the  discovery  would  Subject  them  to  penalties: 

•     if  the  same,  the  discpvery  was  immaterial :  in  either  case  therefore 

it  ought  not  to  be  made. 

Partridge  and  Bomilbf  for  the  plaintiff  argued,  that  it  was  legal 
for  persons  to  contribute  jointly,  not  merely  to  defend,  but  even 
to  commence  suits  to  establish  or  maintain  any  right  which  they 
claimed  in  common,  as  was  decided  in  Lord  Howard^  v.  B^fl,  HA, 
8upniiS5i.  91.  Br.  Mainienance^  pi.  ^l.  I  Hawk.  P.  C.  251.  Potts  v.  Dur ant: 
that  the  occupiers  of  land  in  a  parish  had  a  common  interest  to  re- 
sist the  rector's  establishing  his  right  to  tithes:  that  it  was  only  on 
the  ground  of  their  having  such  a  common  interest,  that  a  parson 
could  join  several  occupiers  of  land  as  co-defendants  in  a  bill ;  and 
that  if  they  had  not  such  a  common  interest,  which  they  might 
jointly  contribute  to  maintain,  the  defendants  would  have  a  mucli 
better  ground  of  demurrer  than  that  which  they  had  put  on  the  re- 
cord, namely,  that  the  plaintiff  had  joined  several  matters,  which 
concerned  only  some  of  the  defendants,  in  the  same  bill.  Sharp  v. 
Carter^  8  P.  Wms.  375 :  that  if  the  defendants  had  one  common  in- 
terest, it  would  not  be  maintenance  for  them  to  contribute  jointly 
to  each  other's  defence,  though  they  might  likewise  have  distinct 
defences :  that  the  discovery  being  immaterial  was  no  ground  of 
demurrer,  but  of  a  reference  for  impertinence,  but  that  in  fact  the 
discovery  Was  not  immaterial,  and  might  have  great  weight  with 
the  court  hereafter  as  to  the  costs  of  the  suit. 

The  court,  {Eyre  C.  B.  being  absent)  without  calling  on  the  de- 
fendants' counsel  to  reply,  allowed  the  demurrer,  {a) 


[  1383  ]  M.  S3  Geo.  III.    A.  D.  1792.     Scac. 

Wools  V.  Wallnf.    [1  Anstr.  100.] 

In  a  bill  for  On  exceptions  taken  to  the  answer,  it  appeared  that  this  bill 

Tidw^*^  was  for  tithes,  and  prayed  an  account  of  tlie  single  value  of  the  tithes, 

tithes,  it  is  and  that  the  defendant  might  be  decreed  to  pay  such  single  value, 

IJI^'^'  but  did  not  expressly  waive  the  penalty ;  and  on  this  ground, 

pressly  to  Alejcandei^  argucdj^  that  the  defendant  was  not  bound  to  discover 

treWe^ue.  "P^^  ^^^^  ^*''>  ^  ^^  ^^^  thereby  subjecting  himself  to  the  penalty 
at  law,  the  plaintiff  not  having  waived  the  treble  value,  although 
he  only  seeks  the  single  value  from  this  court,  which  is  the  same 


(a^  Hotham  B.    "  Either  the  combination  is  very  is  useless  and  impertinent ;   and  therefore 

criminal  or  it  is  not ;  if  it  is,  then  the  discovery  the  demurrer  must  on  cither  ground  be  allowed, 

cannot  bo  granted,  as  sulnecting  the  defcndanu  Anstr.  8S. 
to  a  penalty :  if  it  is  not  crminaly  then  the  disco- 
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as  an  account  of  tithes  simply.     The  oonstant  practice  is  to  waive      1792. 
it  expressly ;   and  the  case  in  Bunb.  199.  (a)  must  therefore  be  a 
mistake,  for  it  supposes  this  practice  antiquated. 

Hart^  contra,  contended  that  the  prayer  of  the  single  value  was      ^'^^ 
in  iact  an  offer  to  accept  that,  and  therefore  a  waiver  of  the  penalty, 
and  relied  on  Bunb.  193. 

Tke  court  were  of  that  opinion ;  for  a  waiver  in  equity  is  no  bar 
at  law,  but  only  a  ground  for  the  interposition  of  the  courts  of 
Equity;  and  an  injunction  would  be  granted  against  suing  for 
the  penalty,  as  well  upon  this  implied  waiver,  as  upon  the  most 
express. 

P.  33  Geo.  III.    A.  t).  1793.    B.R. 

Mitchell  V.  Wal/cer.     [5  Term  Rep.  260.] 

Debt  for  not  setting  out  tithes  under  the  2SLSEd.6*  c.  IS.  In  debt  on 
The  declaration  stated  that  the  plaintiff  was  rector  of  the  parish  ^^  13,  f^r*  ' 
of  Thomhillj  and  as  such  was  entitled  to  all  manner  of  tithe  with-  ^^  "i^lf 
in  the  same,  except,  &c.  and  that  the  defendant  on  1st  January  where  the 
1791  occupied  twenty-two  acres  of  land  called  Headfield  Clones  ^^^^ 
within  the  said  parish,  and  that  the  tithes  of  corn  and  grain  yearly  they  wera 
arising  from  the  said  land  of  the  defendant's  within  forty  years  ^*^J^J^ 
next  before  the  making  of  a  certain  act  of  parliament  made  in  the  befoie  the 
2  &  S  Ed.  6.  entitled  **  an  act  for  payment  of  tithes,"  and  then,  were  ^^^^j. 
of  right  yielded  and  payable,  and  yielded  and  paid,  to  the  rector  of  «i  and  pey- 
the  sdd  parish,  jtc  and  that  the  defendant  being  so  occupier,  and  yf^ded^and 
the  plaintiff  so  being  rector,  &c.  he  the  defendant  on  1st  Naoember  paid,  evi- 
*  1791  ploughed  his  said  land  and  sowed  the  same  with  corn,  &c.  ^^^  i^q^ 
and  afterwards,  &c.  reaped,  &c  the  tithe  of  all  which  com,  &c.  bed  always 
did  of  right  belong  and  appertain  to  the  plaintiff  as  rector  as  afore-  membered 
said,  and  of  right  ought  to  have  been  separated  from  the  other  nine  ^  '^  '"^^ 
parts  thereof^  and  to  have  been  yielded  and  paid  to  him  ;  yet  the  had  never 
defendant  well  knowing  the  premises,  but  not  regarding  the  sta-  ?^^^^  ''^* 
tute,  &c«  did  not  justly  divide,  &c  the  tenth  part  of  the  said  corn,  paid  any 
&c.  but  took  and  carried  away  all  the  said  corn,  &c.  before  it  was  .i^^^'J^^ 
divided,  &c.  contrary  to  the  statute;  the  declaration  then  alleged  defeat  the 
the  value  of  the  tithe  taken  away  to  be  U.  Ss.   and  demanded  •r'l  0*04  -1 
treble  the  value.     The  defendant  pleaded  nil  debet,  on  which  issue 
was  joined. 

This  cause  was  tried  at  the  last  York  assizes  before  Buller  J.,  when 
it  appeared  that  the  land  in  question,  which  was  within  the  parish, 
as  far  back  as  any  witness  knew,  had  -been  in  grass,  and  had  been 
ploughed  for  the  first  time  within  their  knowledge  in  1791 ;  and  no 
evidence  was  given  of  its  ever  having  paid  tithe. 

(a)  AUomtjfmGtntml  s*  Vincent, 
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1798.  The  statute  2SlS  Ed.  6..  c.  1 S.  enacts,  **  That  every  of  the  king^s 
^^jfcj^  ^*  subjects  shall  from  henceforth  truly  and  justly,  without  fraud  or 
V.  '  <<  guile,  divide,  set  out,  yield,  and  pay,  all  manner  of  their  predial 
**  tithes  in  their  proper  kind  as  they  arise  and  happen,  in  such 
<<  manner  and  form  as  hath  been  of  right  yielded  and  paid  viithin 
**  forty  years  next  before  the  making  of  this  act,  or  of  right  or  cos- 
*^  tom  ought  to  have  been  paid ;  and  that  no  person  shall  from 
«  hen^orth  take  or  carry  away  any  such  or  like  tithes  which 
*'  have  been  yielded  or  piud  within  the  said  forty  years,  or  of  right 
**  ought  to  have  been  paid  in  the  place  or  places  tithable  of  the  same,' 
**  before  he  hath  jusdy  divided  or  set  forth  for  the  tithe  thereof  the 
**  tenth  part  of  the  same,  &c  under  the  pain  of  forfeiture  of  treble 
*^  value  of  the  tithes  so  taken  or  carried  away." 

Ckambre  for  the  defendant  contended  at  the  trial  that  the  jury 
were  bound  to  find  for  him,  unless  they  found  that  tithes  had  actu- 
ally been  paid  in  respect  of  this  land  within  forty  years  before  the 
statute,  of  which  there  was  no  evidence :  on  the  contrary  the  evi- 
dence given  rather  went  to  rebut  such  a  presumption,  and  was  suf- 
ficient to  warrant  the  jury  in  presuming  a  grant  in  favour  of  the 
defendant.  A  verdict  however  was  given  by  the  learned  judge'^ 
direction  for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to 
enter  a  non-suit,  if  the  court  should  think  the  evidence  insufficient 
to  support  the  action, 

A  rule  having  since  been  obtained  to  enter  a  non-suit, 
[  1385  ]  I^o^  now  shewed  cause  against  it«  —  There  is  no  case  wherein 
it  has  been  held  necessary  to  prove  that  the  lands  had  paid  tithe 
within  forty  years  next  before  the  statute  oiEd.  6*  in  order  to  mam- 
tain  such  an  action  as  the  present.  Lord  Coke^  2  Inst.  649,  6SO. 
treating  of  this  branch  of  the  statute,  takes  no  notice  of  it.  The 
presumption  of  law  is  that  all  land  is  tithable;  and  the  onuscf 
proving  an  exemption  in  &vour  of  any  particular  land  lies  on  the 
party  daiming  it:  nor  has  it  ever  been  held  sufficient  to  shew  that 
the  land  has  not  paid  tithe  before  within  living  memory ;  though 
that  sort  of  evidence  may  be  applicable  to  identify  lands  in  old 
deeds  which  were  discharged  of  tithe  by  some  legal  exemption; 
but  here  no  such  evidence  was  given. ,  He  was  then  stopped  by  the 
court,  as  were  also 

Cockell  JSerjeant,  and  Lambe^  on  the  same  side. 

Chambre  and  Wood  contra.  The  objection  that  there  was  not 
sufficient  evidence  to  support  the  action  is  decisive;  1st,  on  the 
words  of  the  statute ;  2dly,  on  the  authority  of  cases ;  and  thirdly,  on 
the  presumption  of  a  grant  1.  The  words  of  the  statute  are  ex- 
press that  no  person  shall  take  away  the  predial  tithe  which  hath 
been  yielded  or  paid  or  ought  to  have  been  paid  within  forty  years 
next  before  the  making  of  the  act|  &c«    The  penalty  is  confined  in 
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teims  to  such  cases :  and  if  it  is  to  be  extended  to  all  tithe,  whether     1793. 
pud  or  payable  within  forty  years  next  before  the  statute  or  not^     uucMi 
those  words  will  be  rendered  nugatory.  Now  there  was  not  even  the        ▼. 
slightest  evidence  offered  to  shew  that  this  land  had  paid  tithes     ^"^^^ 
within  the  forQr  years.    There  can  be  no  presumption  of  law  in 
this  case^  because  this  is  not  an  action  for  any  common  law  right 
but  for  a  penalty  under  a  statute,  within  the  precise  words  of  which 
the  party  seeking  to  recover  such  penalty  must  bring  his  case. 
The  statute  expressly  confines  the  penalty  to  cases  in  which  such, 
j.  e.  predial,  tithes  had  been  paid  or  ought  to  have  been  paid  within 
forty  years  before.    But  however  the  presumption  may  be  in  ordi- 
nary cases,  the  evidence  given  in  this  case  affords  a  strong  pre- 
sumption against  the  plaintiff;  for  it  goes  to  prove  that  the  land 
had  always  been  in  pasture,  and,  consequently,  could  not  have  paid 
predial  tithe  at  any  time  before.    And  though  this  evidence  might 
not  be  sufficient  to  exempt  the  lands  from  payment  of  tithes  alto- 
gether, yet  it  is  a  sufficient  defiance  in  this  action  on  a  penal  statute ; 
and  the  plaintiff  may  still  sue  in  the  apuritual  court     But  2dly, 
the  case  otLord  Mansfield  v.  Clarke^  M.  9  G.  8.  C,  B.  is  derisive  that  **P"  ^^ 
some  evidence  of  payment  having  been  made  within  forty  years 
next  before  the  statute  is  necessary.    The  court  there  granted  a  new  [  1886  3 
trial  for  the  defect  of  such  evidence  for  the  plaintifil    In  the  argVL^ 
ment  of  that  case  was  dted  another  cfAdenbrooke  v.  Stokes^  tried 
before  Lord  Ch.  J.  WiUes  at  Stt^ffbrd  assizes  1 745,  whidi  was  a 
similar  action  on  the  statute  2  &  8  Ed.  6.  for  subtraction  of  tithes ; 
where  the  learned  judge  nonsuited  the  plaintiff  for  not  proving   . 
payment  of  tithes  within  forty  years  before  the  action,  in  analogy 
to  the  liJQutatioti  of  time  in  the  statute.    And  that  decision  was  cited 
by  Mr.  WilbnAam  before  Lord  Hardwicke  in  the  case  otBotherham    • 
Y.FanshaWf  and  approved  by  the  court.    8dly,  The  nonpayment  Vidtsapra 
of  tithes  within  memory  was  evidence  of  a  grant  of  the  tithes.     It  ^^ 
was  so  considered  in  the  case  of  Lord  Mansfield  v.  Clarke. 

The  Court  wbhed  the  question  to  be  put  upon  the  record  if  the 
defendant's  counsel  thought  ifwith  his  client;  but  the  other  side 
objected  on  account  of  the  expence. 

Lord  Kenyon  Ch.  J.  —  Since  it  is  necessary  for  us  to  give  our 
opinion^  I  confess  my  inclination  is  stroQgly  in  support  of  the 
action;  for  though  tiie  defendant's  argument  would  have  great 
weight  if  we  were  now  to  decide  on  the  statute  of  Ed.  6.  for  the 
first  time,  yet  the  usagie  has  constantiy  been  against  the  necessity 
of  the  proof  contended  for  by  the  defendant  under  the  statute.  And 
I  remember  many  actions  tried,  where  the  lands  in  respect  of  which 
the  tithes  were  ckdmed  were  lately  inclosed,  and  where  the  same 
objection,  had  it  been  available,  must  have  prevailed,  but  the  plain- 
tiffi  recovered  in  all  of  them.    The  statute  of  Ed*  6.  was  passed 
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1799.      soon  after  tbe  dissolution  of  the  religious  houses  in  this  kingdom, 
before  which  time  the  tithes  were  in  tbe  hands  of  religious  men. 


Y.  ^md  tlie  usual  remedy  for  the  subtraction  of  them  was  in  the  eccie- 
tFaiAer.  siastical  courts.  But  when  tithes  became  lay  fees,  it  was  thought 
necessary  to  provide  a  remedy  for  such  injuries  in  the  temporal 
courts,  and  therefore  the  statute  was  passed  for  that  purpose.  Now 
it  is  not  disputed  but  that  these  lands  are  tithable,  and  that  payment 
may  be  enforced  by  a  more  extensive  mode  of  proceeding.  Lay- 
men cannot  prescribe  in  a  non  decimando.  The  non-payment  of 
tithe  of  itself  signifies  nothing;  tithe  is  every  day  claimed  for  lands 
inclosed  out  of  wastes  which  never  paid  titlie  before*  The  only 
objection  then  is  to  the  form  of  the  action,  which  I  do  not  think  well 
founded.  The  words  of  the  statute  extend  to  tithe  paid,  ^^  or  which 
of  right  or  custom  ought  to  have  been  paid.''  '  Now  what  ground 
have  we  for  saying  that  tithe  ought  not  to. have  been  paid  here? 
[  1387  3  The  presumption  of  law  is  in  favour  of  the  rector.  And  I  never 
heard  that  a  different  sort  of  proof  of  title  was  required  in  this 
from  any  other  form  of  proceeding  for  the  recovery  of  tithes. 
Mr.  Justice  Yates  in  a  case,  the  name  of  which  I  think  was  I^nasUm 
V.  Dickson,  thought  the  same  evidence  applicable  in  this  as  in  any 
other  case.  In  the  case  cited  of  Lard  Mansfield  v.  Clarke  the  de- 
claration was  drawn  differently  firom  the  present;  for  there  it  was 
only  stated  that  the  tithes  had  been  paid  within  forty  years  before 
the  statute;  the  court  went  on  that  distinction;  and  they  ordered 
the  declaration  to  be  amended  before  the  second  trial,  and  the  word 
**  payable"  to  be  inserted. 

BuUer  J. — With  respect  to  the  presumption  of  a  grant  in  favour 
of  the  defendant,  I  thought  I  could  not  leave  that  question  to  the 
jury  without  some  evidence  to  support  it,  and  here  was  none.  If 
indeed  it  had  appeared  that  this  land  had  been  ploughed  before,  and 
yet  no  tithes  had  been  exacted  for  it,  that  might  have  afforded 
some  ground  for  such  a  presumption :  and  according  to  my  note  of 
the  case  of  Lord  Mansfield  v.  Clarke  [which  Mr.  Justice  BuUer  here 
read ;  but  the  note  cited  at  the  bar  differed  in  the  respect  alluded 
to],  great  stress  was  laid  upon  that  circumstance  by  Lord  Ch. 
J.^Wilmoti  for  he  said,  "  if  it  appear  that  this  land  has  never  paid 
and  has  been  constantly  ploughed,  it  will  be  open  to  presumption 
of  a  grant."  But  he  thought  that  the  onus  of  proving  the  exemp- 
tion lay  with  the  defendant. 

The  other  judges  concurring,  rule  discharged,     (a) 

(a)  See  Sir  S.  G\oiUini*s  note  to  Lord  Mansfield  v.  Clarke^  supra  950. 
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Tr.  33  Geo.  III.    A.  D.  1793.     Scac.  ^7^^- 

Riddle  v.  White    [MS.]  *^ 

The  bill  stated,  that  the  plaintiff  is  the  impropriator,  and  en-  '' 

titled  to  all  the  tithes  arising  within  the  parish  oS  Lanch ester  in  the  Anstr.  281. 
county  of  Durham  :  ,  A  saving 

That  by  an  act  passed  13  G.  3.  entitled,  "  An  act  for  dividing  the  end  of 
and  inclosins:  certain  moors,  commons,  or  tracts  of  waste  lands,  ■"  inclosing 

act  reser?' 

within  the  parish  and  manor  of  Lanchesfer^**  it  was  enacted,  that  the  ing'tfae 
commissioners  therein  named  should,  after  settinsr  out  thirty  acres  of  "****"  ^^T 
the  said  land  to  the  curate  of  Latley^  and  other  portions  of  land  for  paities  to 
the  purposes  therein  mentioned,  let  out  the  residue  of  the  said  J^^^ 
land  (except  so  much  thereof  as  was  therein-after  directed  to  be  save  the 
•sold  for  defraying  the  expences  of  obtaining  the  said  act,  and  other  ,.5t<„.^  not 
purposes  therein  mentioned),  unto  and  amongst  the  bishop  of  Dur-   party  to  the 

ftf t  where 

hanij  who  was  the  lord  of  the  said  manor,  and  the  several  other  ^  enacting 
persons  having  rights  of  common  thereon,  according  to  the  value  c^"«* '" 
of  their  respective  estates  to  which  such  respective  rights  of  common   expressly 
belonged;   and  that  all  such  lands  as  should  be  allotted  to  any   exonerated 
persons  in  respect  of  their  respective  lands  and  tenements,  should  be  from  tiUiea. 
held  by  them  in  the  same  manner  as  their  respective  messuages,  &c.  *[  1388] 
in  right  of  which  such  allotments  were  holden  respectively,  and 
subject  to  the  paymaitof  the  same  species  of  tithes  only,  in  the 
same  manner,  and  to  the  same  persons,  as  they  were  accustomed  to 

pay- 

And  it  was  by  the  same  act  declared,  that  the  said  commissioners 
might  sell  so  much  of  the  said  moors  or  commons,  as  they  should 
think  fit,  to  raise  money  to  pay  the  expences  attending  the  obtain- 
ing and  executing  the  act,  and  the  expence  of  dividing  the  said 
moors  and  commons,  and  the  expence  of  setting  out  and  making 
public  highways,  roads,  bridges,  and  drains,  appointed  by  the  act 
to  be  set  out,  and  the  expenpe  of  incldsing  and  fencing  the  allot- 
ments, before  directed  to  be  made,  to  the  curate  of  Latley:  ^^  and 
it  was  by  the  said  act  declared,  that  the  persons,  who  should  be- 
come \h^  purchasers  of  the  said  lands  so  to  be*sold,  should  hold  the 
same  discharged  fr(m  the  payment  of  ail  manner  oftithfs^  and  other 
estates,  rights,  and  duties  whatsoever  to  any  person  or  persons  [)o- 
litic  or  corporate.** 

And  in  the  said  act  was  a  clause  in  the  words  following: 
''  Saving  always  to  the  king^s  most  excellent  majesty,  his  heirs  and 
successors,  and  to  all  and  every  person  and  persons,  bodies  politic 
and  corporate,  his,  her,  and  their  heirs,  successors,  executors,  and 
'  administrators,  (other  than  the  lord  of  the  manor  of  Lanchester 
aforesaid,  and  all  other  persons  entitled  to  any  right  of  common  in 
or  upon  the  said  moors  or  commons,  hi^,  her,  and  their  heirs,  sue- 
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179S.     oesson,  eacecutors,  or  admiwstiBtorBy  respectively ;  and  the  person 

j^^^      or  persons,  bodies  politic  and  corpprate,  his,  her,  and  their  heirs* 

V.         successors,  executors,  and  administrators,  who  shall,  by  Tirtne  of 

^*^     thi9  act,  make  any  claim  affecting  the  boundaries  of  the  said  moors 

or  conunons,  or  any  daim  of  any  right  of  common  thereon,  which 

shall  be  adjudged  and  determined  against  him,  her,  or  them^  as 

,  aforesaid),  all  such  right,  tide,  and  interest,  as  they,  every,  or  any 

of  them  had  or  enjoyed  o^  in,  to,  or  out  of  the  said  moors  or 

commons  berdiy  directed  to  be  divided  and  inclosed  as  aforesaid, 

C  1389  2  ^  could,  might,  ot  ought  to  have  had  or  enjoyed  in  case  this  act 

had  not  been  madct 

^  And  be  it  fiurtiier  enacted,  that  thia  act  duJl  be  deemed  and 
taken  to  be  a  publk  act,  and  shall  be  judicially  taken  notice  of  as 
.such,  by  all  judges  and  justices,  and  other  persons  whomaoever, 
without  specially  pleading  the  same." 

The  bill  then  stated,  that  the  commissioners  caused  tw^ve  plots 
of  land  to  be  sold  to  raise  money  for  defraying  the  expirees  men- 
tioned in  the  bill;  that  the  purchasers  immediately  improved  their 
lands  and  converted  them  into  arable  ground;  that  the  plaintifl^ 
to  prevent  any  doubt  which  might  arise,  whether  the  said  lands 
were  to  be  considered  as  barren  land,  and,  as  such,  exempt  from 
the  pqrmmt  of  tithes  during  seven  years,  iiad  not  during  that 
time  required  any  tithes  to  be  paid  to  him* 

That  the  defendants  had,  during  the  years  1^84,  5,  6,  7,  &  8, 
been  the  occupiers  of  the  lands  which  had  been  so  sold,  and  had- 
.  grown  upon  the  said  lands  great  quantities  of  wheals  rye^  barley, 
and  other  grain. 

The  bill  therefore  required  a  discovery  from  the  defendants  of 
the  tithes  which  had  arisen  during  those  years  on  the  lands  in  their 
respective  occupations,  and  it  prayed  an  account  of  such  tithes, 
and  that  the  defendants  might  be  decreed  to  pay  the  amount  thereof 
to  the  plaintiff 

To  this  bill  the  defendatUs  demurred^  for  that  it  appeared  by  the 
biU,  that  the  lands  which  were  in  the  defendants  occupation,  were 
fi^eed  and  discharged  from  the  payment  q£  all  manner  of  tithes  by 
the  said  act  of  the  13  G.  3. 

Upon  the  demurrer  coming  on  to  be  argued  on  the  25th  Fdarvary 
1790,  in  the  absence  of  Penyn  B.  and  Thompson  B.  the  Lord 
Chief  Baron  sajd,  thatjt  was  a  question  of  great  importance  to  the 
puUic,  and  he  wished  it  should  be  spoken  to  again  when  the  court 
was  frills 

On  the  7th  oiMay  1790  it  was  le-argued. 

Bmian  laA  AVbotiot^e,  defendants  insisted,  1st,  that  the  plain- 
tiff's right  as  impropriator  was  not  saved  by  the  saving  clause.in  the 
act:  tlukt  it  was  clear  his  right  was  not  saved  by  the  words  of  that 
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danse,  |becatise  it  saves  only  rights  of,  in,  to,  or  out  of  the  moors  of     1793* 
commons;  and  a  right  to  titlies  is  not  a  right  of,  in,  to,  or  out  of      n^jM^ 
land,  but  is  a  right  to  something  collateral  to  the  l^nd.     <*  Tithes     •    ▼. 
are*an  ecclesiastical  inheritance,  collateral  to  the  estate  of  the  lands,      ^'^*^' 
and  of  their  proper  nature,  due  only  to  an  ecclesiastical  person 
by  the  ecclesiastical  law.'*     11  Co.  13.  b.  Parkins  v.  Hinde,  Cm.  [  ^^^,^,3 

''  Supra  161. 

Eliz.  161.    Bp.  of  Lincoln  v.  Cooper^  Cm.  Eliz.  216.  Watson*s  Clerg.  gup,,  1^3. 
Law.  402.  c.  47.    1  Leon.  333. 

2d,  That  the  impropriator's  right  not  only  was  not  saved  hy  the 
words  of  the  saving  dause,  but  that  it  did  not  appear  to  be  the  in<- 
tendon  of  the  legislature  to  save  it;  because  it  was  highly  reason- 
able that  the  impropriator,  who  derived  great  benefit  from  this  act, 
by  which  the  lands  out  of  which  the  tithes  arose  were  rendered 
much  more  profitable  than  they  were  b^sfore,  should  bear  his  pro- 
portion of  the  expence  of  the  act  being  passed :  that  by  the  lands 
which  were  sold  to  raise  money  for  paying  the  expence  of  the  act 
being  exempted  from  tithes,  th^  impropriator  bore  his  just  pro- 
portion of  the  expence,  but  nothing  more. 

3d,  That  if,  however,  the  words  of  the  saving  dause  did  extend 
to  the  impropriator,  and  it  could  be  supposed  that  a  l^pblature 
intended  by  that  dause  to  save  his  right;  yet,  the  dause  was  void, 
because  it  was  repugnant  to  the  body  of  the  a<^  which  expressly 
declares,  that  the  lands  to  be  sold  shall  be  discharged  from  the  pay.- 
ment  of  tithes :  that  the  decisions  of  courts  of  justice  with  respect 
to  private  acts  of  parliament  were  exactly  the  same  as  with  respect 
to  deeds,  and  in  a  grant  every  exception  which  is  repugnant  to 
the  grant  itself,  is  void,  Shep.  Touckst.  78 :  that  this  however  was  a 
public  act,  and  every  clause  in  hn  act  of  periiament,  r^ngnant  to 
the  body  of  the  act  is  void,  19  P^n.  Abr.  531.  Jenkins  196.  pi.  4. 
AUon  Woods,  I  Co.  47.  and  the  cases  there  dted,  Hyde  v.  Upton 
Z>y*  150. 6.  Sefilcw  89. 

4th,  That  it  would  be  very  hard  on  the  defendants,  if  th^  were 
compelled  to  pay  tithes  for  lands  which  they  had  purchased  upon 
the  faith  of  an  act  of  parliament,  declaring  that  they  were  dis- 
charged of  tithes. 

'ne  Solicitor  General,  Mitfordj  and  RomiUy,  for  the  plaintiff  coi>- 
tended,  that  this  act  of  parliament,  was  to  be  considered  as  a  pub- 
lic act  only  for  the  purpose  of  being  judicially  tak^i  notice  of  by 
the  judges  without  bdng  specially  pleaded,  and  for  no  other  purpose 
whatever :  that  this  kind  of  acts,  though  declared  for  the  special 
purpose  mentioned  in  them  to  be  public  acts,  are  never  kept  in- the 
parliament  rolls,  are  never  printed  among  the  statutes,  and  do 
not  receive  the  royal  assent  in  the  same  words  by  which  public 
acts  receive  it,  ^^  le  roi  le  veut ;"  but  in  the  wordd  l^  which  pri- ' 
vate  acts  receive  the  royal  assent  **  soil  fait  comme  U  est  desiri  .*" 
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1793.     that  they  were  in  fact  to  be   considered  as  parliamentary  con- 
veyances,  not  as  public  statutes,  which  concern  all  the  king's  sub- 
▼.         jects. 

r  1^!qi  1       That  the  saving  clause  was  not  void,  though  it  was  repugnant 
to  the  body  of  the  act;  because  it  was  of  (he  very  nature  of  a 
,  saving  clause,  that  it  should  be  repugnant  to  the  body  of  the  act, 

the  object  of  it  being  to  control  every  thing  in  the  act,  as  far  as  it 
affected  the  interest  of  persons  not  pai'ties  to  it :  that  if  saving 
clauses  were  not  to  be  so  considered,  they  were  useless  ;  because,  if 
the  rights  of  parties  were  not  expressly  disposed  of  by  the  act, 
they  would  be  saved  to  them,  even  though  there  were  no  saving 
clause ;  as,  if  here  die  act  had  not  declared  that  the  lands  should 
be  discharged  of  tithes,  the  impropriator  would  have  been  entitled 
to  tithes,  though  there  had  been  no  saving  clause.  A  saving  clause 
may  have  an  operation,  though  not  expressly  repugnant  to  the 
body  of  the  act ;  as,  if  it  had  been  declared  in  this  case  that  the 
lands  should  be  held  free  from  all  charges  without  mentioning 
tithes,  and  then  there  had  been  a  clause  saving  the  right  of  the  im- 
propriator. The  case  of  the  Prior  of  Carikoiise  and  the  Dean  of  St. 
Stepken*s  and  BoswelTs  case  both  cited  8  Co.  138.  a.  in  Sir  Francis 
Barriffgton*s  case,  et  dicf  per  Hale  Ch.  J.  in  iMcy  v.  LmngjUmy 
1  Vent.  176.  aqd  Godb.  170.  S.P.  Attorney  General  v.  Governor  4" 
Co*  of  Chelsea  tVater-workSf  Fitzg.  195. 

>  That  the  cases  of  grants  were  totally  unlike  the  present ;  for  the 
reason  why  an  exception  contrary  to  the  words  of  a  grant  is  void 
is,  because  the  words  of  a  grant  are  to  be  taken  strongly  against  the 
grantor,  10  Co.  106.  b.  That  private  acts  of  parliament  were,  in 
some  respects,  considered  as  deeds,  but  not  as  to  the  present  point; 
for  that  would  be  to  consider  how  a  deed  is-  to  be  construed  as 
against  a  person  not  a  party  to  it. 

That  the  words  used  in  the  saving  clause  were  intended  to  be 
•the  most  general  so  as  to  extend  to  all  persons  not  paities  to  it: 
that  it  is  impossible  to  suppose  that  the  legislature  meant  to  preserve 
only  rights  of  a  particular  description,  and  not  rights  of  every 
kind;  and  if  it  had  intended  to  except  the  impropriator,  he  would 
•have  been  excepted  expressly  together  with  other  excepted  persons. 
In  an  act  passed  19  G.  3.  with  respect  to  a  small  part  of  the  lands 
inclosed  by  this  act,  the  impropriator  is  expressly  excepted,  not- 
withstanding that  the  only  rights  saved  by  tlie  saving  clause  are 
rights  of,  in,  to,  or  out  of  the  piece  of  land  mentioned  in  the  act; 
which  shews  clearly  that  the  legislature  thought  these  words  would 

[  1392  ]'save  the  impropriator's  right,  without  an  express  exception  to  the 
contrary. 

That  in  fact,  there  was  no  injustice  in  the  iniprc^riator  taking 
the  benefit  of  the  inclosure  without  bearing  any  part  of  the  ex- 
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pence  of  it;  because,  by  law,  a  rector  is  entitled  to  a  tithe  of  the      1793. 
clear  profit  of  the  land  without  paying  any  part  of  the  expence  of  - 

its  improvement  and  cultivation ;  and  the  expence  of  inclosure  is         v. 
only  an  expence  necessary  to  its  improvement.     That,  however^      ^^**^' 
the  impropriator  contributed  to  the  improvement  in  the  way  in 
which  alone  the  law  has  said  that  a  rector  shall  contribute ;  that  is, 
by  abstaining  according  to  the  stat.  of  Ed.  6.  from  demanding  any 
tithes  from  these  lands  for  seven  years  after  they  had  been  improved. 

That  it  appeared  too,  that  the  money  to  be  raised  by  sale  of  the 
lands  was  to  be  applied,  not  only  in  paying  the  expence  of  obtain* 
ing  the  act;  but  in  making  roads,  and  in  making  an  allotment  to  the 
curate  of  LeUley^  from  which  the  impropriator  could  not  possibly 
derive  anv  benefit. 

That  if,  however,  there  should  beany  injustice  in  this  particular 
case,  it  should  be  considered  how  much  greater  injustice  would  be 
done  by  suffering  the  rights  of  persons  to  be  disposed  of  in  their 
absence  and  without  their  consent,  under  the  pretence  of  its  being 
for  their  benefit 

That  as  to  the  hardship  on  the  defendants,  tliey  ought  to  have 
seen  that  the  right  of  the  impropriator  was  saved  by  the  act  of  par- 
liament ;  and  it  is  their  own  negligence,  if  they  have  purchased 
under  an  imperfect  tit'e. 

Burton^  in  reply,  said,  that  this  act  could  not  be  considered  as  a 
parliamentary  conveyance,  it  being  that  which  related  to  the  general 
improvement  of  the  country;  and  that  though  a  rector  was  not  to 
l)ear  any  share  of  the  expence  of  improving  barren  land,  but  merely 
to  abstain  from  taking  his  tithes  for  seven  years ;  yet,  he  ought  to 
liear  a  part  of  the  expence  of  obtaining  an  act  for  inclosing  lands, 
that  being  an  expence  in  addition  to  the  common  and  necessary 
expence  of  improving  barren  land. 

The  court  deferr^  giving  judgement  in  this  case,  and  in  the 
meantime  the  Lord  Chief  Baron  Eyre  having  beeii  removed  to  the 
Court  of  Common  Pleds,  and  having  been  succeeded  in  this  court 
by  sir  Archibald  M*Donaldy  the  case  was  re-argued  on  the  14th  and 
15th  otJune  1793. 

Burton  and  Abboty  for  the  defendants,  contended,  1st,  that  the 
right  of  the  plaintiff  was  not  saved  by  the  words  of  tlie  saving  [  139s  ] 
clause.  $d.  That,  if  the  plaintiff's  right  was  saved  by  the  strict 
letter  of  the  clause ;  yet,  that  considering  die  spirit  of  the  act,  and 
what  must  have  been  the  intention  of  the  legislature,  tlie  plaintiff's 
right  was  not  saved;  because  they  must  have  intended  that  the 
impropriator,  who  was  to  derive  such  advantage  from  this  act  of 
parliament,  should  contribute  his  share  of  the  expence  of  iu  And 
Sd,  That  if  the  plaintiffs  right  was  saved  by  tlie  letter  and  spirit  of 
the  clause,  yet,  that  that  clause  could  have  no  operation,  because  it 
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1793.      was  repugnant  to  the  body  of  the  act,  and  therefore  void ;  and  they, 
— :.,,—    cited  the  authorities  which  had  been  before  cited,  and  the  case  of. 
Ward  V.  Cecil,  2  Vem.  711. 
^^^^^  The  Solicitor  General,  Mitford,  and  BomiUy,  argued,  1st,  That 

diis  was  within  the  letter  of  the  clause  for  the  same  reasons  as 
were  urged  upon  the  former  argument     2d,  That  the  plaintiff's 
right  was  saved  according  to  the  spirit  of  the  act:    that  if  the 
plaintiff's  right  was  not  saved,  the  parliament  had  deprived  him  of 
a  very  valuable  rig^t  without  any  compensation  whatever ;  and  it 
could  not  be  presumed  that  they  meant  to  do  such  injustice.     That 
even  if  the  rector  ought  to  bear  his  share  of  the  expence  of  passing 
the  act,  and  making  the  improvements,  which  by  law  he  certainly 
ought  not  to  bear,  it  would  not  justify  the  present  act;  because  the 
lands,  which  by  the  act  were  to  be  sold  discharged  of  tithes,  were 
to  be  sold  to  raise  money,  not  merely  to  pay  for  passing  the  act  and 
making  the  indosure,  but  for  several  other  purposes,  from  whidi 
the  impropriator  could  not  possibly  derive  any  advantage ;  as,  to 
set  but  land  to  augment  the  curacy  of  Latley;    to  defray  the 
expence  of  defending  the  commoners  rights  of  common ;   to  pay 
the  expence  of  making  highways,  and  of  inclosing  and  erecting 
buildings  aa  a  certain  quantity  of  land,  which  by  the  act  was  to  be 
vested  in  the  justices  of  the  county,  and  which  was  to  consist  of  not 
leas  than  300,  nor  more  than  500  acres,  and  which  quantity  of 
land  the  act  afterwards  declared  should  for  ever  after  be  discharged 
from  the  payment  of  tithes,  and  should  be  let  by  the  justices  to 
raise  a  fimd  for  repairing  the  highways ;  so  that  by  this  act  the 
impropriator  was  to  contribute  to  the  expence  of  inclosing  and 
building  upon  land  from  which  he  was  never  afterwards  to  receive 
tithes :  that  though-the  commissioners  had  sold  only  1630  acres  of 
land,  they  had  an  unlimited  power  to  sell  any  quantity  that  they 
pleased;  and  if  they  sold  too  much,  the  surplus  money  was  to  be 
distributed  among  the  persons  having  a  right  of  common,  in  pro* 
[  1394  ]  portion  to  the  yearly  value  of  their  estates:  but  no  provision  was 
made  for  returning  any  part  to  the  impropriator,   so  that  if  the 
impropriator's  right  was  not  saved  the  commissioners  had  a  poweir 
of  selling  all  the  lands  discharged  of  tithes,  and  distributing  the 
purchase  money  among  the  commoners;    that  the  act  of  the 
19  G.  3.  mentioned  on  the  former  argument,  related  to  the  land, 
which  by  this  act  was  vested  in  the  justices,  and  in  the  saving  clause 
in  that  act  the  impropriator's  right  is  expressly  excited:    that 
the  two  actSf  therefore,  being  taken  together,  the  case  stands  thus : 
the  legislature  has  declared,  that  two  parcels  of  land  shall  be  sold, 
and  shall  in  the  hands  of  the  purchasers  be  discharged  from  tithes, 
^nd  has  saved  the  right  of  all  persons  not  parties  to  the  act  in  both 
imrcels  of  land ;  but,  with  respect  to  one  parcel  of  land,  it  has  ex- 
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pittMj  and  by  name  excepted  the  impropriator's  righti  and  it  Jias  179^* 
not  excepted  his  right  with  respect  to  the  other;  whence  it  must 
be  inferred,  that  the  legislature  intended  to  save  his  right  where  it 
has  not  expressly  excepted  it  That  as  to  the  proposition,  that  a 
clause  in  an  act  of  parliament  repugnant  to  the  body  of  the  act,  is 
void,  it  might  be  understood  in  two  ways;  either  that  a  clause 
which  was  repugnant  to  the  whole  purview  of  the  act,  and  which 
was  such,  that  if  it  had  any  operation  the  act  must  be  a  nfdli^, 
was  void ;  in  which  sense  the  proposition  had  no  iqi^plication  to  the 
present  case;  or,  it  might  be  imderstood  that  a  clause  repugnant  to 
any  provision  or  any  expression  in  the  act,  was  void:  but  in 
that  sense  of  the  proposition  there  was  no  authori^  to  support  it» 
unless  it  were  the  case  in  2  Vem.  which  was  very  loosely  reported  ^ 
and  in  which  it  did  not  appear  whether  all  the  creditors  were  not 
parties  to  the  act :  that  the  cases  cited  in  1  Co.  47.  were  there  in« 
accurately  cited;  particnliMrly  the  cases  in  Ihfer  231.  and  Bro* 
Pari.  77.  neither  of  those  cases  having  been  decided  on  the  ground 
that  the  saving  clause  was  repugnant  to  the  body  of  the  act.  That 
it  was  true,  that  this  act  was  to  be  considered  as  a  parliamentary 
conveyance,  and  to  be  construed  as  a  deed ;  but  it  was  to  be  so 
construed  as  between  the  parties ;  and  like  all  other  deeds  it  could 
not  afiect  the  rights  of  persons  who  were  not  parties  to  it.  That 
to  say,  that  the  defendants  had  purchased  upon  the  feith  of  an 
act  of  parliament  was  hegfpng  the  question :  it  was  only,  if  the 
defendants  were  right  in  their  present  argument,  thftt  they  had 
purchased  upon  the  feith  itf  an  act  of  parliament:  if  the  plaintiff 
was  right,  they  had  purchased  not  upon  the  faith,  but  upon  a  mis- 
construction of  the  act  of  parliament ;  the  defendants  ought  to  have 
seen  who  were  the  parties  to  the  act ;  and  there  could  be  no  dif- 
ficulty as  to  that,  because  the  persons  excepted  in  the  saving  clause  [  l^^^  J 
are  the  only  parties  to  a  private  act  of  parliament.  That  the  court 
must  put  exactly  the  same  construction  upon  this  act  now,  as  they 
would  have  done  immediately  after  it  had  passed,  and  before  the 
lands  had  been  sold. 

Burton  in  reply  insisted,  that  a  saving  clause  which  was  direcdy 
repugnant  to  any  express  provision  in  an  act  of  parliament  was  as 
much  void,  as  if  it  were  repugnant  to  the  whole  purview  of  the  act ; 
and  he  put  the  case  of  an  act  relating  to  all  the  manors  in  a  county, 
saving  the  manor  of  ^.  which  he  said  would  be  good;  but,  if  it 
related  to  the  manors  of  ^.  B.  C.  and  D.  by  name,  saving  the  right 
of  ^.  he  insbted  that  it  would  be  as  clearly  yoid,  as  if  it  had  likewise 
saved  the  rights  of  B.  C.  and  2). 

6th  Jid^y  1793.  —  The  court  this  day  gave  judgement 
Lord  Chief  Baron.  —  Without  going  into  an  elaborate  argument 
upon  this  case;  it  is  sufficient  to  say,  that  it  .seems  to  fall  within 
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179^*  all  the  principles  of  a  contradiction  between  a  saving  and  esnaidAng 
jiiii^  clause  in  an  act  of  parliament ;  and  that  the  case  is  exactly  the  same 
T.  as  that  of  the  duke  of  NorJbUcj  as  AUon  Wood's  case,  and  the  case 
in  Vernon.  The  legislature  takes  upon  itself  to  alter  entirely  the 
mode  of  tithing  all  the  lands  which  are  to  be  the  subject  of  the 
inclosure.  It  is  impossible  to  say  that  the  rector  is  entitled  to  his 
tithes  of  die  land  in  question,  without  saying  that  he  would  have 
it  in  his  power  to  defeat  all  the  purposes  of  the  act ;  which  the  l^i^- 
lature  never  could  intend.  This  case  is  in  point  of  principle  pre- 
cisely the  same  as  the  case  in  Vernon.  In  private  acts  in  general, 
the  legislature  does  nothing  more  than  enable  persons  to  enter 
into  a  contract  who  could  not  otherwise  enter  into  it,  and  the  per- 
sons who  are  parties  to  the  act  are  expressly  named  in  it;  but  here 
the  legislature  does  a  great  deal  more ;  it  takes  on  itself  to  act  on 
the  land  itself,  to  declare  that  it  shall  be  discharged  of  tithes*  Ac- 
cording tlierefore  to  the  principle  of  the  decided  cases,  and  indeed 
of  common  sense,  we  think  that  the  rector  cannot  claim  his  tithes 
against  the  express  words  of  the  act  of  parliament,  and  that  the 
demurrer  must  be  allowed,  [a) 


[  1S96  ]  Tr.  33  Geo.  III.    A.D.  1793.     Scac. 

Ikan  and  Chapter  of  Bristol  v.  Donnesthorpe.  [1  Anstr*  272.] 

S.C.     ^  This  was  a  suit  for  tithes.  —  The  defendant  set  up  a  modus^  but 

Deer.  ss'i.  ^'^  ^^^  P^'^  ^^>  ^^^  therefore  moved,  after  answer,  to  be  allowed 
The  answer  to  pay  to  the  plaintiff  the  arrearages  of  the  modtts,  with  costs  of 
a  ffUN^  T  ^^®  s^'^  "P  ^^  ^^^^  time,  and  the  plaintiff  to  proceed  further  at 
^otAioa  to  his  peril.  The  rule  was  refused  by  the  court,  on  the  ground  that 
aitevs  of  such  a  tender  is  never  allowed,  except  where  the  defendant  ofiers 
wadS»^  to  pay  the  thing  demanded,  that  is,  the  value  of  the  tithes  them- 
plaintiff  to  Selves;  and  not  where  he  tenders  a  less  sum  to  make  good  the  bar 
wTpwdJ**  ^^  ^^  ^P  against  the  demand.  The  court,  however,  then  said 
was  refua.  that  they  would  consider  the  offer  afterwards  in  the  costs,  if  the 
is  only^*  plaintiff  should  proceed.  He  did  proceed ;  had  an  issue  directed, 
where  the     and  abandoned  it.     The  modus  was  therefore  taken  pro  corifesso ; 

d^ndef  *^"^  ^^  ^^^'^  "P  ^  ^^  ^™c  ^^  ^6  former  ofier  were  directed  to 
is  offered,  be  paid  by  the  defendant;  since  that  time^  by  the  plaintiff,  without 
^urt^fter.  opposition. 

wards  considef^  tlie  tender  in  the  cobts.  ^ 


(a)  Lord  C.  B.  Kyre  upon  the  first  argument  shaU  bar  perMna  not  parties  to  the  act;  and  I  by 

said,  '<  I  am  satisfied  Uiat  the  letter  of  this  clause  no  means  agree,  that  the  general  enacting  clause 

is  against  tlie  plaintiff.     Bui  it  is  of  prodigioua  in  such  act  is  Y«dd,  because  repugnant  to  the  bodj 

consequence  to  give  such  a  sense  to  the  clause  iw  of  the  act 


WaJte 
.▼. 


CASES.  1396 

Tr.  38  Geo.  III.    A.  D.  1793.    Scac.  .    ^l^i 

ffaie  V.  Bass.    [1  Anstr.  295.]    . 

Bill  for  account  of  tithes  of  milk.  —  The  answer  insisted  upon 
a  modus  in  lieu  of  tithe  milk,  to  pay  every  tenth  day's  cheese  daring  4  Vood*s 
the  space  of  twenty  weeks ;  the  first  cheese  to  be  paid  on  fifteen  P^^''^'^ 
days  after  Holyrood-day.     The  evidence  was  principally  a  terrier  erery  tentk 
1677,  in  which  there  were  two  entries;   the  first  was  "  Every  J*^*"*^^ 
tenth  day's  cheese  for  twenty  weeks;*'  the  second  entry  at  the  end  weeks  from 
of  the  terrier  was,    "  Every  tenth  day's  skimmed   milk  cheese;  ^^f^^ 
the  first  to  begin  in  fifteen  days  after  Hoh/rood-day^  and  to  con-  of  tithe  of 
tinue  till  twenty  weeks  are  expired  after  Hdyroodrdayr     The|«  TOod.** 
was  evidence  of  the  rector  having  at  one  time  received  A  com-  &m4.  Proof 
position  of  one  shilling  for  every  milch  cow;  no  proof  was  offered  ^acheoS 
of  tithe-milk  being  ever  paid;   few  cheeses  had  been  paid  within  *l*?®^^ 

memory.  gatherer. 

Burton  and  Richards^  in  support  of  the  modus^  offered  evidence.  Wm»B?f  *** 
of  payment  of  a  tithe-cheese  to  a  person  in  the  house  of  the  tithe-  cannot  be 
*  gatherer,  who  took  it  in.  Per  Cur.  The  tithe-gatherer's  authority  ^^^^ 
is  personal;  the  act  of  any  other  person,  not  authorized  by  the  ceptio^of 
clergyman,  cannot  bind  his  right.  Jjjf  T^f^-y 

Phimer  and  Stiort  contended  that  a  modus  of  every  tenth  day's 
cheese  was  void  for  the  uncertainty;  for  it  is  not  said  that  one 
whole  day's  milk  shall  go  to  it ;  and  so  not  like  the  case  1  BolL 
Abr.651.  pi  19.  cited. 

Per  Cur*  —  The  proof  of  the  modus  in  the  terrier  is  contradic- 
tory and  uncertain ;  and  on  the  other  hand,  there  is  no  evidence 
-of  perception  of  tithe  of  milk  in  kind,  and  the  terrier  which  is 
signed  by  the  rector  seems  to  imply  a  modus  of  some  kind  ;  all  we 
can  do  is  to  direct  an  issue. 


M.  34  Geo.  III.   A.  D.  1793.   Scac. 

Sawbridge  Clerk  v.  Benton.     [2  Anstr.  iJ72.] 

The  plaintifi^  rector  of  Thunderdey  in  Essexj  brought  his  bill  ^^^oAV 
for  an  account  of  tithes  of  lands  there  in  the  possession  of  the  de^.  Deer.  407. 

fendant.  «.ntof°tfie 

The  defendant  claimed  to  be  discharged  of  tithc^s,  under  a  com*  ordinary  to 
position  real  of  20s.  for  all  tithes  arising  in  Thunderdey  Park^  of  ^^y  be 
which  the  premises  in  question  composed  the  greater  part;   the  pmumed 
whole  park  l)eing  360  acres,  of  which  the  defendant  was  in  posr  of  time.   A 
session  of  292.  composiUon 

.  of  20f. 

The  patronage  of  the  church  of  Tkundersley  (togeAer  with  a  yearly  out 
pension  of  24s.  out  of  the  profits  thereof)  was  formerly  ia  the  priory  J^*^.'!!!!^" 
-Qf  Prittlewcll ;  which  was  an  alien  French  priory ;  and,,  as  such,  Mafun-,  m 
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l*fyt.     its  claim  to  present  to  the  rectory  devolTed  to  the  ku^  during  his 

.     '     French  wars ;  and  king  Ed.  3.  did  on  that  ground  present  to  this 

T.         hying  from  1 328  till  1 362.     The  priory  afterwards  presented  till 

^^!^'     1408,     In  May  1874  that  king  granted  letters  oF  denization  to  the 

lim  of        priory ;  on  the  6th  of  Jtdy  in  the  same  year  letters  patent  were 

^T.Park  u  g^uited  by  that  king  to  the  rector,  which  were  now  insisted  upon 

floMi.         as  proof  of  a  composition  having  then  taken  place;  the  existence 

of  these  letters  patent  was  proved  by  an  inspextmus  granted  to  the 

rector^    upon  his  request,  ^in  the  24  H.  8.  notifying  that  letters 

patent  had  been  granted  by  Ed.  3.  in  these  words :   '^  Edwardus 

^  Dei  gratid^  S^c.    Sciatis  quod  nos  de  grattd  nostra  speciali  et  in  re- 

^  compensionem  dedmaj-wn  quas  persona  eccksia  de  Thundersle  in 

^*  Com.  Essex  sdebat  percipere  tanquam  periinentes  eidem  ecclesue  de 

C  1898  3  **  terris  quas  it^aparcum  nostrum  de  Thunder defecimus  includi  cott- 

^*  cessimuspro  nobis  et  htsredibus  noslris  eidem  persona  viginH  soUdos 

**  percipiendos  singulis  annis  sibi  et  successoribus  suis  a  die  quo  terra 

'*  pradicUB prima  inclusajiterunt  infra  parcum  nostrum  prcsiieium  in 

<*  perpetuum  ad  terminos  Pascha  et  St.  Mic/taelis per  equates portiones 

**  de  exitibus  manerii  nostri  de  Thtmderde  per  manus  battivorum  pra^ 

^*  positorum  sivejirmartorum  ejusdem  manerii  qui  pro  tempore  Juerint. 

<<  In  affus  rei  testimotiium^  S^c.^*    The  park  was  separated  from  the 

manor  by  a  grant  1 547f  and  the  manor  granted  to  another  person 

in  7  Ed.  6.  1553,  and  they  have  continued  separated  ever  since. 

King  H.  8.  was  not  patron  at  the  time  of  granting  the  inspeximus. 

The  205.  had  always  been  paid  and  received  till  the  grant  of  th.e 

manor  in  7  Ed.  6.  but  never  afterwards;  and  no  tithe  in  kind  had 

ever  within  memory  been  paid  for  the  park. 

Burton  and  Graham^  for  the  defendant,  insisted  that  king  Ed.  S. 
had  acted  as  patron,  the  priory  being  alien,  and  being  also  supreme 
ordinary ;  his  letters  patent  were,  when  accepted,  an  agreement  of 
•  all  necessary  parties.  Ahhough  die  right  as  supreme  ordinary  is 
not  now  held  good,  yet  formerly  it  was ;  and  there  is  no  instance 
in  ancient  times  of  grants  by  the  kings,  or  compositions  entered  into 
by  them,  being  sanctioned  by  the  consent  of  the  bishop. 

But  supposing  him  only  to  act  as  proprietor  of  the  land,  yet 
after  so  long'acquiescence,  all  solemnities  and  consent  of  parties  are 
to  be  presumed.  The  consent  of  the  patron  and  bishop  may  have 
been  by  some  other  instrument,  the  existence  of  which  the  oooit 
will  presume  at  such  a  distance  of  time  as  the  rule  is  {aid  down 
as  to  all  deeds  and  grants  by  BuUer  Justice,  in  Bead  v.  Brookman^ 
3  TermB^.  151.  The  consent  of  the  parsoA,  jind  the  amplenefis 
of  the  recompence,  appear  from  his  successor  in -^OH.  8^  having 
been  solicitous  to  obtain  the  inspeximus  in  confirination  of  his  riglit* 
Although  a  composition  real  differs  from  a  modus  in  this,  th^t 
havbg  its  commencement  within  time  of  memory^isuch  comincnc^- 
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teent  must  be  shewn,  yet  the  aetual  deeds  under  which  the  com-     1 798* 
•^positioa  took  place  need  not  be  shewn.  sawMti^ 

If  there  is  any  doubt  on  the  validity  of  the  comp€»sition»  at  feast        v. 
the  court  must  grant  an  issue  to  ascertain  the  &ct«  * 

Pbaner  and  Fonblanque  for  the  plaintiff. — ^The  king  having  granted 
tetters  of  deniaation  in  May  1974,  coidd  not  treat  the  priory  as  alienr 
enemies,  and  consider  himself  therefore  as  patron  in  Jufy  follow- 
ing. The  idea  of  the  king^s  being  the  supreme  ordinary,  and 
actings  as  such,  is  contrary  to  the  okl,  as  well  as  the  present  doctrine; 
Co.  Liu.  9S.  a*  344.  a.  2  InsL  898.  And  without  the  consent  of  C  1399  ]• 
the  patron  and  ordinary,  the  composition  was  a  mere  agreement 
between  the  crown  and*  the  rector,  as  the  letters  patent  purport  to 
be;  and  not  a  binding  composition.  A  modus  presumes  the  con- 
sent of  all  parties,  but  in  a  composition  real  it  must  be  shewn. 
Chapman  v.  Monson^  2  P.  Wm.  578.  S.  C  1  Eq.  Ca.j1br.S67.  Supm679- 
Fiixg.  119.  where  it  is  said  that  in  a  modus  such  consent  is  piesumed, 
as  being  necessary  to  make  the  composition  binding.  Though  the 
doctrine  of  the  production  of  deeds  has  been  relaxed,  yet  evidence 
of  a  composition  having  actually  existed  is  still  required ;  Bury  Saint  8upni  757.. 
Edmunds  and  Wright  v.  Eoansy  Com.  R.  648,  where  the  court  lays 
down  the  principle  expressly,  that  a  composition  real  is  not  to.  be 
presumed ;  and  Ekin  v.  P^ot^  3  Atk.  298.  Supra  7S3^ 

If  presumption  fron^  long  asquiescence  were  allowed  to  support 
a  composition  real,  a  payment  too  rank  for  a  modus  would  be  evi- 
dence of  a  composition :  but  ija  Robinson  v.  AppktonyVX  SerjeatUs  Supraiioi. 
InHj  Md  February  1777,  where,  on  a^ composition  real  being  set  up, 
all  the  evidence  went  to  prove  a  modus^  it  was  rejected  by  this 
court  as  not  leading  to  a  presumption  of  any  actual  agreement 
within  time  of  memory.     So  Smith  v.  Goddard^  1 777.  Supwiiss. 

Here  the  payment  is  to.  be  made  from  the  profits  of  the  manor, 
not  of  the  'park.  Suppose  the  payments  had  in  fact  been  always 
made  by  the  owner  of  the  rest  of  the  manor,  the  argument  from 
presumption  goes  the  length  of  proving  that  the  tenants  might,. 
from  mere  non-payment  of  tithes,  set  up  a  right  de  nen  decimando.. 
And  in  all  cases  of  a  prescription  de  non  dedmando  claimed,  tlie 
court  might  equally  well  presume  a  rent  or  lands  to  have  formerly 
been  given,  as  a  composition  for  the  tithes.  But  the  letters  patent 
set  up  a  composition  void  upon  the  fiice  of  it;  the  payment  is  not 
to  be  from  the  manor  or  park,  but.  from  the  profits  of  the  manor.. 
Hiere  may  be  no  profits,  and  the  composition  is  therefore  void  for 
the  precariousness  of  the  recOmpence.  It  seems  to  be  a  mere  vo- 
luntary grant  from  the  bounty  of  the  king,  in  recompence  of  the- 
tithes  the  parson  had  lost  by  the  indosure  of  the  park  about  ten 
years  before.  And  it  is  material  that  the  subsequent  grants  and 
eonv^yances  of  the  manor,  take  no  notice  of  this  as  a  charge  upon^ 
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1798.     it ;  and  there  was  no  payment  of  the  205.  after  the  year  1547,  wfaeo 

SaufbridM    ^^®  P^^  v^ent  into  other  hands.    This  is  a  question  of  mere  la^ 

▼.         and  therefore  the  court  ought  not  to  direct  an  issue^  as  the  general 

^'**^'     inclination  of  juries  to  decide  against  the  claim  of  tithes,  would  not 

leave  the  plaintiff  a  fair  prospect  of  justice. 

[  14:00  2      Macdonald^  Chief  Baron,  this  day,  viz.  15th  December^  delivered 

the  opinion  of  the  court.    After  stating  the  case  — 

The  plaintiff,  the  rector  of  the  parish,  rests  upon  his  oommoo 

law  right  of  tithes,  and  accordingly  the  onus  of  proving  something 

contrary  to  that  right  is  thrown  upon  tlie  defendant.    To  establish 

a  composition  real,  he  has  not  been  able  to  produce  the  deeds  ex« 

^  ecuted  by  the  parties  at  the  time,  but  has  shewn  evidence  from 

which  it  may  be  inferred  tliat  such  deeds  did  once  exist.     The  grant 

from  Ed.  S.  is  not  now  extant,  but  is  proved  to  have  existed  from 

the  letters  patent  of  if.  8.     It  is  also  proved,  that  that  grant  was 

followed  by  acts  of  parliament,  and  by  writs  out  of  this  court,  to 

pay  up  the  arrearages  to  the  rector.     The  stoppage  of  payments 

after  1 54*7,  is  naturally  accounted  for :  upon  the  dissolution  of  the 

monastery,  the  king  in  their  right  became  entitled  to  the  pension  of 

'2^s,  yearly,  and  therefore  the  rector  would  not  call  for  an  account 

where  the  balance  wasagainsthim.     Then  the  question  is,  whether 

tlnere  is  here  sufficient  evidence  for  the  court  to  presume  that  a 

composition  for  the  tithes  in  question  took  place  upon  a  solid  and 

legal  foundation". 

In  the  20  //•  8.  the  rector  claimed  an  inspeximus  to  confirm  the 
former  grant;  this  proves  the  composition  to  have  been  then  ad- 
vantageous to  him.  It  was  an  application  by  a  simple  individual 
for  mere  justice  against  the  crown,  and  we  must  presume,  tliat  he 
did  not  succeed  in  that  application,  without  ftilly  proving  the  right. 
We  have  here  then  two  of  the  necessary  parties  to  a  composidon 
real. 

It  i^  also  highly  probable  tliat  the  king  either  was  patron  at  the 
time,  or  took  upon  himself  to  act  as  such ;  the  priory  being  alien, 
their  right  of  patronage  devolved  to  the  crown  during  war  wilh 
France.  It  is  not  clear  whether  the  two  countries  were  not  at  that 
time  in  a  state  of  war,  the  historians  differing  as  to  the  exact  time 
of  the  pacification ;  but  we  rather  incline  to  think  that  a  war  then 
actually  existed,  as  stated  by  Rapin ;  and  certainly  a  war  had  existed 
a  very  short  tmie  before.  It  is  natural  and  probable  to  suppose  that 
the  temporalties  of  the  alien  priory  were  not  immediately  restored ; 
the  more  so»  because  it  is  in  evidence  that  the  king  did,  about  the 
same  time,  present  to  another  living,  of  which  the  patronage  was 
also  in  this  priory.  Here  then  is  the  consent  of  another  necessary 
party  to  the  composition ;  and  it  is  no  objection  to  say,  that  the 
consent  of  all  the  parties  is  not  by  the  same  deed.    That  is  hy  na 
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tneans  necessary  $  and  in  the  case  of  the  king,  who';conseots  by     l7dS. 
letters  patenti  it  never  can  take  place. 


*The  production  of  the  deeds  by  which  all  the  parties  consulted,         v. 

is  not  necessary*    In  the  case  of  the  crown  itself,  letters  patent  m?7^[  -■ 
have  often  been  presumed  from  length  of  time.    Coup.  109.    So  in        . 

Bedle  v.  Beard^  12  Co.  4.  a  grant  of  the  king  was  presumed  an  Supra  291,. 

order  to  support  an  ancient  impropriation ;  and  lord  EOesmere^  ad-  ^^* 
mitting  the  objections  to  the  apparent  title,  yet  held  that  after  long 
possession  the  title  should  be  presumed.     So  very  unwilling  was 

that  great  judge  qtdeia  movere.     So  the  case  of  Grimes  v.  Smithy  fiupn  i58» 
12  Co.  4.  in  establishing  an  endowment  of  a  vicarage.     Comtacm 
'  recoveries  are  often  supported,  tliough  the  right  of  the  tenant  to  the 
pracipe  does  not  appear.     1  Vent.  257.  2  Str.  1 129.  and  the  case  of 
Hasselden  v.  Bradney^  cited  by  BuUerJ.   3  Term  Bep.  159« 

How  the  consent  of  the  ordinary  was  applied  does  not  so  imme«*  ^P'^^  ^ 

diately  appear.    It  has  been  argued  that  the  king  had  acted  as  sa^  6iit£«dfait& 

preme  ordinary  also  upon  thb  occasion,  and  that  is  the  mcMre  *.^^^"°^?*' 

probable,  because  it  is  certain  that  the  pope  very  often  did  usurp  owner  of 

the  place  of  the  particular  ordinary,  and  was  considered  as  having  !^^*^  . 

A  right  so  to  do^  from  his  supreme  authority,  being  styled  the  tronof  the 

.apostle.  thurch,!!* 

'  JP^*"^  may  also  be 

But  by  whomsoever  the  consent  of  the  ordinary  had  been  given,  presumed 
we  are  now  bound,  after  so  long  a  time,  to  presume  omnia  sciem^  ^  Jupon^ 
niter  esse  acta^  according  to  the  decisions  I  have  already  cited;  and  bimself  to 
as  a  legal  foundation  for  this  claim  must  have  been  proved  in  the  ^^^  ^^ 
application  in  the  time  of  H*  8.,  the  granting  of  the  inspeximus  in  '^b^*  ^'^'^ 
4bat  case  is  an  ^mission  and  ratification  of  it. 

The  rector  here  stands  in  a  very  un&vonrable  point  of  view ;  he 
comes  here  to  disturb  the  quiet  of  the  parish,  after  an  acquiescence 
of  400  years  by  his  predecessors,  and  of  thirty-three  years  by  him^- 
self,  in  the  exemption  now  established  against  him. .  l*he  bill  must 
be  dismissed  with  costs. 


H.   S4Geo.  IIL     A.D.  179*.      Scac. 

DnfdenBJi6,o\iieTsy.Bobinsonvxiii  Brawn.     [MS.] 

The  bill  stated,  that  the  plain  tiffs,  were  tenants  holding  under  Where  ^. 
Robinson  from  year  to  year,  with  an  agreement  that  their  lands  j^dstiSe- 
should  be  holden  tithe-free :  that  Robinson  being  then  mortgagee  of  five,  with 
the  lands,  and  sir  J.  Pennyman  being  entitled,  as  impropriator,  to  le^^^havl 
the  tithes;  It  was  also  expressly  agreed    between   the  plaintifb  ingthe 
and  Robinson^  that  the  plaintiffs  should  be  entitled  to  the  way-going  ^'^^ 
crop ;  that  Robinson  and  sir  J.  Penm/man  th.enix)nveyed,  during  th^  ^  •  "K** 
current  year,  to  Brawnj  who  was  now  suing  the  plaintifts  in  the  p  2^q2  1 
spbritual  court  for  the  tithes  of  this  same  way-going  crcp^  which  payment  or 
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and  for  an 
iDJunction 
to 


mt^  accmed  in  the  nibfleqiient  year  when  thenew  hoUBt^  under  Brain 
j^.^^  had  begun.  It  expresdy  charged,  that  Bobimon  had  agreed  that 
the  plaintiffs  should  hold  under  him  tithe  free,  in  conaideration  of 
which  they  paid  a  higher  rent*  It  charged  also  that  Brown^  when 
reiiDbune-  he  purchased,  had  notice  from  Baiinstm  of  this  agreement  to  iMdd 
^.  of  tbe  tithe-ftee^  and  that  therefore  he  was  barred  from  this  d^nand ;  and 
ti  het  of  It  prayed,  that,  in  case  Brawn  should,  in  the  opinion  of  the  court, 
if  he  u  '  be  entitled  to  the  tithe  of  the  way-going  crop^  thai  that  Bobtnsim 
nwdjiy  the  mighi  discharge  the  amount  to  JSrtnm,  or  reimbune  the  plaintift 
in  case  they  should  have  been  obliged  to  pay  Brawn,  and  fi>r  an 
iiqanction  in  the  intoim. 

The  defendant,  BoUnson,  demurred  to  the  discovecy  sod  relief 
for  want  of  equiQr  in  the  bill  as  against  this  defendant. 

jStofiJ^  for  the  demurrer  argued.  That  the  plaintifi,  by  th^  own 
rit^^it  ^hewing^  had  not  made  any  title  against  Bobinson  as  to  the  lidie  of 
^Qww-tvMm  the  way*going  crop,  and  dierefore  Bobinttm  was  not  a  necessary 
party  to  the  bill ;  for  though  he  admitted  that  Bobinson  was  to  in- 
4}enmify  the  phdntifis  fit>m  these  rents,  yet  he  contended  that  the 
|ilainti£b  had  not  shewn  any  danger  of  thdr  being  compdled  to  pay 
Brawn,  and  therefore  the  defendai^t  was  not  liable  to  damages  upon 
his  agreement ;  that  the  defendant  Bobinson  has  only  a  coIlaterBl 
interest  in  the  question,  and  that,  in  truth.  Brawn  bdng  charged  to 
have  no  merits  in  his  suit  for  tithes,  the  equity  of  the  bill  whdiy 
fidled  against  Bobinson, 

Abbot  for  the  plaintiffi,  and  in  support  of  the  bill. — ^Thts  demur- 
rer is  no  defence  in  bar  of  the  discovery  and  relief  soii^ht  by  the 
present  bilL  The  &ctsof  the  bill  which  the  demurrer  admit  to  be 
true^  are^  that  the  plainttffi  being  lessees  tithe-free  under  Bobinson, 
Bqfnnson  conveys  to  Brawn,  and  Brawn,  the  grantee  of  Bobinson, 
now  sues  for  the  tithe  of  the  way-going  crop,  which,  by  BMnsoifs 
agreement,  was  to  -pay  no  tithe.  Hie  question  is,  Whether  the 
lessees  may  not  compel  Bobinson,  their  originaLlandlord,  to  indem^ 
nify  them  from  tlie  payment  of  this  tithe,  aa  claimed  by  Brawn,  who 
is  Bobinson* s  grantee  ?  Such  a  bill  is  in*  the  nature  of  a  bill  quia 
timet,  and  in  origin,  principle,  and  precedent,  it  is  applicable  to 
cases  like  the  present. 

This,  like  many  other  equitable  proceedings,  in  its  origia  is 
founded  on  old  common  law-wiits,  and  is  introduced  for  advancing 
the  l^;al  remedy.  At  law  there  were  six  brevia  anticipantia,  called 
r  x4o$  ]  writs  quia  timet,  which  a  party  might  sue  out,  though  not  molested, 
distressed,  or  empleaded.  See  1  Inst.  100.  And  in  equity  these 
suits  extended  to  other  cases. 

The  principle  is,  to  protect  a  party  agamst  demands^  by  calling 
on  any  other  party  bound  to  exonerate  him,  however  remote  the 
possibility ;  andnot  only  where  the  act  to  be  done  is  an  imwcdia^ft 
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iDoney-payiDflnt,  but  also  where  die  aoneration  depencb  on  the     1794i* 
performance  of  an  agreement.  *     Drmim 

The  precedents  are  ^as  old  as  our  system  of  equity.  A  remain*  v. 
der-man  may  com|)eI  tenant  for  life  of  a  settled  estate,  charged  with 
incumbrances,  to  keep  down  the  interest,  though  the  possibility  of 
his  suffering  by  any  arrear  is  remote.  See  Hayes  v.  Hayes^  per 
Lord  Keeper  Finch,  2  Ch.  Ca.  223.  So,  a  surety  having  a  counter- 
bond  may  compel  the  principal  to  discharge  the  debt,  because  he 
shall  not  always  have  a  cloud  hanging  over  his  head.  And  afortir 
art  where  an  actual  demand  by  any  one  of  that  which  the  party  has 
agreed  shall  not  be  demanded  ;  as,  where  a  covenant  is  made  to  in- 
demnify against  payment  of  rent,  though  there  be  no  allegation  that 
the  rent  was  due,  and  only  an  allegation  that  it  was  sued  for,  yet  the 
covenantee  may  maintain  this  bilL  This  is  exactly  parallel  to  the 
present  case,  and  both  rest  upon  the  defendant's  agreement  to  ex- 
onerate. The  course  otherwise  would  be^  if,  on  his  primd  fade 
title,  the  impropriator  recovered  tithes  arising  upon  an  o'ccupation 
during  his  time,  then  the  present  plaintiffi  must  afterwards  sue 
afresh  for  reimbursement;  and  then  it  would  be  too  late  to  prevent 
A  payment  which  the  sentence  would  have  already  enforced.  Tberer 
SoT^y  on  principle,  precedent,  and  policy,  the  court  ought  to.  direct 
.payment  by  the  party  in  fault  to  the  party  entitled,  and  not  to  sufifer 
^the  innocent  tenants  or  occupiers  to  be  vexed  by  this  demand. 

The  court  were  of  opinion,  that  the  demurrer  could  not  be  sup* 
.ported,  because  the  plidntifis  had  a  dear  right  to  be  indemnified  by 
ILobinson  in  case  Brawn  succeeded,  which  would  not  be  known  till 
the  event  ofBrawn^s  demand  appeared  in  the  spiritual  court* 

Demurrer  over^ruled. 

On  the  coming  in  of  Brown^a  answer  in  Jlfoy  1 794,  be  moved  to 
dissolve  the  injunction ;  but  the  court  continued  it  to  the  hearings 


H.  34  Geo.  III.    A.D.  179*.    In  Cane.  [  1404  ] 

Ccggan  v.  Lard  Lonsdale.    [MS.] 

The  plaintiff,  as  being  seised  in  fee  of  the  impropriate  rectory  Exceptions 
of  Lakhams  filed  his  bill  against  the  defendant  for.  an  account  of  ^  ^  ^ 
tithes  of  hay  and  doyer  arising  on  lands  occupied  by  him  within  cause  it  did 
the  parish ;  and  the  bill  alleged  that  Alexander  Cromkholmey  who  ^.^^ 
was  vicar  of  the  parish  otStaines,  and  was  made  a  defendant  to  the  modu$  in- 
bill,  claimed  to  be  entitled  to  the  tithes  of  hay  and  clover  arising  ^^efen£^ 
within  the  pariah,  and  that  the  defendant.  Lord  Lonsdaky  pretended  ant  at  a  pa. 
that  there  was  some  modm  payable  in  lieu  of  the  tithes  of  hay  and  ^^  waT^ 
^doveir  withinthe  parish ; ' and  it  required  the  defendant  to  set  forth  P*^^^ 
(if  he  set  up  any  fnodus\  to  whom  the  modus  was  payable,  and  also  particaiar 
to  ^etferth  what  lands  bepreleaded^  were  covered  by  it.  Undiintfaa 
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1794.         ^e  defendant,  Lord  Lonsdale^  by  his  answer  said,  that  he  had 

Cotaam     ^®*^  ^^^  believed,  that  from  time  Immemorial  there  had  been  s 

▼.         certain  ancient  and  laudable  custom  used  and  improved  within  the 

LomdtOe.    V^^^^h  ^^^  ^^  the  occupiers  of  land  within  the  parish  had  paid,  and 

^    of  right  ought  to  pay  at  Michaelmas  yearly  the  sum  of  2d.  per  acre 

occupatkm'  ^^'  every  acre  of  meadow  land  so  occupied  by  them  within  the 
were  oorer-  parish,  in  lieu  of  the  ti Aes  of  hay  and  grass  arising  within  the 
Allowed.       parish ;  and  the  answer  stated,  that  the  defendants  bad  not  had  any 
clover  during  the  Ume  mentioned  in  the  bill. 

To  this  answer  the  plaintiff  excepted;  1st,  For  that  the  defend-^ 
ant  had  not  set  forth  to  whom  any  modus^  composition,  rent,  or 
yearly  sum  of  money  had  been  paid  or  payable  in  lieu  of  the  tithes 
<of  hay  and  clover;  2d,  For  that  the  defendant  had  not  set  forth 
-for  what  particular  lands,  by  name,  descriptions,  and  qnantities,  he 
-stt  np  any  exemption  or  discharge  from  the  payment  of  tithes,  and 
particularly  the  tithe  of  hay* 

These  exceptions  were  allowed  by  the  Master ;  and  his  report 
being  excepted  to,  they  now  came  on  to  be  argued^ 

In  support  of  the  exceptions  to  the  report,  Graham  and  Abboi 
argued;  Ist,  That  a  defendant  could  not  be  compelled  to  say  t» 
^okom  &' modus,  which  he  set  up,  was  payable;  that  a  plaintiff  was 
not  entitled  to  compel  a  defendant  to  state  a  modus  more  parties- 
larly  than  he  chose  to  do.  If  the  modusj  as  stated  in  the  answer, 
was  not  stated  with  sufficient  certainty,  it  could  not  be  established, 
Q  1405  ]  and  the  court  would  not  direct  an  issue  upon  it;  but  yet  the  plain* 
tiff  had  not  a  right  to  compel  the  defendant  to  state  his  modus  more 
particularly  than  he  chose  to  do.  That  in  fact  one  considerable 
question  in  this  cause  was.  Whether  the  plaintiff  us  rector  of 
Lalehamy  or  the  defendant  CrornUholme,  as  vxcslt  oi  StaineSj  was  en- 
titled  to  the  tithe  of  hay  and  clover  in  the  parish  of  Laleham  ?  That 
that  was  a  question  quite  distinct  from  the  question,  whether  a  mo^ 
dtts  were  payable  in  lieu  of  tithes,  whoever  might  be  the  persons 
entitled  to  the  tithes ;  and  to  compel  the  defendant  in  stating  die 
modus  to  say  whether  it  was  payable  to  the  vicar  of  Staines  or  the 
rector  of  Lalehamf  was  to  compel  him  to  take  upon  himself  to  de- 
cide the  question  between  the  rector  and  the  vicar,  though  it  was  a 
question  with  which  he  had  nothing  to  do ;  that  the  modus  had  in 
fact  been  paid  to  the  person  (whoever  he  was)  who,  for  the  time 
being,  had  been  in  the  receipt  of  the  tithes;  and  to  compel  the  de- 
fendant to  state  the  modus  as  payable  either  to  the  rector  or  the  vi- 
car, was  to  shut  him  out  from  all  the  evid^ice  which  he  might  be 
possessed  of,  of  payments  in  respect  of  the  modus  made  to  the  other 
persoA.  With  respect  to  the  other  exception  it  was  said,  that  as 
the  modus  was  laid  as  a  parochial  modus,  it  was  impossible  for  the 
defendant  to  s^t  out  particularly  what  lands  were  covered  by  it ;  aH' 


CASES.  1405 


ihe  lands  in  the  pamh  wer^  covered  by  it^  wlien'  they  produced     1794* 
hay. 

On  the  other  side,  the  Attorney  General  and  Allcock  argued,  and 
the  Lord  Chancellour  was  of  opinion  that  tlie  answer  was  insufficient;  xJwjcI^ 
consequently,  that  the  master  had  done  right  in  reporting  it  as  in- 
sufficient; and  that  both  of  the  exceptions  to  his  report  ought  to 
be  over-ruled.  With  respect  to  the  first  exception,  the  defendant 
was  certainly  able  to  say,  and  ought  to  be  made  to  say,  to  wJiom 
the  modus  had  in  &ct  been  paid.  And  with  respect  to  the  other 
elcception,  the  defendant  might,  and  therefore  ought  to  set  forth  the 
particulars  of  his  own  lands,  which  he  pretended  were  covered  by 
the  modus  he  insisted  upon,  although  he  had  insisted  on  it  as  a  mo- 
dM^  extending  to  all  lands  within  the  parish.  Exceptions  to  the 
report  over-ruled*  {a)  . 


4  Wood's 
Deer.  410. 


H.  84  Geo.  III.     A.D.  1794.     Scac.  [  1406  ] 

Atkyns^  Clerk,  v.  Hatton^  Bart  and  others.     [2  Anstn  886.] 

The  plaintiff,   rector  of  St.  MichaeVs  parish  in  Longstanton^  s.c. 
brought  this  bill  principally  for  an  account  of  tithes,  and  to  have  a 
a  commission  to  settle  the  boundaries  of  the  parish  and  the  glebe.  A  oommis. 
As  to  a  farm  of  900  acres  of  sheep-walk,  called  Bourgcyn^s  Flock^  SedM  "^^ 
the  defendants  set  up  a  modus  of  405.  in  lieu  of  the  tithes  of  wool  boundaries 
«nd  lamb.  or  rf^/ 

rishy  ought  not  to  be  granted  by  a  court  of  eq[uit/,  where  the  interests  of  all  parties  who  may  probably 
be  concerned  is  not  before  the  court. 

To  disprove  this  modus^  the  plaintifi^  oiTered  in  evidence  a  paper  a  terrier 
purporting  to  be  a  terrier  of  this  parish,  found  in  the  charter-chest  ^^^°"*?? 
of  Trinity  College  in  Cambridge^  who  were  landholders  in  the  parish,  eridenoe, 

BurtOTiy  for  the  defendants,  objected  to  this  evidence,  as  not  com-  ^|J|Jj2  J^ 
ing  from  a  quarter  that  could  give  it  authenticity.     The  proper  the  proper 
place  is  the  bishop's  register  office.  ,  thTiIeSrtnr 

Richards.  —  The  original  is  always  lodged  there,  but  as  the  re-  of  the  dio- 
gister  has  been  inspected  and  the  original  cannot  be  found,  the  copy  ^p '  ^^ 
becomes  evidence.     The  college  is  interested  to  preserve  it ;  and  it  the  parish 
is  not  therefore  to  be  considered  as  in  the  hands  of  a  stranger,  but  thfoni^nai 
in  a  proper  repository.  ?""?*  ** 

W  nit  '  n  %  .        t  .  '■       1  found- 

Burton. — The  proper  repository  for  the  copy  is  the  parish  chest. 
The  evidence  was  rejected.  (&)  ' 

— "     ■"      ' 4 1  '1^ 

(a)  On  the  SrBt  point,  see  also  2>tf  V^Atf^pdd/iffT.  summer  assizes  1794,  corafn  Maedonald  Chief 

MiOnam,  S  Pri'.  485.  h^/ra.     On  the  second.  Baron. 

Gumley  ▼.  TonUenyf  Bun.  60.  tupra  688.    ^a»        This  was  an  issue  directed,, by  a  late  indoeing 

ier  ▼.  FUmner^  Bun.  lOS.  mpra  631.     Nafk  t.  act,  to  try  whether  the  plaintiff's  land  was  exempt 

Thorn f  infra  1S24.     Wright  ▼.  SmUhwood^  5  Pti.  from  tithes  when  in  tiie  manurance  of  the  pro- 

607.  injra.     GUHbrand  t.  ScoHon,  4  Pri.  267.  prietor ;  the  defendants,  Mr.  Foster  and  ■■ 

'ro*  one  of  the  prfbendaries  of  Litchfield ^  in  right  of 

[h)  Uiilijr  ▼.  Foster  and  another,  M  Wtmdckf  hb  prebend,  wera  seised  by  moieties  of  tlM  re^ 
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1794«         The  couns^  for  the  plabtiff  insisted  that  the  exemption  set  up* 

jjUf^     as  a  modm  or  composidon  real,  was  bad  for  the  uncertainty ;  but 

V-         the  court  held,  that  as  it  was  stated  to  have  been  immcmorially 

.  *     paid,  there  was  sufficient  certainty  for  a  defence;  although,  had  it 

let  up  in  an  been  a  bill,  to  establish  a  modusj  greater  accuracy  might  have  been 

m;;^^' required.  («) 

compon-  The  court  thought  the  modus  proved,  and  decreed  that  the  bill 

knotlbi^'    sli<>uld  be  dismissed  as  to  that  part,  unless  the  plaintiff  chose  to 

for  the  iin-  have  an  issue  upon  the  modus* 

certainty..  ^^  ^  ground  for  obtaining  the  commission,  the  plaintiff  shewed, 
that  there  are  two  parishes  in  LongstatUon^  Si.  Michael\  and  JOl 
Saints  s  of  the  former  the  plaintiff  is  rector,  of  the  latter  the  Hatton 
fiimily  are  impropriatprs,  another  defendant  vicar,  and  the  Hatttm 
fiunily  and  other  defendants-are  landholders  in  both  parishes.  Tlie 
two  parishes  were  so  mixed  and  confused  in  their  boundaries,  ss 
not  to  be  distinguishable ;  and  this  confusion  had  probably  been 
increased  by  the  circumstance  of  several  rectors  of  &.  Michad%  the 
plaintiff's  predecessors,  having  leased  their  glebe  and  tithes  to  the 
Hatton  family,  who  had  not  kept  them  quite  distinct  from  their 
own  property ;  but  the  defendants  sir  Thomas  Hatton  and' lady  Hat^ 
ion  appeared  to  have  done  every  thing  in  their  power  to  rectify  diis 
impropriety,  and  to  have  given  up  either  the  original  possessions  ef 
the  rectory  of  Si.  Michael%  or  an  equivalent  in  every  parCioilar. 
The  witnesses  agreed  that  throughout  all  the  lands  that  lie. con** 
fusedly,  the  mode  of  tithing  each  parcel  was  known  and  fixed  by 
custom,  although  in  many  parts  titlies  were  taken  by  eadi  rector 
from  land  which  to  all  other  purposes  was  considered  as  lying  in 
the  other  parish. 

'    The  court  expressing  a  doubt  whether  a  commission  to  settle  tlie 
boundaries  could  with  propriety  be  directed ; 

Graliam  and  Richards^  for  tlie  plaintiff,  contended  that  it  was  ne- 
cessary to  grant  a  commission  to  reach  the  justice  of  the  case ;  by 
the  negligence  of  the  Haiton  family,  who  ought  to  have  k^t  the 

taitj.     The  plaintiff's  counsel  offered  in  eTidecce  it  is  directed  that  an  inquiry  abaH  be  from  time  to 

m^iapcr  potpartiBi;  to  be  a  terrier  of  tbe  pariib,  time  made  of  tbe  tempoial  rightsof  the  derg^aiai 

fcand  in  the  registiy  of  tbe  deau  and  chapter,  and  in  every  parish,  and  ictumed  into  tbe  registiy  of 

aiguod»  that  as  that  was  tbe  proper  repository  for  the  bishop,  the  proper  guardian  of  tfao«  li^Hs* 

the  muniments  of  tbe  prdiend,  it  was  admiaJhW.  for  his  inlbnnatioB.     That  fctum  is  called  a  ter- 

His  Iiordsbip  mentioned  the  caae  of  AUcym  ▼•  rier,  and  has  authenticity  liora  being  found  in  the 

Jfotfen,  as  deciding  that  the  proper  repoeiitoty  prooer  place.     Then  this  paper  purpoitiiig  to  be 

.was  the  bishop's  rqpsier  oflke ;  and  that,  if  found  an  mstraroent  taken  notice  of  in  the  law»  mutl 

clscwheif^  it  could  not  be  admitted  in  evidence.  stand  or  fisll  accoiding  as  it  has  the  requisites  of 

Amsal  then  contended,  that  as  it  could  not  be  such  instrument  to  render  it  autbeutie.     TUahas 

considered  as  a  terrier,  finom  not  being  Ibnnd  in  not ;  and  therefore  eannot  be  received  in  any 

the  proper  repository,  it  was  merely  to  be  treated  other  light:  it  is  a  terrier,  or  nodaqg. 
aa  an  old  paper  foond  among  the  muniments  of  -       A  new  trial  has  since  been  granted  fay  the  cout 

the  pfebendary,  kept  fay  the  chapter  as  n  memorial  of  King's  Bench,  upon  the  ground  that  thia  «fi- 

of  his  rights,  and  thereforfe  eridmce  against  him.  dence  ouf^  to  hatre  been  reonved. 

MKdmidd  Chief  Baron.  —  A  tenior  b  an  in-         to)  See  also  Mailmek  t.  ihwwp,   Ji^ira  90$* 

wca  knofwn  in  iIk  law.    Bytteeanooa  r«r4  t.  O^Onr^,  S  Bri.  S9f .  sisA«- 
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bbcmdaries  dis^ct,  and  by  the  negligence  of  tbe  parish,  whose  duty     L794. 
it  Js  by  perambulations  from  time  to  time  to  avoid  all  oonfosion,      joms 
*the  rights  of  the  plaintiff  are  become  confused.    No  process  at  law         ▼. 
can  do  him  justice  except  for  the  particular  spot  of  ground  for  «r^^  n 
which  each  action  may  he  brought;  so  the  ordinary  remedy  of  an 
issue  can*oply  ascertain  whether  the  particular  cWe  mentioned  in 
the  issue  belongs  to  the  plaintiff  or  not.     A  principal  ground  of 
the  implication  also  is  the  total  want  of  evid^ice  of  our  right  arising 
from  the  confusion  introduced  by  the  negligence  of  the  defendants.: 
It  is  therefore  necessary  that  a  further  remedy  be  applied.     If  we 
bad  proved  the  land  to  be  clearly  within  our  parish,  although  as* 
serted  to  be  otherwise  by  the  defendants,   we  should  have  had 
a  decree ;  so,  if  there  had  been  a  difference  of  testimony  as  to  the 
looalily  of  any  particular  piece  of  ground,  it  is  die  common  practiqe 
of  a  court  of  Equity  to  grant  an  issue  to  try  whether  the  spot  con*, 
tested  is  within  the  parish  or  not.     But  it  would  be  absurd  to  say, 
that  each  disputed  case  may  be  the  subject  of  an  issue;  and  yet,* 
when  both  parties  admit  that  the  whole  bounds  are  confused,  and  it 
is  the  interest  and  the  right  of  each  to  have  them  settled,  a  court  of 
Equity  cannot  grant  them  relief. 

A  commission  is  granted  in  equity  to  save  multiplicity  of  suits ; 
it  is  a  cheaper  and  more  expeditious  way  of  settling  the  boun- 
daries than  any  other;  and  it  is  not  more  conclusive  in  establbhp' 
ing  the  rights,  as  to  any  odier  purposes,  or  against  any  other 
parties,  than  an  issue  would  be.  No  objection  therefore  as  to 
parties  can  avail  against  granting  a  commission  more  than  against 
an  issue. 

It  is  particularly  necessary  for  the  defendants  to  have  a  commis- 
sion ;  for  they  set  up  a  modus  to  cover  their  lands  in  this  parish,  and 
it  is  essentially  necessary  to  establishing  a  fnodust  that  the  land 
covered  by  it  shall  be  clearly  distinguished,  which  it  cannot  be  till 
ascertained  by  a  commission. 

In  the  case  of  AUott  v.  WUkinsofi^  1 779,  a  commission  was  granted 
to  ascertain  the  bounds  of  the  parish  where  confusion  had  taken 
place;  that  indeed  was  by  consent,  but  it  shews  that  courts  of 
Eouity  consider  themselves  to  have  this  power  where  necessary ; 
for  if  they  had  not  this  jurisdiction,  thev  would  not  exercise  it  even 
by  consent. 

Although  the  patron  of  St.  MichaeVs  and  the  parishioners  are 
distantly  interested,  and  not  before  the  court,  yet  that  objection 
would  equally  hold  against  commissions  to  settle  the  boundaries  of 
manors,  which  are  irequendy  granted  at  the  suit  of  the  lords,  with- 
out making  the  tenants  pardes ;  yet  they  are  interested  in  respect  of  - 
die  wastes  and  commons' and  other  privileges. 
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1794.       •  Pertyn^  Baron. -^  In  Webb  v.  Conyert^  \  Bro.  K  41.  (a)     Lord 
jiiy^     Norihington  refused  a  commission  to  settle  the  boundaries  of  a 
▼.         manor. 

******  Thompson,  Baron.  —  I  remember  a  case  of  WitUerton  v.  Lord 

Egremontj  where  the  parties  came,  by  an  amicable  bill,  to  settle 
the  bounds  of  two  manors,  and  lord  Thurlam  refused  to  entertain 
jurisdiction. 

For  the  plaintiff  was  then  cited  the  case  of  Bouse  v.  Barker, 
S  Bro.  P.  C  180.  where  this  court  refused  to  ascertain  the  boon* 
daries  of  th»  fineeholds  and  copyholds  in  a  manor;  and  the  House 
of  Lords  reversed  their  decree,  and  a  commission  issued  for  that 
purpose. 

Ainge  said,  he  remembered  a  case  of  the  bishop  ot  Durham  t« 
Clcpoeringy  where  lord  ThurUm  did  grant  a  commission  to  ascertab 
the  boundaries  of  a  manor. 

Burton  and  Simeon,  for  the  defendants,  contended  that  a  com* 
mission  ought  not  to  issue.  A  commission,  or  an  issue,  may  be 
granted  to  establish  and  setde  some  right  claimed  against  common 
law,  as  a  customary  mode  of  paying  tithes ;  but,  if  it  were  used  to 
try  a  right  to  tithes  or  glebe,  it  would  be  to  usurp  the  office  of  the 
courts  of  law. 

« 

The  plaintiff  wOuld  not  be  endded  to  an  issue  without  at  least 
rabing  a  doubt  of  some  parcel  of  glebe,  or  pordon  of  dthes,  bemg 
withheld ;  but  here  he  cannot  point  out  any  spot  now  in  the  hands 
of  any  other  person  which  properly  belongs  to  his  rectory;  nor  can 
he  shew  that,  upon  the  whole,  he  formerly  had  more  than  he 
has  now. 

The  commission  could  be  of  litde  or  no  service ;  for  even  if  it 
were  found  that  some  of  the  land  now  considered  as  belonging  to 
all  All  Saints  parish,  in  fact  lies  in  5/.  Michael%  yet,  as  it  is  proveit 
that  die  tithes  are  taken  by  a  certain  and  known  division  of  thi^ 
lands,  each  rector  would  continue  to  take  the  same  ddies,  as  a  por- 
tion of  tithes  in  the  other  parish,  which  he  now  takes  as  being 
within  his  own ;  and  this  with  the  more  reason,  because  each  now 
enjoys  considerable  portions  of  tidies  in  the  other  parish  by  imme- 
morial custom  in  the  village. 

The  commission  could  have  no  e£^t  beyond  the  present  suit ; 
for  the  patron  of  St.  MichaeVs  not  being  a  party,  the  rights  of  the 
church  cannot  be  bound,  as  was  setded  in  the  case  of  Carr  v. 
8ttpni958.  Henton. 

A  commission  is  a  proceeding  so  contrary  to  the  spirit  of  the 
—  —  - _.  ■■■■        I        i- 

(a)  Properiy  fTmie  r.  Con^en,  linee  reported    of  gnuting  commanona  to  settle  boundai^  ar^ 
3  Cox's  Ca.  £qu.  3W.     1  Eden  331.,  and  see    collected. 
Mr.£den*%  note  in  which  the  cases  on  tlie  subject 
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common  law,  that  it  oaght  never  to  issue  unless  upon  grounds  much     1 794^. 
more  weighty  than  those  now  produced.    Bep.  Temp.  Finch.  1 7.     Ati-ym 
*i6iiL  239.     Metcalfe  v.  Beckwiih,  2  P.  Wms.  376.  1?.  Temp.  King.        v. 
60,  61.  St.  Lukes  V.  St.  LeonardUz^  1  Bro.  41.  and  WeW>^.  Conyers^  ♦nlTo  ] 
there  cited.    Bishop  qfELy  v.  Kenrick^  Bunb.  322. 

In  the  case  3  Bro.  P.  C.  the  confusion  was  fraudulently  created 
to  derive  the  lord  of  his  fines  on  admission.     AUot  v,  Wilkinson  Supr«io98. 
was  by  consent,  and  after  the  quantity  of  the  land  had  been  ascer- 
tained by  an  issue.  7  Bro.  P,  C.  518. 

Graham^  in  reply.  —  The  rule  as  to  parties,  laid  down  in  Catrv. 
Hentouj  applies  only  to  the  case  of  a  dispute  between  a  rector  and 
vicar,  where  the  bill  seeks  to  establish  the  right ;  there  the  patron 
must  be  a  party ;  for  the  vicar  may  be  unable  alone  to  stand  the 
contest,  and  the  patron  is  interested  in  the  suit  immediately.    Here 
the  commission  is  prayed  only  collaterally ;  the  rector  seeks  tithes 
of  certain  lands;  the  defence  is,  that  they  are  in 'the  other  parish. 
This  point  also  occurred   in  the  case  of  Allot  v.  Wilkinson.    In    • 
settling  the  original  dispute  between  these  two  claimants  of  tithes, 
an  issue  was  directed  to  try  whether  Wilkinson  then  had  the  same 
qudntity  of  glebe  land  which  he  was  entitled  to.     Then  Trinity 
College  came  in  and  claimed  against  both  100  acres  of  glebe  land, 
and  a  moiety  of  the  rectories  of  two  out  of  the  three  parishes  now 
consolidated ;  a  commission  issued  to  ascertain  the  ancient  bounds; 
the  commissioners  returned  the  evidence  instead  of  the  iact,  and 
the  return  was  set  aside :    a  Mr.  Nelson  then  lodged  a  claim  to 
another  share  of  the  tithes,  and  it  was  not  till  after  setting  aside  the 
first  commission,  that  the  crown,  as  patron  of  the  vicar,  was  made 
a  party.     This  was  by  consent  of  the  parties ;  but  the  present  argu- 
ment would  go  the  length  of  saying,  that  those  parties  could  not 
consent,  and  that  the  court  had  no  jurisdiction.^ 

The  cases  cited  against  us  have  all  gone  upon  the  propriety  of 
trying  the  right  at  law.  Here  the  case  states  a  total  want  of  evi- 
dence upon  the  subject,  which  makes  it  impossible  for  us  to  establish 
our  right  at  law;  aud  as  the  confusion  has  arisen  through  the  neg- 
ligence of  the  defendant^,  we  are  entided  to  this  as  the  only  mode 
of  redress  against  thenu 

Macdonaldi  Chief  .Baron.  —  The  plaintiff  here  calls  upon  the 
court  to  grant  a  commission  to  ascertain  the  bounds  of  the  parish, 
upon  the  presumption  that  all  the  land  which  should  be  found 
within  those  boundaries  would  be  doable  to  him.  That  is  indeed  ^ 
VLprimdJbcie  inference,  but  by  no  means  conclusive;  and  there  is 
HP  instance  of  the  court  ever  granting  a  commission  in  order  to 
attmn  a  remote  conseqYiential  advantage.  It  is  a  jurisdiction  which 
the  courts  of  Equity  have  always  been  very  cautious  of  exercising.  [  1411  ] 
In  the  case  of  i^.  Luk^s  Old-streei  y.St.  Leonard's,  lord  T/iurlow 
Vol.  IV,  K 
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1 794.  expressed  great  doubts  as  to  the  decision  of  the  Mayor  of  York  r. 
j^^^g'  Pilkingtan^  and  concurred  in  lord  Hardwick^s  first  opinion  upoii 
▼.  that  case.  The  case  of  St  Litk^s  v.  St,  LeonartPSf  of  whidi  the 
^"^  note  in  Brown  is  by  no  meansfiill,  was  upon  a  bUl  brought  by  the 
parish  of  5^  Luke  to  avoid  confusion  in  making  their  rates,  and 
prayed  a  commission  to  fix  their  boundaries  for  that  purpose:  a 
number  of  houses  had  been  built  upon  land  formerly  waste,  and  it 
was  doubtful  to  which  parish  each  part  of  the  waste  belonged. 
Lord  ITiurlow  refused  to  interfere,  and  observed,  that  the  greatest 
inconvenience  might  arise  from  doing  so ;  for  if  that  commisdon 
were-  granted,  and  the  bounds  set  out  by  the  commissioners,  any 
other  parties,  on  a  difierent  ground  of  dispute,  might  equally  wdl 
claim  another  commission ;  these  other  commissioners  might  make 
a  different  return,  and  so,  instead  of  settling  differences,  endless  con- 
fusion would  be  created. 

The  case  oi  AUott  v.  Wilkinson  was  the  case  of  parishes  consoli- 
dated for  every  other  puipose  except  tithes,  so  that  no  other  person 
could  have  an  interest  in  fixing  the  ancient  bounds  except  those 
who  were  before  the  court. 

The  case  in  3  Bro,  P.  C.  180.  Rouse  r.  Barker^  is  not  in  point; 
there  it  was  admitted  that  lands  of  the  one  description  had  been 
confused  among  the  others,  and  it  appeared  that  that  contusion 
was  introduced  with  ^  fraudulent  view.  Here  there  is  no  jproof 
of  the  manner  of  tithing  being  wrong,  although  some  confusion 
has  arisen  by  the  negligence  of  both  parties  in  not  keeping  their 
rights  distinct 

Whether  the  bounds  of  the  parish  correspond  to  the  manner 
of  tithing,  is  not  determined ;  it  rather  appears  indeed  that  in  some 
places  tithes  have  been  taken  by  each  rector  in  the  parish  of  the 
other;  but  that  may  well  be,  by  each  having  a  right  to  portions  6f 
tithes  there.  The  parcels  of  land  upon  which  it  has  taken  place 
may  have  been  glebe  land,  or  may  have  been  detached  pieces 
belonging  to  proprietors  of  farms  in  the  other  parish,  who  would 
naturally  desire  to  have  the  whole  tithable  to  the  same  rector ;  and 
the  reciprodty  of  these  customary  rights  to  tithes,  makes  it  ex- 
tremely probable  that  some  agreement  for  that  purpose  has  for- 
merly taken  place,  and  that  the  custom  is  well  founded.  How- 
ever, if  the  plaintiff  chooses,  he  is  entitled  to  an  issue  to  try  the 
right  of  the  defendants  to  tithes  in  those  parcels  of  St.  MichaeFs 
[  1412  ]  parish.'  The  bill  must  be  dismissed  with  costs,  so  &r  as  relates  to 
the  commission  to  set  out  the  boundaries. 

A  commission  is  also  prayed  to  set  out  the  glebe  land.  It  ap- 
pears that  the  plaintiff  has  a  fiill  equivalent  for  every  piece  of  glebe 
that  ever  belonged  to  the  rectory ;  so  that  if  the  exact  metes  and 
bounds  are  unknown,  he  has  already  the  full  efl^t  of  a  commission  : 
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iftbey  are  knowB)  and  any  part  not  delivered  up  to  him,  lus  rei^edy     1794. 
is  at  common  law :  he  has  made  no  case  for  our  inter^a*ence.    As 


to  this  alfio^  the  bill  must  be  dismissed  with  costs.  ▼. 


HaUm* 


H.  84  Geo.  III.    A.  D.  1794.    Scac. 

Akyns  v.  Lord  WUloughby  De  Brooke  and  others.  [2  Anstr.  397.] 

This  was  a  bill  filed  by  the  same  plaintiff  against  others  of  s.c. 
his  parishioners;  and  as  it  also  prayed  a  commission  to  ascertain  1)^^19. 
Ahe  boundaries  of  the  parish,  for  Uie  same  purpose,  and  upon  simi-  The  court 
lar  grounds  to  those  in  the  other  case,  they  were  both  heard  ^!|^^ 
before  the  court  gave  their  decision  in  either.    The  bill  in  this  *  'v™  »<«- 
case  also,  so  &r  as  related  to  the  oommission,  was  dismissed  with  g^u^^d  of 

costs.  rankness. 

The  defendants,  lord  WiUoughby  and  his  tenant,  Goodckeapj  set  notice  b 
up  an  immemorial  payment,  due  and  payable  by  the  owners  or  ^^"""^ 
occupiers  of  those  lands,  by  way  of  fnodus  or  composition  for  the  mine  a 
small  tithes  of  their  land ;  it  consisted  of  840  acres,  and  was  stated  ^|^^'4'^^u» 
to  be  an  ancient  farm  setded  by  a  parliamentary  entail  oi^  the  family  modut  is 
of  lord  WiUoHghby  in  the  37  H.  8.     No  evidence  was  produced  of  ^^^  |^ 
any  actual  agreement  for  a  composition  having  been  ever  made.  « modiu  is 
The  existence  of  the  payment,  as  fiir  back  as  could  be  traced  was  Jll^J^wlth 
clearly  proved.    Sir  Thoma&  Hation^  lessee  of  the  rectory  under  the  "uffidcnt 
plaintif]^  had  received  this  composition.     The  plaintiff  himself  never  ^^^^l  ^ 
did,  nor  did  GoodiAeap  the  occupier  of  die  farm  ever  pay  it,  having  |^  ^\ 
come  into  possession  but  a  few  months  before  the  bill  was  filed,  enough/ 


He  insisted  on  the  payment,  as  being  at  least  good  as  an  annual  ^^?'*^'^ 
composition,  to  determine  which  no  notice  had  been  given.  periy  iaidas 

QrakoM  and  Bickards*  (ot  the  plaintiff,  contended,  that  this  mo-  "  *  **^ 

■  orcompon- 

d$is  was  not  set  forth  with  su£Bcient  certainty :  it  was  pleaded  as  a  tion/'  and 
moAtt  or  composition ;  whereas  the  daim  of  exemption  setups  being  ^^^^ 
agatnat  common  rights  must  be  accurately  defined.  ownen  or 

The  payment  is  said  to  be  due  from  the  owners  or  occupiers.  ?^fl^-i* 
Thb  leaves  the  deigyman  uncertain  to  whom  he  shall  resort  for 
the  reoompence  he  is  to  receive  for  his  dthes;  each  may  shift  it  off 
upon  the  other.  As  a  modus,  this  payment  is  rank.  By  the  sur- 
vey in  Domesdajfy  it  i^>pear8  that  the  two  parishes,  which  consist 
of  about  2000  acres,  were  thm  valued  at  8/.  This  defence  set  up, 
supposes,  that  within  1 16  years  afterwards,  at  the  time  of  memory, 
the  small  tithes  of  S40  of  those  acres  were  valued  at  4/.  Of  these, 
the  greatest  portion^  211  acros,  are  arable  land  in  the  common 
fields  where  hardly  any  small  .tithes  could  arise;  the  other  129  acres 
are  alated  to  be  meadow  and  pasture  land.  And  it  must  be  main'> 
iained  that,  after  deductmg  all  hay-tithe,  the  other  tithes  arising 
from  those  129  acres,  were  compounded  for  before  the  time  of  me- 
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1794.     mory  at  4/.    That  would  be  nearly  a  fair  oomposidon  now;  but 
"^JT~*    on  a  moderate  calculation,    the  value  of  ntoney  was  then  eight 
t:         times  as  much  as  it  is  now ;  so  that  it  is  equal  to  a  composkion  for 
wSu,  32/.  at  present. 

J)e  Brooke,  If  the  payment  be  clearly  greater  than  can  be  supposed  to  have 
been  a  fair  composition  before  the  time  of  memory,  the  court  will 
oiy^f-rule  the  claim,  without  sending  it  to  a  trial  at  law.    Chapman 


•  Supra       v^  Smith* 9  2  Ves.  514.   Bishop  r.  Chichester  ^^  2  Bro.  B.  163. 

t^Lpni      ^.PigottySAtk.298. 

1816.  The  claim  of  the  tenant  to  have  this  considered  as  an  annual 

i^^^  tomposidon,  totally  &ils ;  for  it  appears  that  Goodcheap  never  paid 
this  composidon ;  so  that  it  is  not  a  personal  contract  with  him. 
And  it  cannot  be  considered  as  running  with  the  land^  for  his  land- 
lord, lord  Willoughln/f  does  not  set  up  such  a  claim. 

The  plaindff  never -«ccepted  this  composition,  and  therefore 
My  agreenlents  of  his  predecessors,  or  of  his  own  lessee,  can 
have  no  effect  to  bind  him,  or  to  make  nodce  necessary.  They  are 
wholly  void. 

Besides,  the  tenant  as  well  as  his  landlord  have  set  up  an  adverse ' 
tide,  a  moduSf  and  have  therefore  agreed  td  consider  themselves  as 
not  holding  by  annual  agreement  under  the  rector.  Nodoe  is  held 
necessary  by  analogy  to  the  case  of  landlord  and  tenant  from  year 
to  year ;  and  there,  setting  up  an  adverse  dde  is  held  a  waiver  of 
tiotice  to  quit  possession. 

Burton  and  Steele^  for  the  defendants.  —  The  cases  where  the  court 
liave  decided  a  modus  to  be  rank  without  sending  it  to  a  juiy,  have 
fill  been  where  a  modus  has  been  set  up  for  a  specific  thing,  as  a 
sheep  the  price  of  which  is  easily  ascertainable ;  for  it  cannot  be 

1 1414  ]  supposed,  that  any  man  would  i^ee  to  pay  more  than  the  value 
for  every  sheep  or  eow  that  he  or  his  posterity  should  ever  have 
on  the  Iand%  But  a  fiirm  modus  is  not  so  easily  computed  or  ascer- 
tained ;  the  difference  of  cultivation  may  throw  m<M^  or  less  of 
che  produce  into  die^  small  dthes  at  different  dmes;  a  landlord, 
wishing  to  improve,  may  have  given  more  than  the  exact  value;  or 
«  pious  owner  may  have  chosen  to  setde  a  considerable  annui^ 
t>ut  of  his  land  upon  the  church.    In  Chapman  v.  Smithy  this  dis*- 

Supra  5ss.  dncdon  is  taken  by  Lord  Hardasicke.  So  in  Edge  v.  (^lander^ 
Hit.  Term  1691,  cited  in  Bunb.  SOI.  a  modus  of  8^.  for  a  fiurm  dT 
the  value  of  80/.  a  year  was  allowed. 

.  The  defendant  Goodcheap  is  entided  to  the  benefit  of  this  com« 
posidon,  being  a  running  contract  with  the  rectors,  continued  after 
the  plaindff  became  rector,  and  paid  to  his  lessee.  That  notice 
was  necessary  to  determine  it,  notwithstanding  the  modus  set  up,  is 

Suprai904.  decided  in  the  Kensington  case,  Adams  v.  Headt^  178^,  and  Bishop 
V.  CkichesUVy  2  Bro.  161. 
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'    Graham^  in  reply.  —  The  Kensinfirtan  case  was,  where  an  actual  >   1 794/ 
agreement  had  been  entered  into  between  the  clergyman,  and  the   "TZ 
parishioners,  and  they  insisted  on  it  as  a  compositidp  during  the        v. 
incambenoy.     ITie  court  held  otherwise,  that  it  was  only  good.  ^f^^. 
from  year  to  year,  but  that  notice  was  necessary  to  dissolve' it;  for 
that  was  not  a  denial  of  the  clergyman's  right;  it  was  not  an  ad-- 
verse  claim,  but  a  claim  uhder  him  for  a  longer  term* 

Meicdonaldj^  Chief  Baron.  —  I  believe  the  question,  of  notice  in 
that  case  originated  with  Lord  Mansfield  in  the  House  of  Lords ;.  Vide  supm 
it  had  not  been  taken  notice  of  in  this  comrt,  nor  in  argument  ^^^^* 
there. 

Graham^ —  In  the  case  of  Bishop  v.  Chichester^  the  rector,  by 
giving  an  irregular  notice^  admitted  the  necessity  of  a  notice ;  and 
probably  there  had  been  some  agreement  between .  them,  or  an. 
acceptance  of  the  payment,,  which  supposed  an  agreement     The 
law  in  this  respect  is  expressly  founded  on  the  Kensington  case; 
Lord  Thurjow  declaring  that  he  decided  contrary  to  what  he  should 
have  conceived  to  be  the  law,  as  being  unable  to  distinguish  it  from, 
that  tase,  and  bound  by  it     Then  if,  in  fiuit,  the  case  of  Bishop  v. 
Chichester  was  not  distinguishable  from  the  Kensington  case»  it  has   . 
not  carried  the  rule  beyond  it,  and  is  to  be  considered  merely  as. 
a  confirmation  of  it ;  if  it  was  distinguishable,  then  the  reason  of 
the  decision  fails,  and  it  is  to  be  considered  as  a  misapplication  of 
the  old  rule,  not  as  the  adoption  of  a  new  one.   The  present  clearly 
is  distinguishable  from  the  Kensington  case;  for  here  the  defence  [  1415  ] 
set  up  is  a  modus^  a  title  paramount  and  inconsistent  with  any  agree- 
ment or  composition  with  the  plaintiff;   both  parties  contending 
that  no  agreement  exists ;   then  a  notice  to  determine  it  must  be ' 
superfluous. 

As  to  rankness;  if  the  arguments  relied  on  are  admitted,  no 
modus  can  ever  be  siet  aside  on  this  ground ;  for  it  is  impossible  to 
define  how  &r  the  benevolence  of  the  former  proprietors  may  have 
led  them  in  granting  beneficial  contracts  to  the  clergy.     The  cases 
relied  upon  do  not  establish  any  thing  like  the  distinction  contended 
for  between  farm  moduses  and  others.     The  case  of  Chapman  ▼. ' 
Smith  went  on  the'  peculiar  situation  of  Bomney  Marshy  where  the 
prospect  of  great  improvement  by  draining  might  lead  the  proprie- ' 
tor  to  agree  for  more  than  the  existing  value.    In  Edge  v.  Oglan- 
derf  the  modus  was  so  large,  that  the  vicar  probably  agreed  to  take 
it  as  the  full  value  of  the  tithes,  and  the  decree  must  then  have  been' 
by  consent,  -as  in  Bates*s  case,  cited  2  Ves.  513.  8ttpn54». 

Macdonaldj  Chief  Baron.  —  To  the  modus  set  up  in  this  case 
several  objections  have  been  taken :  first,  it  has  been  argued,  that  it 
is  not  laid  witli  sufficient  certainty  to  found  a  decree;  and  if  this 
were  a  bill  to  establish  these  moduses^  that  might  be  the  case;  but 
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1 794.     in  an  answer,  sucb  strictness  is  not  requisite ;  if  it  tippears  that  there 

'~r~r^    is  a  good  defence,  that  is  sufficient.    The  second  olgection  is  the 

V.        rankness  of  the  tnodusf  and  the  court  is  desired  on  that  ground  to 

JT^omiaff  o^^'-i'u'c  ^^  defencew    But  it  has  properly  been  stated,  that  a  very 

JDe  Broohf,  material  diflfer^oe  subsists  between  a  farm-payment  and  one  fer  a 

particular  species  of  produce.    In  the  former  many  reasons  may 

have  prevented  the  tithes  from  being  agreed  for  at  their  proper 

price.    The  owner  may  have  mefflit  a  bounty  to  the  clergyman ; 

or  he  may  have  wished  to  pay  for  an  exemption  from  Uthes  for  the 

sake  of  improvem^its*    l^ides,  it  is  hardly  possible  to  ascertaiift 

the  comparative  value  of  the  land,  or  of  the  produce,  in  former 

times;  and  the  court  should  not  be  nice  in  judging  of  the  value 

,  or  the  goodness  of  the  bargain,  where,  by  any  probable  circum- 

stances,  the  modm  may  have  been  a  real  agreement  between  the 

parties  before  time  of  memory.    Mok  especially  ought  the  court 

to  be  extremely  csfwtious  in  deciding  such  a  questioo  without  liie 

intervention  of  a  jury,  if  the  least  doubt  arise  as  to  the  fiuat  of  rank* 

•  &p»       ness.    •  Edge  v.  O^ander^  f  Cf*^^>man  v,  Smitk^  %  Pole  v.  Gardhiery 

t  Sapm       ^  ^^^*  P*  ^*  ^1^*    Under  these  circum^stances,  the  court  will*  not 

^^^-       .    decree  for  the  plaintifi^  against  the  modw  set  up;  but  if  the  rector 

eoi.  desire  an  issue,  undoubtedly  he  must  have  it.  (a) 


[  1416  ]  H.  34  Geo.  III.    A.D.  1794.    Scac. 

Bottsher  and  others  v.  Morgan*    [2  Anstr.  404.] 

&C.  This  bill  was  brought  by  the  plaintiffs,  impropriate  rectors  of 

Ikcr.  426.  ^^  parish  of  Garway  in  the  county  of  Hereford^  for  an  account  of 

yfhen  a  bUl  tithes  growing  on  the  lands  in  the  possession  of  the  defendant  there^ 

an  account  ^^^  ^^  tithes  or  Compositions  for  tithes  received  by  the  defendant 

of  tithes  from  the  other  tenants  in  the  parish,  as  lessee  of  the  tithes  under  die 

^S^'^dT  plaintiffs,  the  Berkleys.     The  unde  of  the  defendant  had  been  for 

lease  of  his  many  years  lessee  of  these  tithes  from  year  to  year,  and  on  his 

the  other  death  the  defendant  succeeded  him  in  the  possession  thereof,  and 

*'***^i*'a2r  continued  tenant  till  the  year  1789,  when  the  plaintiff  Botisher  ob- 

the  whole  tained  a  lease  of  the  tithes  from  the  Berkleys  for  twenty-one  years. 

Se«Mse"*  Bousherf  on  his  becomii^  tenant,  gave  the  defendant  a  notice, 

turns  upon  dated  the  25th  March  1789,  to  deliver  up  the  possession  of  the 

^th^ieaS,  ti^®*  "  *t  ^  ^^^  ^^  ^^  present  year.'*  Morgan  held  the  tithes 
and  of  the  from  Lodjf'day  to  Lady'day.  After  this  notice  the  defendant  came 
tod^£^^  with  the  other  fiurmers,  to  a  meeting  called  by  Bousker  to  settle 
mine  it,  this  compositions  for  tithes;  he  there  heard  him  agree  with  the  other 
not  proceed  fonucTS  for  ih&x  tithes,  made  no  objection,  and  offered  a  composi- 
dU  these      ^^  (q^  [^  Qyfn^  which  ivas  rejected. 

(a)  On  the  point  of  notice,  see  Bishop  ▼.  CAi-    tee  O'Cbtmot'  v.  Cook,  6  Ves.  e65.    8  Yes.  535. 
ekester,  133S.  n.  where  the  caass  are  collected,     infra* 
On  the  modus,  in  addition  to  the  cases  in  the  text. 
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.  PbrneTf  Lfimsf  aad  Leach^  for  the  plaintiffi,  insisted,  that  the     1794^ 
lease  to  the  defendant,  being  by  parol,  conveyed  nothing,,  even  in    *^~J 
the  tithes  of  his  own  lands,  Cro^  Jo.  137 •  and  the  other  cases  cited        ▼. 
in  5  Bac.  Abr.  3S7>  838. ;  but  nnich  less,  as  to  the  tithes  of  the     ¥^^^ 
other  lands,  ibicL ;  as  to  which,  the  general  conclusion  drawn  in  v^nu  are 
Bacon  is  this :  *^  Herein  all  the  books  agree,  that  if  a  person  lease  ^^     '^^ 
bis  tithes^  even  for  a  year,  to  a  stranger,  it  must  be  in  writing,  and  vide  5Ui 
if  it  be  noty  it  will  be  absolutely  void;"  and  as  the  rent  is  entire,.  *^';  ^.^ 
if  the  lease  is  bad  in  part,  it  must  be  bad  in  toto.     Even  if  he  vol.  iv. 
bad  a  good  lease  from  year  to  year,  it  is  determined.     The  notice  ^  ^^ 
10  perhaps  bad,  but  the  irregularity  is  waived  by  the  acqpiescence 
of  the  defendant^  in*  treating  for  a  new  composition,  ^d  hearing 
the  agreements  of  the  other  tenants  without  making  any  objec* 
tion ;  for  by  such  conduct  he  has  led  both  the  plaintiff  and  the 
tenants  to  make  agreements  on  the  faith  of  his  lease  being  dis-  , 
solved,  and*  has  also  prevented  the  plaindff  from  giving  a  fresh 
notice,  which  he  might  have  done  if  the  first  notice  had  not  been 
apparently  accepted. 

Burton  toidi  Johnsony  contra.  — The  bill  having  stated  a  notice  to  [  1417  3 
quit  at  the  end  of  the  then  current  year,  thereby  admits  the  defend-  . 
ant  to  have  been  a  tenant,  and  to  have  required  notice ;  the  validity 
of  the  demise  is  not  therefore  in  issue,  and  cannot  be  questioned ; 
but  a  parol  agreement  for  a  composition  for  the  lands  in  the  de- 
fendant's occupation  is  good  by  every  day's  experience.  As  to 
tlie  other  tithes,  the  conclusion  drawn  in  S  Bac:  Abr.  339.  from 
all  the  cases  is,  that  the  point  is  unsetded ;  and  it  may  be  good  as 
between  the  parties  to  the  agreement,  although  bad  as  against  the 
tenants,  by  its  passing  no  interest.  If  the  notice  is  bad  in  part,  it 
is  bad  in  the  whole.    Bunb.  1 5 .  Supia  ei  2. 

The  notice  is  not  waived ;  a  new  agreement  or  lease  would  be  a 
virtual  surrender  of  the  old  one,  but  a  treaty  for  it  is  not ;  and 
as  the  plaintijST  had  manifested  a  design  to  determine  the  lease,  ^ 
it  was  natural  for  the  defendant  to  treat  for  a  new  agreement  when 
the  former  should  end,  without  acknowledging  that  it  was  then 
ended. 

Here  the  only  dispute  is  as  to  tide,  which  ought  to  be  esta- 
blished before  the  account  can  be  entered  upon;  and  on  a  disputed 
Ude,  especially  between  two  laymen,  the  proper  tribunal  is  a  court  • 

of  law ;  against  a  possession  for  forty  years,  under  this  tide  as 
tenant,  equity  will  not  interfere  in  the  collateral  shape  of  an  ac- 
count. 

Plumer  in  reply.  —  The  bill  is  for  an  account,  which  is  the  proper 
jurisdiction  of  a  court  of  equity.  The  matter  of  title  is  introduced 
by  the  defendant's  answer,  and  is  not  substantiated.    The  defend- 

K  4 
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1794f^    anty  b}'  setting  up  a  fictitious  claim  of  title^  cannot  defeat  the  pUun* 

"I    TT    tiff  of  his  suit 

T.  Macdonald,  C.B*  —  (After  stdting  the  case.)  —  The  putmtiff  m* 

Morgftn.  sists  that  the  notice  he  has  given  is  either  originally  good,  or  that 
the  defect  is  cvHred  by  the  defendant's  having  waived  the  irregur 
larity.  Whether  it  be  so  or  not,  is  a  pure  question  at  law,  and  not 
a  proper  foundation  for  a  suit  in  this  court  So  the  question  whe- 
tiler  the  lease  itself  was  void  or  no^  is  a  question  proper  to  be  tried 
in  a  court  of  law.  These  are  real  questions  in  the  cause,  and  tiie 
account  sought  is  only  consequential  on  the  titie  being  established. 
The  court  are  therefore  of  opinion  that  the  bill  be  retained  for  a 
year,  witii  liberty  for  the  plaintiff  to  proceed  at  law  in  the  mean  time 
for  the  establishment  of  his  tide,  as  he  shall  be  advised. 


C  1418  2  H.  34  Geo.  III.    A.  D.  179*.    Scac- 

Brewer  v.  Hill.    [2  Anstr.  4-18.] 

&C.  This  wias  a  bill  for  an  account  of  tithes  on  the  lands  in  the  de- 

Deer.  4S9.  ^dant's  possession  in  the  parish  of  Hemel  Hempstead^  Herts. 
Lmee  of  The  plaintiff  claimed  to  be  lessee  of  these  tithes  under  a  demise 
agreed  with  ^^^  ^^  James  PecLchey  in  the  year  1781  to  Thomas  TroU  for 
the  owner  twenty-one  years;  TrM  in  1789  under-leased  to  Thomas  Patrick 
for  ^^lia  ^^^  twelve  years ;  in  1 790  Patrick  demised  the  same  to  the  plain- 
coUaterd  ^  for  fiye  years.  The  defendant  claimed  to  be  discharged  firom 
tions^Dotto  payment  of  tithes  in  kind,  and  set  forth  an  agreement  made  m 
inkjndfi^  ^^^^  between  his  lessor  of  the  lands  in  question,  Christopher  Tawer^ 
the  tenants  and  T.  Trott^  the  then  lessee  of  the  tithes,  by  which  Trott^  in  con- 
ftr^ehe^  sideratiou  of  Ttmer^s  having  demised  to  him  certain  other  lands, 
years,  but  did  *^  for  himself,  his  executors,  administrators,  and  assigns,  co^ 
^^J^^2bie*  ^€'"''^^>  promise,  and  agree,  to  and  with  the  said  Christopher 
compoaitioa  TowcTy  his  heirs  and  assigns,  that  he  the  said  Thomas  Trott,  his 
ing  3f.  6d,  ^xccutOrs,  administrators,  or  assigns,  should  not,  nor  would  at 
perBCKi  any  time  or  times  during  the  said  term  of  twelve  years  take  the 
bound  hhn-  tithes  in  kind  from  any  present  or  future  tenant  or  tenants  of  him 
self  and  hb  the  Said  Christopher  Taaoer^  in  the  said  parish  oS  Hemel  Hempstead^ 
His  under-  but  should  and  would  accept  and  take  of  and  from  all  and  every 


r^^*"^  the  present  and  fiiture  tenant  and  tenants  a  reasonable  composition 

name  of  a  for  tiie  same,  not  exceeding  Ss.  6d.  an  acre  for  the  said  tithes:'* 

^1^^^  then  followed  a  proviso,  that  upon  non-payment  of  the  composition 

had  nomi-  at  each  half-year^  or  within  thirty  days  after,  the  tithes  should  be 

^|^«8UB  lai^^Q  ill  ^21^,    q^g  defendant  also  proved,  that  the  plaintiff's  lease 

ifiMod)  fer  from  Patrick  was  only  colourable,  and  that  he  was  to  be  considered 

kindagaiut  ^  &gent  or  tTUStec  for  Patrick.    The  defendant  became  tenant  to 

the  tenant  Towcr  of  the  laiids  in  question  in  1790,  and  claimed  to  be  dis- 

•flhelandf  ^                                  '    . 
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Breteer 


diarged  of  payment  of  great  tithes  in  kind  on  paying  the  composi-     1794. 
tion  at  the  rate  of  Ss.  6d.  per  acre.     The  tithe  of  sir  James  Peachey 

(through  whom  the  plaintiff  claimed)  to  the  small  tithes,  was  a  . "  ▼? 
demise  from  the  vicar  <<  for  all  the  time  the  said  Ht.  Bingham      f^ 

should  continue  vicar."  and  hwl  a 

Plumer  and  Grinvaooody  for  the  plaintiff  contended,  that  the  plain-  ^1^^ 

tiff  was  not  bound  by  the  agreement  with  TVott.     The  covenant  is  agreement 

not,  that  no  tithes  shall  be  demanded,  but  only  chat  Trott^  his  ^Jui|^. 

executors,   administrators,  or  assigns,  shall  not  take  such  tithes,  tunty  of 

The  plaintiff  is  not  withm  this  description,  he  is  not  an  assign*  ^e  pldd! 

The  ^distinction  between  an  assignee  and  an  under-lessee  is  very  '^^^"^ 

strongly  marked.     Crusoe  on  dem.  Btencoe  v.  Biigby^  S  Wib*  ^34.  Uod  cannot 

Kinnerdey  v.  Orpe^  Doug.  56.    Hdjord  v,  Hatch^  Doug.  174.  ^M^ 

This  c6venant  does  not  run  with  the  tithes,  it  is  merely  personal  charged  €^ 

5  Rep.  16.  a.    Those  covenants  only  run  with  the  land  which  aire  *»*«»»«»^ 

''  any  oove- 

made  by  the  original  lessor,  not  those  which  his  lessee  makes,  nant  with 
And  besides,  it  b  from  its  nature  collateral  to  die  tithes ;  it  is  not  ^'^^. 
a  demise  of  part,  or  an  agreement  to  retain,  but  merely  a  covenant*  leasee  is  not 
to  come  to  a  reasonable  agreement  each  year,  not  exceeding  Ss.  ^^^ 
6d.  per  acre.     Then  there  can  be  no  privity  between  the  present  meaning  of 
parties^  and  the  covenant  has  no  force  between  them.  oant?^r 

Even  between  the  original  parties  it  could  not  operate  as  a  <^  the 
lease  of  this  portion  of  tithes,  for  there  is  no  certain  rent  reserved .  bound  by 
so  as  to  make  it  a  lease.     The  same  uncertainty  makes  it  void  as  a  "<^  *  ^~ 
covenant,  for  there  must  be  mutual  remedies  in  a  valid  covenant ;  the  lewce. 
but  here  the  composition  being  unfixed,  Trott  could  demand  nothing  ^^^  ^ 
in  certfun.  odier  mat. 

,  At  most  it  was  only  a  personal^  covenant  between  them,  which  jj^^!*^ 
might  have  been  enforced  in  equity.     But  as  the  plaintiff  is  a  bond  grant,  for 
Jde  purchaser  for  valuable  consideration  without  notice,  the  equityi  2^^^^^* 
does  not  run  against  him.  .ahaii  con- 

Burton  and  AUcock  on  the  other  side. — It  appears  from  the  state*  {t'J^^j^^JJJ^ 
ment  of  the  plaintiffs  case,  that  he  has  not  brought  the  proper  par-  conTeya  a 
ties  before  the  court    Brewer  holds  in  trust,  as  to  tiie  greater  part  «  ri  419 1 
or  the  whole  of  the  tithes,  for  his  nominal  lessor,  Patrick.    The 
cestui  qui  trust  must  be  a  party.     In  a  similar  case,  Stafford  v.  The 
city  of  London^  I  P.  tVms.  428,  the  bill  was  dismissed  for  want  of 
joining  a  material  party.     It  appears  also,  that  if  the  plaintiff  suc- 
ceeds in  his  demapd,  die  defendant  will  have  his  remedy  against 
Tower,  and  he  against  JVott.    These,  therefore,  are'material  parties 
to  the  suit,  and  ought  to  have  been  joined  in  the  bill. 

The  agreement  with  Tower,  in  fact^  operates  as  a  demise.  A. 
covenant  with  a  stranger,  that  he  shall  have  the  tithes,  is  a  lease  as 
much  as  if  it  had  been  of  lands;  and  so  if  made  with  the  terre-tenant, 
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1794f.     it  is  a  rigjbt  of  retaioer  in  the  nature  and  with  all  the'  qualities  of 
a  demise^  and  if  made  by  deed  is  good.    Hanxtes  v.  Brayfdd^  CrOm 


y.         Jlac.  1S7,  And  to  constitute  such  an  instrument,  no  form  of  words 
^^       is  essentJal.     S  Bac.  Abr.  419. 

The  rent  is  certain  if  considered  as  3s»  SeL  per  acre,  as  the  tenant 
has  dime.  If  this  is  considered  as  a  demise  or  retainer  of  the  tithes, 
it  is  a  grant  of  part  of  the  thing  itself  and  no  posterior  grant  can 
[  1420  ]  be  good  against  it;  but,  if  only  considered  as  a  covenant,  yet  it  shall 
bind  the  covenantor,  and  all  claiming  under  him.  The  cases  cited 
all  relate  to  collateral  cpvouints;  as,  where  the  lessee  of  Whiteacre 
covenants  to  build  a  house  upon  Blackacrsj  that  covenant  runs  not 
with  the  land,  and  his  assignee  shall  not  be  bound  by  it.  But  the 
present  covenant  immediately  relates  to  the  tithes  themselves,  and 
cannot  be  collateral. 

The  plaintiff  is  withm  the  covenant,  for  he  is  an  assignee  of  part 
of  the  interest  of  Trott  in  the  premises ;  even  if  not  named,  he  would 
be  bound  by  reason  of  the  privity  of  estate.  BaUey  v.  WeUsf 
3  JVils.  25. 

As  to  the  small  tithes,  the  lease  is  bad :  it  is  for  so  long  a  time  as 
the  lessor  shall  continue  vicar ;  and  therefore  void  for  the  uncer- 
tainty. Shep.  Tauchst.  274-5.  Co.  Lit.  45.  b*  Pbmd.  273.  b. 
If  it  were  good  at  all,  it  would  convey  a  freehold;  but  for  that 
purpose  a  livery  of  seisin  would  have  been  necessary. 

Macdonaldf  Chief  Baron,  this  day  delivered  the  opinion  of  the 
court,  and  after  stating  the  case,  proceeded  to  the  following  effect: 
The  defendant  insists  on  the  agreement  between  TVoU  and  Taisers^ 
as  discharging  the  land  in  his  occupation  from  payment  of  tithes  in 
kind,  on  rendering  the  composition  of  35.  6^.  per  acre;  and  as  to 
the  small  tithes,  he  also  objects  to  the  title  of  the  plaintiff,  that  tlie 
lease  from  Dr.  Bingham  is  void  for  the  uncertainty  of  its  duration. 
The  plaintiff  insists  that  he  has  the  legal  title  in  him,  and  that 
having  purchased  without  notice  of  any  agreement  with  the  land- 
holders, they  Can  set  up  no  equity  against  him. 

To  this  the  defendants  have  given  two  answers :  1st.  that  tlie 
agreement  entered  into  between  Trott  and  Towersy  amounts  to  a 
lease  of  this  portion  of  tithes  from  the  former ;  and  secondly,  that 
if  not  a  lease,  it  is  a  covenant  running  with  the  tithes,  and  good 
against  the  plaintiff. 

It  is  true,  no  specific  words  are  necessary  to  create  a  lease;  but 
there  must  be  words  shewing  the  intent  to  demise.  Here  tiiere  is 
no  certain  rent  reserved.  Trotl  agrees  to  accept  a  reasonable  com- 
position, not  exceeding  3s.  6d.  per  acre.  Suppose  he  had  claimed 
tliis  sum  of  3s.  6d.  per  acre  from  the  tenant,  would  the  tenant  have 
been  obliged  to  pay  it  ?   He^  clearly,  might  have  either  preferred 
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te  pay  tithes  of  kind,  or  have  tendered  the  reasonable  value  of  the     17M. 
tithes  under  that  sum*    Then  the  sum  reserved  is  not  certain,  and 


cannot  be  caUed  a  rent  v. 

This  also  an  agreement,  not  that  Tenders  himself  shaU'  pay  the  ^  .^^.  ^ 
rent  and  take  the  tithes,  but  only  in  &vour  of  bis  tenants  in  the  pre- 
mises* Tofiaoen  is  to  enjoy  nothing,  nor  to  pay  any  rent.  It  can- 
not be  a  demise  to  him.  The  tenant  is  not  a  party  or  privy  to  the 
transaction ;  it  cannot  therefore  be  a  demise  to  him.  It  can,  at 
the  utmost,  amount  to  no  more  than  a  mere  covenant  with  A.  that 
B*  shall  enjoy,  and  creates  no  lease  to"  either.  This  is  decided  in 
IMOetan  v.  Peme,  1  Leen.  136;  and  in  Pony  v.  AUen^  Cro.  Eliz» 
173.  it  is  expressly  so  ruled  by  Anderson^  Chief  Justice. 

Even  if  this  had  been  a  direct  covenant  with  the  terre-tenant,  it 
could  dniy  have  amounted  to  a  covenant,  that  he  should  retain  the 
tidies  and  pay  a  composition,  or  render  tithes  in  kind ;  fbr  the  pro- 
viso ^ves  him  that  option.  By  such  a  disjunctive  covenant  no 
interest  passes. 

From  the  whc^e  of  tliis  clause  taken  together,  with  the  proviso 
that  accompanies  it,  I  am  clearly  of  opinion,  that  thb  can  only  bd 
considered  as  a  covenant,  and  not  a  demise. 

But  it  has  been  argued,  that  it  is  such  a  covenant  as  runs  with  the 
tithes,  and  binds  them  in  the  hands  of  the  plaindiT.  This  is  the  case 
of  a  covenant  not  contained  in  the  original  lease  of  sir  James  Peachey, 
but  entered  into  by  his  under-lessee.  The  case  of  Hol/brd  v.  Hatchj 
Doug.  184>.  establishes  the  rule,  that  an  under-lease  is  a  new  sub- 
stantive contract,  independent  of  the  odier  between  the  original 
lessor  and  lessee ;  whereas  an  assignee  is  one  put  in  the  place  of  tlie 
original  lessee,  and  who  becomes  lessee  to  the  original  lessor. 
Then  this  covenant  of  the  lessee  could  not  bind  the  land  in  the 
hands  of  his  under-lessee,  as  an  assignee,  according  to  the  words 
of  the  covenant ;  and  as  no  notice  has  been  proved,  the  plaintiff  is 
not  affected  with  any  equity  from  this  personal  covenant  of  his 
lessor. 

As  to  the  vicarial  tithes^  the  rule  laid  down  in  Shep,  Touchst^ 
274p-5.  Co.  Lit.  74.  &  as  to  the  certainly  of  the  term,  is  this,  that 
such  a  Tease  for  years  of  land  is  void.  To  this  passage  in  Co.  Lit. 
Mr.  Hargrove  has  subjoined  a  note,  in  which  he  is  well  warranted, 
that  in  such  cases,  if  a  livery  of  seisin  is  made,  the  lease  is  good  as 
a  lease  for  life  determinable  on  the  particular  event.  But  of  rents 
or  other  things  which  lie  in  grant,  the  mere  delivery  of  the  deed  has 
the  sane  force  as  livery  has  in  the  case  of  land ;  and  therefore  any 
deniseof  nncertain  duration,  gives  an  estate  for  life  detefmioaUe 
on  tlie  pardcular  event  Then,  if  in  the  principal  case  there  had 
been  a  vicarage-home  or  glebe  deonsed,  and  the  tithes  had  only 
pvsed  as  parcel  of  the  vicarage,  the  whole  would  have  been  bad  for 
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1794.     want  of  livery ;  but  here  the  whole  matter  demised  lies  in  grant, 
and  the  demise  is  therefore  good,  as  an  estate  for  life  during  the  time 


▼.         that  Dr.  Bingham  hall  continue  vicar. 
7^  There  mnst  be  an  account  for  both  great  and  small  tithes ;  bnt 

I  cannot  avoid  observing  that  the  defendant  fiuls,  not  from  any  want 
of  equi^  or  conscience  in  his  case,  but  from  the  necessary  applica- 
tion of  a  rule  of  law  against  him ;  and^  probably,  he  will  be  entided 
to  his  remedy  over  against  7>io^,  through  whose  bad  faith  lie  has 
been  led  into  this  mistake. 


P,  34  Geo.  III.    A.  D.  179*.    Scac. 

Parker  v.  Turner.    [MS.] 

• 

On  a  biU  This  was  a  bill  for  payment  of  tithes  in  kind.    The  defendant 

^  d^«ad.  ^i"i(^^  the  right  to  tithe^  but  insbted  that  only  particular  sums 

ant  having  were  due.     And  now 

andadmit*  ^^ibbot  moved  on  the  part  of  the  ddendant,  that  the  plaintiff 
t^^  might  accept  the  sum  sworn  by  the  answer  to  be  due  with  costs  to 
right  to  '  ^is  time,  or  proceed  in  future  at  the  peril  of  costs. 
tkteB,  and  /^^^  Chief  Baron  and  TTiompson  B. — This  motion  does  not  re- 
he  all^  quire  notice :  the  answer  is  enough  to  support  it :  but  the  order  now 
is  due  ftom  xxtaAiQ  must  be  served. 

nim,  nuy  v» 

move,  as  of  ooune,  that  the  plaintiff  may  accept  what  is  so  due  with  costs  to  tliat  time,  or  proceed  at 

tlie  peril  of  cofts. 


P.  34  Geo.  III.    A.  D.  1794.    Scac. 

Hull  V.  Mathews.    [2  Anstr.  444.] 
Mocion  Bill  for  account  of  tithes.     Motion,  before  answer,  that  defend- 

^ll^l^^^*  ant  be,  at  liberty  to  pay  into  court  39/.  as  being  the  full  value  of  the 
defendant  tithes,  and  the  costs  already  incurred,  and  the  plaintiff  to  proceed 
^%f^  ^  \^^  ^^  <^ costs. 

court  sd<.         Bif  tite  CoE0f.<-~Till  the  answer,  and  discovery  obtained  from  it, 
foil  value     ^^^  plaintiff  cannot  know  whether  this  is  the  whole  or  not,  nor 
ofthetithesy  whether  he  ought  to  accept  the  money  paid  in. 
costs  al-  Hoodj  for  the  motion ;  BeUf  against  it.  ^ 

ready  incurred,  and  that  phuntiff  proceed  at  the  peril  of  costs  refused. 


C  1423  ]  M.  35  Geo.  III.    A.  D.  1794.    Scac. 

Baker^  Clerk,  v.  Jlhill.   [2  Anstr.  491.] 

S.C.    ^  In  this  cause  objections  were  taken  to  the  answer,  as  being  too 

Deer.  590.  l^'^'^^  1^  insisted  on  a  moduSf  without  averring  it  immemorial,  and 
It  u  suffi-  .  admitted  that  the  defendant  did  not  know  how  long  it  had  subsisted. 
answer  if  it  I^  ^^  i^ot  Stated  at  what  time  the  Tnodus  was  payable.  The  modus 
giv^  the      ^as  stated  to  be  for  cows,  milk^  and  calves ;  agbtment-tithe  was  ad- 


CASES.  1428 

Knitted  in  another  part  of  the  ansvirer  to  be  duei  which  was  there*  1794>. 
fore  insifited  on  as  contradictory  to  the  modus  set  up. 

Macdonaldy  Chief  Baron. -7- If  this  were  a  bill  by  tlid  landholder  t. 

to  establish  the  modus^  we  should  tie  him  down  to  an  accurate  state-  '^j^ 

ment  of  bis  claim ;  for  he  is  bound  to  know  it  before  he  brings  it  plaintiff  no- 

into  court :  but  in  an  answer,  the  tenant  is  brought  within  a  limited  g^^na  lu- 

time  to  answer  whether  he  has  any  defence  td  make,  and  if  he  gives  ture  of  the 
such  a  statement  as  will  inform  the  plaintiff  of  the  general  nature  of  joade 

the  case  to  be  made  aoainst  him,  it  is  su£Scient.    The  objections  fg«i»t 
were  over-ruled. 

Some  trifling  impropriety  had  taken  place  in  setting  out  the  tithe  A  ^^*^ 

of  wool,  for  which  the  defendant  had  o£fered  to  faiake  amends ;  the  nets  in  aet- 

plaintiff  claimed  to  retain  his  bill  for  diat,  and  for  Easter  offerings,  ^^°^  ** 

which  had  never  been  demanded  nor  paid.     Burton  cited  the  case  wool»  and 

otljawrence  v.  Yatesj  in  this  court,  7th  Mai/  1727,  where  the  bill  ^^[2^^,^ 

being  dismissed  as  to  all  other  matters,  the  cUim' of  Easter  offerings  been  ten. 

was  held  too  trivial  to  be  the  subject  of  a  suit  in'  equity,  and  the  bHl  ^  „^ 

was  dismissed,  (a)  payment  of 

Matter  dues 
which  were  nerer  demanded,  are  not  saiRcient  to  prevent  a>'bi)l  from  being  dismiiacd. 

Macdofialdj  Chief  Baron.  — And  besides,  I  apprehend  it  is  always 
expected  that  a  demand  should  be  made  for  such  articles. 


M.  35  Geo.  III.   A.D.  1794.    Scac.  [  U24  ] 

Filewopdv.  Button.   [2  Aastr.  498.] 

This  was  a  bill  for  tithes.  —  The  only  point  made  was  for  the  SenM. 
ilgistment-tithe  of  horses.     It  appeared  that  the  horses  in  question  4  wood's 
Were  kept  by  the  defendant  within  the  parish  for  thfe  cultivation  of  l^ecr.  449. 
his  ferm  there,  but  ww'e  occasionally  also  sent  to  work  at  another  on^onTikrm 
brm  of  the  defendant  in  an  adjoining  parish.  foritsculti- 

The  Court  said,  they  would  have  found  some  diflBculty  in  decid-  used  occ^ 
ing  the  case  if  the  horses  had  been  habitually  so  used ;  but  as  their  »«on^Jy  on 
being  sent  to  the  other  parish  was  only  occasional,  they  clearly  finnina 
were  within  the  general  exemption  in  fevour  of  cattle  used  in  hus-  ^'*^'!j^| 
band  ry.  {b)  not  pay 

affistroent- 
titlie ;  otherwise,  it  seems,  if  habitually  so  used. 

-  ■         —  —       ■  *  -,_.,- 

(a)  Sed  vide  tupra  889' »   Vernon  t.  SSoane,  (b)  See  also  Degge,  p.  S.  c.  5.     Bum's  EX. 

where  a  demurrer  to  a  biU  by  the  rector  of  St.  474.     Burdem  t.  lancer,  supra  746.     Botworth 

George  Bloomtbury  for  Batter  offerings  was  over-  t.  UmMckf  eupra  1114.     Sandys  v.  Easinund^ 

ruled  by  Lord  C,B.  Parker:  Perryn  B.  men-  Show.  P.C.  192.  fu/mi  558.  Stevens  y.  Aldndg^t 

tioned  this  case  in  the  argument  in  IFake  ▼.  Buss,  5  PH.  334.  infra, 
<i9mi  1396.,  and  said,  tlut  be 4lf«w  the  demurrer. 
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S!^  M.  35  Geo,  III.    A.D.  179*.    Scac. 

^^  Clarke  y.  Je^ings.    [2  Anstr;  498.] 

so**^*'  Bill  for  tithes, -—  The  answer  set  up  a  modm,  for  a  place  de* 

4  Wood's  scribed  not  by  metes  and  bounds,   but  by  a  map  annexed  to  the 

Dear.  591-  answer,  (and  referred  to  therein)  in  lieu  of  all  tithes,  or  at  least  of 

docribed  tithe-hay. 

mnewdto  Burton  objected  that  the  answer  was  too  uncertain. 

^answer  The  court  over-ruled  the  objection,   and  directed  two  issues, 

to  tfk^^D  ^^^  ^"^  as  to  a  modus  for  all  tithes,  the  other  as  to  a  moins  far 

held  suffi-  tithe-hay. 

cientlj  laid.  __^-««— ------- 

Issue  di-  ~ 

^""^  M.  35  Geo.  III.    A.  D.  1794.   Scac. 

Howes  V.  Carter.    [2  Anstr.  500.] 

Sheep  kept  This  bill  was  principally  for  tithe  of  agistment  for  sheep.  The 
f"^*^!^^  sheep  in  question  had  been  less  than  a  year  in  the  parish,  had  been 
of  folding,  brought  in  before  shearing  time  in  one  year,  and  sold  before  shear- 
K;:i*    ing  time  in  the  next. 

rish  before        The  demand  was  resisted  by  Neaonham  and  Mickards  for  the  de- 
time  dull    f<^^<^t,  on  the  ground  that  the  farmers  in  that  neighbourhood  find 
pay  agiac-     it  necessary  to  keep  a  certain  number  of  sheep,  and  to  fold  them  on 
their  grounds  to  manure  it ;  that  they  consider  the  increase  in  the 
[  1425  ]  crop  by  this  practice,  as  the  principd  gain  from  the  sheep;  and  as 
the  rector  has  his  share  of  this  profit,  he  is  not  entitled  to  any  other 
tithe.    They  are  to  be  considered  like  beasts  of  the  plough,  which 
pay  no  other  tithe  except  in  the  increase  of  the  crop  which  is  pro- 
duced by  their  labour.    It  was  also  insisted  that  the  other  profit 
arising  from  the  sheep,  the  wool,  had  paid  tithe;  and  that  as  they 
had  not  been  in  the  parish  a  year,  and  had  paid  tithe  of  a  year's 
wool,  that  was  a  discharge  for  the  whole  year. 
8iipnii048.      Plumertmd  carUra^  r^ied  on  the  case  o{  Bateman  v. 

Aistroppe  as  deciding  the  present  question. 

Macdonald  Chief  Baron. — As  &r  as  I  understand  the  rule  adopted 
in  the  decision  of  BaieTnan  v.  Aistroppe^  the  present  case  seems  to  &11 
direcdy  within  it;  and  if  so,  it  would  border  upon  presumption  in 
this  court  to  listen  to  any  arguments  in  opposition  to  the  authority 
of  that  case.  I  confess,  if  it  had  not  been  so  decided,  the  argu- 
ments for  the  defendant  appear  to  me,  upon  the  reason  of  the  thing, 
4o  have  great  weight. 

Hotham  Baron.  —  Supposing  the  year  in  tithing  sheep  to  be  a 
definite  period,  from  shearing  time  to  shearing  time,  as  in  grain  pr 
hay  the  year  runs  fix>m  harvest  to  harvest,  the  present  question  will 
be  perfectly  clear.    The  defendant  paid  wool-tithe  for  last  year ;  he 
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has  kept  the  sheep  for  half  of  another  year,  and  has  paid  no  tithe ;  iT94. 

then  the  tithe  of  agistment  must  be  paid  for  that  time.  ""^      ^ 

Perryn  Baron.  —  The  case  of  Bateman  v.  Aistroppe  is  directly  in  .  t. 

point,  and  we  cannot  go  into  that  question  again  after  the  decision  <^^- 
of  the  House  of  Lords  upon  it.  (a) 


P.  35  Geo.  III.   A.  D.  1795.    In  Cane. 

Warden  and  Minor  Canons  of  5/.  Pandas  v.  Crickdt. 

[2  Ves.  Junr.  56S.] 

The  bill  was  filed  by  the  minor  canons  of  St*  PauTs  church,  Kotividi* 

London^  as  parson  and  proprietor  of  the  rectory  of  the  parish  of  S^^^Ste 

St.  Gregory^  against  Crickett  and  Griffiths^  and  the  object  of  the  <uid  d^cne 

*bill  was  to  establish  the  right  of  the  plaintiffi  under  the  statute  and  c.  if.*  the 

decree  of  87  H.  8.  c.  12.  to  tithes  in  respect  of  the  houses  of  the  «""<  of 

defendants,  at  the  rate  of  2s,  9d.  in  the  pound  upon  the  rent;  for  hasj^- 

which  purpose  the  bill  prayed  a  discovery  and  account.  **^**^ 

The  defendant  CiHckett  by  his  answer  stated  the  lease,  under  subject  of 

which  he  held  at  a  rent  of  .1^  25.  6d.  per  annunu  and  a  fine  of  SO/.  ^**»"  >» 

and  alleged,  that  he  never  heard  of  any  greater  rent  being  paid.  An  aocoimt 

The  defendant  Griffiths  also  opposed  the  demand;  but  did  not  ][2J!^"^ 

allege  the  rent  he  paid  to  be  the  ancient  accustomed  rent.  tothe  im- 

It  was  objected,  that  the  ori^nal  jurisdiction  of  this  court  was  5[^^J[f°** 

taken  away  by  the  19th  an%i  20th  sections  of  the  decree^  directing,  defendant 

that  if  any  variance  arise  in  the  city  for  non-payment  of  tithes,  or  f^^^is 

if  any  doubt  arise  upon  the  division  of  any  rent  or  tithes  or  of  any  lease  at  a 

assessment  thereof,  or  upon  any  other  thing  contained  in  this  decree,  J^^  ^„^ 

upon  complaint  made  by  the  party  grieved,  the  mayor,  by  the  advice  f  "<*  *'leg- 

of  counsel,  shall  call  the  parties  before  him,  and  make  a  final  end,  s^r  tbaT' 

with  costs  to  be  awarded  by  the  discretion  of  the  mayor  and  his  ***  ^^l,,^-^ 

assistants  according  to  the  decree :  but,  if  the  mayor  make  not  an  of  any 

end  thereof  within  two  months,  or  if  any  of  the  parties  find  them-  ^**^'^* 

selves  aggrieved,  the  Lord  Cha,ncellour,  upon  complaint  made  to  there  being 

him  within  three  months  next  following,  shall  make  an  end  in  the  ^1JJ[J|JT* 

same  with  costs.  was  held 

It  was  alleged,  that  an  application  had  been  made  to  the  lord  acconiin/ 
mayor,  who  declined  to  interfere  in  the  matter  on  account  of  its  ^  rent, 
importance.  [1*26] 

Attorney  General  and  Solicitor  General  for  the  plaintifis.  —  The 
particular  jurisdiction  created  will  not  oust  the  ancient  jurisdiction. 

(a)  llie  Reporter  most  heve  misunderstood  would  scarcely  have  sufibred  to  escape  notice  if 
the  kanied  Judge,  as  I  am  not  aware  that  the  it  had  actually  existed :  it  would  have  been  mat- 
case  ot  Bateman  T.  Aittroppe  erer  went  to  the  ter  of  additional  triumph,  as  shewing  that  his 
House  of  Lords.  Mr.  BoUman  does  not  men-  victory  was  decisiTe :  it  would  have  been  matter 
tica  that  it  did  in  the  account  he  has  published  of  of  additional  complaint,  as  swelling  the  solici- 
his  case :  and  it  was  a  circumstance  which  he  tor*s  h\\\. 
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1 795.  Coarts  of  Equity  have  for  a  considerable  time  exercised  this  juris- 
Wardetu^  diction.  Longhom  v.  Baker ^^  Hardr.llS.  130.  is  a  direct aadio- 
9fSt.PmiF$  rity;  and  came  on  first  upon  a  plea  to  the  jurisdiction.  That  case 
cvi^.  was  relied  on  in  Bermet  v.  Trepass\^  Gilb.  191.  2  Bro.  P.  C.  437. 
*  Sopim  8  Fin.  568.  when  the  objection  was  madfe  and  over-ruled  by  the 
^^^  court  of  Exchequer.     In  Grant  v.  Campbell  J,   Rnk.  5  fF.  &,  M. 

633.  an  account  was  decreed.     In  Sat^  v.  Man^brd^j  Exdu  July  Oth^ 

|ftipm  %  W.  ii  M.  an  account  was  decreed;  and  that  decree  was  af- 
§  Sopn  firmed  upon  a  re-hearing  with  costs.  The  same  decree  was  made 
^p^  in  Taamley  v.  Wilson  ||,  July  6th,  1705,  in  WUUamsm  v.  GosKiigl, 
635.  Exch.  1762,  and  in  Kynaskm  v/  Millar**^  in  this  court  December  2, 

]^^  1762,  Sheffield  v.  &r7Vfln^tt»  ^^'^^  Ciir.  596.  The  last  case  was 
••  Supni  BramsUm  y. several  Inhabitants  of  St.Botolph\  Exch.  May  7,  1 787tt: 
r  j'^^Y  1  ^^  ^^  decreed,  that  the  defendants,  who  had  proved  ancient  cus- 
ft  Sopn  tomary  payments  of  rents,  should  pay  tithes  accordingly;  and  that 
nSupni  ^^^  others  should  pay  after  the  rate  of  2&  9^  in  the  pound  ac- 
1514.  cording  to  the  yearly  rent  of  thdr  houses  with  costs.      These 

authorides  establish  the  jurisdiction ;  and  also  prove,  that  unless  an 
ancient  customary  payment  is  made  out,  the  payment  is  to  be  ac- 
cording to  the  improved  rent.  The  intention  of  the  decree  was 
8upni927.  clearly,  that  the  benefit  of  improvement  should  go  to  the  clergyman 
as  any  other  improvement  with  r^ard  to  tithes.  Upon  CricketCs 
answer  the  plainti£&  are  endtled  to  an  inquiry,  whether  the  rent 
reserved  by  the  last  lease  is  the  rent  the  premises. were  let  for  with- 
out covin  previously  to  that  lease. 

Mr.  Mansfield  and  Mr.  Grant  for  the  defendants.  —  In  Skidmore 
Supn  259.  V.  BeU^  2  Inst.  659,  it  was  holden,  that  the  statute  having  given  an 
express  jurisdiction,  the  ecclesiastical  court  had  none.  There  was 
no  jurisdiction  in  any  court  before  the  statute.  If  a  statute  creates 
a  new  right,  the  party  must  be  contented  with  the  remedy  that 
aup.S6S.4.  statute  ^ves.  It  is  clear,  tithe  of  houses  is  not  payable  by  common 
right  Dr.  Grants  case,  11  Ca  16.  is  the  single  case  in  &vour  of 
it.  It  was  held  there,  that  by  custom  tithe  of  houses  may  be  pay- 
able. That  a  modus  dedmandi  can  exist  of  a  portion  of  a  fluctuat- 
ing rent,  which  is  the  ground  of  that  decision,  is  questioned  in 
1  Roll,  Abr*  642.  and  is  directly  contrary  to  Dr.  Leyfield^s  case. 
Hob.  10.;  and  the  note  in  the  margin,  **  noia^  that  modus  ded'- 
mandi  can  hardly  stand  to  rise  and  fall  according  to  the  rent  by- 
prescription,"  shews  Lord  Hobart  had  not  changed  his  opinion* 
Wliat  was  the  origin  of  the  custom  of  paying  a  certain  sum  in- 
proportion  to  the  rent  of  the  houses  was  always  disputed.  In 
the  reports  of  special  cases  collected  by  Sir  Henry  CaUhorpe, 
recorder  of  London,  62.  it  is  stated,  that  by  custom  the  London  clergy 
were  provided  for  by  oblations  of  a  halfpenny  in  the  pound  every 
Sunday  and  Fast^day :  but  when  they  were  increased  by  the  pofCf 
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disputes  arising,  the  question  was  set  at  rest  by  the  statute.    The      1 795. 
case  in  Hardres  proceeds  upon  the  idea  of  a  common  law  right   Z^^ZTZ. 
The  court  of  Exchequer  assumed  that  jurisdiction,  founded,  it  should  ^st.  Paurt 
seem,  upon  their  jurisdiction  of  revenue :  but  there  is  no  common     CfZltiu 
law  right*    An  original  jurisdiction  in   this  court  is  inconsistent 
with  their  appellate  jurisdiction.     No  case  is  made  for  an  inquiry. 
This  statute  and  22  &  23  Ch.  2.  c.  15.  by  which  an  exclusive  juris- 
diction is  created,  are  in  pari  materia.    In  that  statute,  sec.  15.  and 
the  statute  22  Ch.  2.  cr.  II.  by  which  this  parish  was  united  to  that 
of  Si.  Maty  Magdaleti,  the  rights  of  the  warden  and  minor  canons 
of  Si^PauTs  are  expressly  reserved.     It  catmot  be  supposed,  the  [  1429  ] 
legislature  intended  their  income  to  be  large :  it  probably  struck 
them,  that  these  old  rates  would  amount  to  very  little :  otherwise 
it  was  a  gross  injustice  not  to  make  them  contribute  to  the  income 
of  the  incumbent.     Griffiths  ought  to  have  an  opportunity  of  in- 
quiring, whether  the  payment  they  have  so  long  recieived  is  not  the- 
customary  payment 

Sepfy.  —  The  cases  in  the  court  of  Exchequer  never  could  have* 
existed  on  any  principle^  that  would  not  authorize  the  jurisdiction 
of  this  court  The  remedy  by  application  to  the  lord  mayor  is  in 
relief  of  the  party,  if  that  summary  remedy  is  equal  to  the  case. 
If  the  application  to  this  court  had  been  by  petition,  and  they  had 
refused  to  file  affidavits,  or  in  a  case  of  covin,  justice  could  never 
be  obtained  without  a  bill  of  discovery.  Could  it  be  meant  to 
give  an  imperfect  remedy  ?  An  exclusive  remedy  is  given  by  the 
statute  of  C.  2.  very  properly ;  the  subject  being  a  certain  incum- 
brance to  be  raised. by  assessment  It  is  the  ordinary  jurisdiction 
of  justices  of  peace  in  analogous  cases.  As  to  Griffiths^  where  the 
rent  was  not  the  ancient  accustomed  rent  but  a  varying  rent  before 
the  decree,  if  it  rbes  after  the  decree,  the  plaintiff  are  clearly  en- 
titled to  25.  9^.  in  the  pound  upon  the  rise*  There  is  not  in  his 
answer  a  surmise  of  an  accustomed  rate  of  payment  less  tlian  the 
demand  ;^and  Crickett  has  offered  no  proof  of  the  allegation  in  his 
answer* 

Lord  CJumceUour. — As  to  the  jurisdiction,  I  am  not  at  liberty 
to  decline  it  Upon  the  principles  of  law  and  the  authorities  it  is 
impossible  to  allow  the  objection.  The  decisions  cited,  and  the 
concurrence  of  opinion  at  different  times  by  the  judges  are  strong 
authorities.  But  independent  of  that  I  feel  Jie  force  of  the  ground 
taken  in  the  case  in  Hardres^  that  an  act  of  parliament  creating  a 
special  jurisdiction  never  ousts  the  jurisdiction  of  Westminster  Hall 
without  special  words.  Is  there  any  vestige  of  an  authority  to  the 
contrary  ?  How  is  the  Lord  Mayor  to  exercise  his  jurisdiction 
upon  leases  by  covin  ?  If  it  is  necessary  to  consider,  whether  this 
<20urt  possessed  jurisdiction  before  the  statute  of  H.  8.  it  is  not 
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1 795.     matter  of  doubt ;  for  take  the  origin  of  this  right  according  to  fbe 

WardenArc.  ^^^""^  ^"  Burn{a\  ivhich  is  an  accurate  historical  account;  it 

^  Si.  Paul's  was  a  clear  ecclesiastical  right:  it  stands  exactly  therefore  upon  the 

(\id^^     same  footing  as  other  matters  of  ecclesiastical  cognizance ;  and  this 

jurisdiction  is  of  necessity;  for  though  the  proper  jurisdiction,  is  in 

the  spiritual  courts  yet  that  court  may  from  its  particular  Ibrm  be 

unable  to  execute  its  own  jurisdiction ;  and  then  recourse  must  be 

had  to  equity ;  if  accounts  are  necessary ;  or  in  cases  of  fraud ;  if 

[  1429  ]  the  prosecution  of  the  right  depends  upon  matter  of  discovery. 

Ail  those  circumstances  will  lay  the  jurisdiction.  But  it  is  immaterial 

to  consider  that  question ;  for  I  do  not  admit  the  argumoit,  that  if 

a  statute  creates  a  new  right,  you  cannot  go  beyond  it.     I  argue 

differently  upon  that :  if  a  statute  creates  a  new  right,  it  creates  a 

new  duty :  if  the  performance  of  that  duty  requires  the  interference 

of  a  court  of  Equity,  the  execution  of  the  statute  must  of  course  be 

with  the  necessary  circumstances. 

The  case  in  the  second  institute  was  an  unhandsome  strog]^  fivr 
jurisdiction ;  and  the  prohibition  was,  I  believe,  carried  farther  than 
in  just  reason  it  ought.  But  I  can  hardly  figure  a  case  in  whidi  the 
ecclesiastical  court  could  be  able  to  execute  its  own  jurisdiction ; 
for  it  must  run  into  customary  payments. 

If  the  jurisdiction  is  dear,  I  must  then  take  care,  that  in  the 
exercise  of  it  and  the  application  to  this  <x>urt  there  is  no  vexa- 
tion ;  and  particularly  because  under  the  statute  recourse  may  be 
had  to  another  jurisdiction  attended,  with  less  expence.  As  to 
Oickett,  he  has  stated  the  lease  under  which  he  holds,  the  rent  he 
paid,  and  what  he  could  not  put  in  issue,  b^cau^  it  is  n^stive, 
that  he  never  heard  of  any  greater  rent  being  paid.  There  is  no 
sort  of  evidence  of  any  other  having  ever  been  paid  from  the 
earliest  period,  (i)  There  is  not  a  colour  of  fraud  or  covin.  What 
I  should  naturally  do,  unless  tiiere  must  heproformd  a  decree  upon 
the  trifling  matter,  for  which  he  is  clearly  bound  to  account,  would 
be  to  dismiss  the  bill  as  against  Crickett  with  costs :  but,  if  I  was 
obliged  to  give  a  decree  for  that  miserable  sum,  I  should  be  still 
obliged  to  give  him  costs.  Griffiths's  case  is  different.  He  seans 
misled  by  attending  more  to  the  other  ci^  than  his  own.  There 
is  a  clear  case  for  a  decree  against  him ;  and  as  he  has  opposed  the 
plaintiffs  upon  a  ground  totally  failing,  there  must  be  costs  against 
him,  unless  you  will  let  the  cause  stand  without  costs  on  either  side 
by  setting  the  costs  against  each  bther. 

The  defendant  Crickett  agreeing  to  pay  the  small  sum,  that  was 
clearly  due,  the  bill  was  by  consent  dismissed  as  against  him  with 
costs. 


(a)  3  Barn's  E.L.  551,  et  $eq.  (fi)  See  Dunn  y.  BurreU  and  Goffe,  ntpru  29S. 
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Lori  ChanceUour.  —  Mr.  Dickens  has  furnished  me  with  a  case  in     1795. 
point  upon  the  question  of  tithes  in  the  city  of  London ;    in  which   jpr^^^^ 
the  point  of  jurisdiction  was  made  by  the  answer;  and  Sir  Thomas  qfst.Paui*t 
Clarke  made  a  decree  for  an  account  of  tithes  (a).  criiiceu. 


Tr.  S5  Geo.  III.    A.D.  1795.    Scac. 

Lygony.  StruU.    [Anstr.  601.] 
This  was  a  suit  for  tithes  of  common  lands  inclosed  by  a  late  A  book 
act  of  parliament,  lying  in  the  forest  of  Ditffieldj  county  of  Derby,  the  heraid't 
The  plaintiff,  the  impropriator,  derived  his  title  from  the  college  of  °^^?  P*""" 
Newark.  The  defendants  insbted  that  the  place  was  extra-parochial,  be  an  ac- 
and  that  the  tithes  of  Uie  forest  had  formerly  belonged  to  the  abbot  ^""'^. 
of  Tkabury^  had  come  to  the  crown  on  the  dissolution  of  that  mo-  dons  of  a 
nastery;  and  had  since  been  granted  to  the  ter-tenants.    They  pro-  "^""^JJ 
daced  an  ancient  manuscript  found  in  the  herald*s  office  purporting  misribie 
to  enumerate  the  possessions  of  the  monastery,  and  giving  an  account  ^  f^^ 
of  the  title  to  these  tithes.    The  counsel  for  plaintrfF  objected  to 
this  evidence  as  a  matter  of  right,  but  consented  to  admit  it ;  and 
the  court  said,  it  could  not  have  been  received  as  evidence  but 
by  consent. 


Tr.  35  Geo.  III.    A.  D.  1795.    In  Cane.  [  uso  ] 

StnOt  V.  Baker.    [2  Ves.  Junr.  625.] 

This  bill  was  filed  by  John  Stndtj  as  patron  in  fee  of  the  rectory  Bill  toesta- 
oi  Little  Baddaa>  in  Essex^  and  as  lessee  for  years  of  all  the  tithes  ^^*f^  V^® 

'  ,  ^  rector  a 

under  the  rector  presented  by  him,  and  by  the  rector  and  a  lessee  right  to 

of  the  tithes  from  year  to  year  under  Strutt^  against  Baker^  an  fj^*^°^. 

occupier  of  lands  in  the  manor  of  Graces  in  that  parish,  and  sir  count;  the 

Brook  WiUiam  Bridges^  lord  of  the  manor  and  owner  of  lands  in  ti^ugMn- 

that  manor  and  that  parish.     The  object  of  the  bill  was  to  establish  formally 

the  right  of  the  rector  to  the  titlies  and  for  an  account.     The  prescription 

answer  of  Baker  stated,  that  by  ancient  and  immemorial  usage  ^'f  ^^^  <^' 

within  the  manor  of  Graces  or  by  other  lawful  ways  and  means  the  a  ^u«  estate, 

lands  in  his  occupation  had  been  exempt  from  the  payment  to  the  ^>*  ^  ^ 

(a)  Kynoiion  t.  UUUr^  at  the  BdU,  Novem-'  that  the  boiues  were  wi^n  the  city  of  London, 

ier  Utfa  and  15thy  December  226^  1762.     The  and  praying  an  account  of  the  tithes  and  pay- 

plaintiff  as  rector  impropriate  of  the  parish  of  ment.     The  defendants  by  their  answer  mado 

^Botolpk's  AldgpUf  claiming  tithes  of  houses  two  points:  Ist,  that  it  was  a  dissolved  monastery 

within  thai  paridi,  filed  a  bill  in  1740  against  of  the  Cuiertian  order,  and  exempt  from  tithes; 

some  of  the  inhabitants  for  an  account  of  tithes.  Sdly,  if  they  were  liable,  the  plaintiff  had,  ac- 

Tbe  defendants  by  their  answer  said,  these  houses  cording  to  tlie  statement  in  his  bill,  a  remedy 

^ere  not  within  the  city  of  London ;  upon  which  before  the  lord  mayor  under  the  statute  and  de- 

«n  issue  was  directed ;  and  it  was  found,  that  they  cree  of  37  H.  8.     On  the  22d  of  December  an 

were  in  London.     Some  of  the  defendants  died,  account  was  decreed.      (Reported  more  fully, 

Hie  plaintiff  filed  another  bill  against  persons,  to  tujtra  903.) 
^bom  those  bouses  and  others  luid  come,  stating 
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1795.     rector  of  tlie  parish  of  Utile  Baddaw  or  his  lessees  in  the  propor- 
tion of  two  thirds  of  all  the  tithes ;    and  that  the  lord  of  the  said 


Sirutt 

V.         manor  was  entitled  to  those  two  thirds.     The  defendants  deduced 

linker. 


their  title  under  the  following  conveyances ;  which  they  set  forth 
two  tiiirda  by  their  answers :  in  the  37  H.S.  a  conveyance  from  lady  Balk 
by^Ariord  ^°^  sir  Thomas  IfArcy  of  the  manor  of  Graces  and  two  parts  in 
of  the  ma-  three  of  the  tithes  within  the  said  manor  of  Graces  with  other  pre- 
an  apparent  mises  to  the  crown  in  exchange  for  other  lands :  a  grant  in  the 
title  by  va-  j  Edw.  6.,  fiTantinff  to  sir  Walter  Henley  and  his  wife,  *'  iotum  ilhtd 
r;;.;r;  .  domniJ  Tt  man^um  de  Graces  am  «ns  jurUm  menAru  et  per- 
j^c.  Stated  tifiaitUs  univevsis  in  Parva  Baddow,'*  and  several  other  premises 
avrer,  from  and  omues  decimos  among  many  other  articles  in  Parvd  Baddcnt^ 
ti»fanda  ^^  *  Magna  Bad dow,  Graces^  ac  alibi:  indentures  of  settlement  in  1676 
ivith  tithes    by  ■  Mildmay  in  trust  to  raise  money  for  debts  and  portions, 

uro-thii^^'  and  to  secure,  a  jointure  upon  his  wife,  and  for  settling  the  estate 
sfiecliicaily,   <<  and  also  all  those  two  parts  in  three  parts  to  be  divided  of  the 
denceof  re.  ^thes  of  the  said  manor  of  Graces:*'  a  recovery  in  1687  to  bar  the 
putation       estate  tail  of  Mary  Mildmay  and  to  setde  the  manor  of  Graces .-  die 
to  the  plain.  <^^  to  lead  the  uses  mentioning  dthes  among  other  general  words; 
^^^^''iSl^^T^  and  the  writ  of  entry  particularly  specifying  the  two  third  parts-: 
theadvow.    another  deed  in  1737:  an  agreement  for  a  lease  in  1750;  and  a 
Ron  and  wai  marriage  settlement  in  1 763,  including  the  tithes  either  generally 
tithes :  but    or  by  particular  descripdon.     There  was  a  strong  evidence  of  re- 
mencement   P^^*^^"*  ^^^^  these  lands  Only  paid  one  third  of  the  dthes,  u  e.  a 
of  the  title    Uiirtieth  part  of  the  produce,  to  the  rector,  and  were  therefore 
vwTthr   called  thirtiethable  lands.     John  Wiggins  proved,  that  upon  the 
bill  was  dis-  sale  of  the  advowson  to  Sirutff  the  plaindfi^  the  deponent,  being 
mwaed  witii  5^^^^^^^  jq  ^be  owuer  of  the  estate,  took  an  accurate  valuation  of 
•[  1431  ]  all  the  tithes  in  order  to  set  a  value  upon  the  advowson;  and  in 
that  valuation  he  considered  all  the  lands  within  the  manor  of 
Graces  as  rendering  to  the  rector  only  a  thirdeth  part  of  the  pro- 
duce.    The  rector  never  received  more  than  one  third  of  the  tidies. 
The  lord  of  the  manor  received  the  other  two  thirds, '  and  let  some 
farms  with  the  two  thirds  of  the  dthes.     Other  leases  were  made 
expressly  subject  only  to  one  third  to  the  rector. 

Solicitor  Gencj^al  and  Mr.  Ainge^  for  the  plaintiffi.  —  TTie  answer 

of  Baker  cannot  be  supported ;  for  it  is,  though  informally  stated, 

simply  a  prescription  de  non  decimando  in  a  que  estate.  There  cannot 

Supra  167.    be  such  prescription:   Bishop  of  Winchester's  case,  2  Co.i^S.  and 

•^Supra        Winc^icomb's  case  *,  there  cited,   Cro.  EL  293.  Piggptt  y.  Heam  f, 

t  Supra       Pigsott  V.  Sympson  §,  Cro.  EL  599.  763.     If  they  ddm  a  portion  of 

i?^'  _        the  tithes,  that  must  be  derived  under  a  tide  from  an  ecclesiastical 

^oj.  pel  son ;  and  they  cannot  so  claim,  having  made  their  defence  upon 

the  ground  of  a  lay-fee  in  the  lord. 
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Atloinejf  General  and  Mr.  Sutton^  for  the  defendants.  —  The  de-      1795. 
fence  is  stated  inartificially :  but  it  is  not  meant  to  state  an  exemp-   "^  ^^^ 
tion  from  tithes,  but  an  exemption  from  paying  to  the  rector,  be-         v. 
cause  diat  portion  belonged  to  the  lord.     It  happened  that  the      '^«*<^- 
same  fiimily  who  had  the  tithes,  had  the  manor :  but  it  is  not  as- 
serted, that  the  lord  took  them  in  that  character.     It  is  so  substan- 
tially stated,  that  the  court  will  leave  the  plaintifl^  to  law,  accord- 
ing to  the  late  uniform  practice  of  this  court  and  the  court  of  Ex- 
chequer, where  there  has  been  an  actual  pernancy  of  tithes  by  lay 
hands  under  conveyances  as  lay  property  for  a  great  while.     The  [  1432  3 
court  will  not  by  equitable  aid  disturb  such  a  possession,  which 
might  have  a  lawful  commencement,  by  calling  on  the  defendants 
to  shew  a  lawful  commencement:   Fanshwm  v.  Rotkerhamj  before  Suprair7» 
Lord  Northhigton :  Scott  v.  Airey*^  Exch,  Edwards  v.  Lord  Vernon  f ,  *  Supra 
Exch.  1781.     This  bill  goes  farther  than  any  in  calling  upon  tlie  j^  gupra 
court  to  establish  the  right  of  the  rector,  who  never  has  had  pos-  i^'^'^. 
session,  ag^nst  the  title  of  those  who  have  had  it  so  long. 

Reply.  —  In  Scott  v.  Airey^  which  is  the  only  case  of  a  spiritual 
rector,  there  was  an  actual  pernancy  of  the  tithe ;  upon  which  fact 
the  judges  relied  c  This  is  a  mere  retainer.  In  Fanshaw  v.  Rother^ . 
hanij  I  apprehend,  there  was  also  a  distinct  pernancy :  but  as  cited 
1^  Baron  Eyre  in  Scott  v.  Airey  it  seems  to  have  gone  upon  tlie 
strong  distinction  between  a  lay  impropriator,  who  could  alien,  and 
a  spiritual  rector,  who  could  not.  In  the  former  case  there  was  no 
reason  to  distinguish  tithes  from  the  other  property  of  the  lay  im- 
propriator ;  and  there  might  fairly  be  a  presumption  of  title,  where 
there  was  any  thing  like  an  actual  pernancy.  Edwards  v.  Lord 
Vernon^  I  believe,  proceeded  on  the  same  ground. 

Lord'  Chancellor.  —  Of  all  purposes  for  which  a  bill  could  be 
brought,  this  bill  is  the  worst  calculated  Tor  quieting  the  question ; 
for  it  appears,  there  never  has  been  a  question  from  the  middle  of 
the  sixteenth  century  with  regard  to  the  right  or  possession  of  these 
tithes  claimed  by  the  plaihtifi.  At  the  end  of  the  eighteenth  cen- 
tury this  bill  is  brought  to  raise  a  question,  that  appears  never  to 
have  existed,  at  least  from  the  37  H.  8.  The  ground  upon  which 
this  court  interferes  upon  tithes,  is  either  matter  of  account  where 
the  general  right  to  collect  tlie  tithes  is  not  in  controversy,  but 
the  quantity  due ;  and  the  account  is  better  carried  on  in  this  court 
than  in  an  action  on  the  stat.  2  &  3  Ed.  6.  c.  18.  which  is  a  penal 
statute.  But  I  should  be  sorry,  it  should  be  understood,  that  if  by 
the  rule  the  judges  have  adopted  in  the  tri^  of  actions  upon  tlie 
statute  the  plaintiff  cannot  make  out  his  case  at  law,  that  is  a  suf- 
ficient ground  to  come  here  to  be  relieved  from  that  sort  of  con- 
struction, which  the  judges  of  the  common  law  have  raised  upon 
trying  such  actions.     The  defence  is  very  fairly  to  be  ooUected  from 
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1795.     the  answer.    The  person  who  drew  it,  if  he  knew  what  a  plea 
■"^^^^    was,  did  not  mean  to  put  in  a  plea  of  prescription  against  the 
V.         ^demand  of  the  tithes.  That  plea,  not  only  in  substance,  but  in  the 
mr^ilTo  -1  manner  in  which  this  is  expressed,  "  or  by  other  lawful  ways  or 
means,''  would  be  clearly  bad.     It  is  quite  impossible  it  could  have 
stood.     He  could  not  apprehend  he  was  drawing  a  plea.     But  the 
answer  has  very  fairly  set  out  all  the  facts  which  constitute  the 
defence,  and  put  the  plaintiffs  in  possession  of  all  that  case  he  is 
to  meet;  and  it  is  no  matter  how  it  is  argued  in  the  answer.     It 
states  different  instruments,  fiunily  conveyances,  purchases,  securi- 
ties made,  conveyances  to  raise  money  for  debts  and  portions,  and 
recoveries ;  and  wherever  it  was  necessary  to  describe  specifically 
tlie  tilings  which  passed,  as,  upon  the  recovery  in  the  writ  of  entry, 
upon  which  the  fine  to  the  crown  is  taken,  the  two  thirds  of  the 
tithes  in  this  manor  are  particularly  mentioned.     The  parol  evi- 
dence is  the  strongest  that  can  be  of  reputadon ;  the  denominaticm 
which  the  lands  had  acquired  of  thirtiethable  land  from  paying  only 
a  third  of  the  tithe  to  the  rector;  the  particular  knowledge  every 
one  on  the  spot  had  of  the  peculiarity  respecting  these  lands ;  and 
the  evidence  of  Wiggins^  who  in  his  valuation  upon  the  occasion  of 
^    the  sale  to  this  very  plaintiff,  considered  them  as  rendering  to  the 
rector  only  a  thirtieth  part  of  the  produce ;  which  of  course  entered 
into  the  value  of  the  advowson.     The  plaintiff  therefore  purchased 
a  right  with  regard  to  these  lands  only  to  a  thirtieth  instead  of  a 
tenth.     I  am  ^glad  to  have  been  furnished  with  the  authorities,  in 
which  this  court  and  the  court  of  Exchequer  have  refused  to  aid 
against  a  long  possession  accompanied  with  family  deeds  and  pur- 
chases any  inquiry  into  the  right,  by  which  the  tithes  were  hehL 
Courts  of  Equity  have  no  jurisdiction  to  affect  the  purchasers. 
In  the  course  of  this  long  period,  in  which  no  tithes  have  been 
paid  to  the  rector  beyond  a  third  part,    there  must  have  been 
many    purchases;    and  Lord  NortkirigtoH   laid   particular  stress 
upon  that.     Why  is  a  court  of  Equity  to  interfere  to  destroy  a 
title  acquired  under  a  purchase  for  valuable  consideration?     In 
Scoti  V.  ^trey  there  was  an  actual  occupation  of  the  tithes.     What 
is  the  evidence  here  ?     In  some  of  the  leases  the  land  is  described 
expressly  as  subject  only  to  one  thirtieth  to  the  rector :  in  others 
the  farm  is  let,  and  the  two  thirds  of  the  tithes  are  particularly 
specified  as  demised.     On  the  other  hand,  when  the  lessee  enters^ 
he  does  not  merely  retain :  he  pays  tithes ;  for  he  pays  a  thirtieth 
instead  of  a  tenth ;   and  that  is  clearly  an  ouster  quoad  the  two 
thirds  retained.     It  is  full  notice  to  all  succeeding  rectors,  that  it 
was  not  by  fraud  or  subtraction,  but  an  assertion  of  right  in  opposi- 
tion to  that  of  the  rector,  and  as  clear  an  adverse  possession,  strongly 
manifested  by  paying  only  one  thirtieth  instead  of  one  tenth;  there- 


Jiaker^ 
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6>re  the  difiference  fs  only  in  words  between  this  case  and  ScoU  v.     1795. 
Airey*     The  manner  in  which  this  owner  has  exercised  his  right,      siruxT 
is,  by  demising  the  land  and  the  tithes  of  that  land  to  the  same      _▼< 
person^  and  receiving  an  accumulated  sum  for  both  the  tithe  and 
the  land.    It  is  not  necessary  to  enter  into  the  discussion  of  tlie 
title.     I  can  coinceive  a  clear  ground;  the  tradition  of  the  parish 
shews  it    Is  it  necessary  to  put  the  subjects  of  this  kingdom  to 
account  for  their  titles  antecedent  to  the  reign  of  //•  8.  ?    If  so,  it 
is  not  for  a  court  of  Eqoity  to  put  them  under  that  inquisition. 
Therefore  I  am  perfectly  warranted  in  following  the  precedents 
so  very  respectable.     Lord  Northing^on  does  not  put  it  upon  the 
circumstance  of  the  lay  rector ;  but  expressly  negatives  the  propo- 
sition, that  there  may  be  a  prescdption  against  him,  and  gives  him 
every  privilege  of  a  spiritual  rector.     Upon  the  circumstances  of, 
long  possession  and  apparent  tide  upon  the  face  of  the  deeds, 
&niily  settlements,  and  leases,  for  a  long  time,  he  would  not  in  a 
court  of  Equity  interpose  to/affect  it,  and  aid  a  person  coming  to 
disturb  it;     There  is  no  ground  for  an  issue;  for  a  court  of  Equity 
giving  the  least  succour  to  break  through  the  fences,  which  by  the 
law  the  party  is  entitled  to  maintain,  would  act  against  its  owti 
principle,  and  disturb  instead  of  quieting  possession,  the  object  of 
biMsr  in  this  court,  and  to  which  it  has  a  general  tendency.     The 
one  third  of  the  tithes  is  not  in  dispute;  therefore  there  is  no 
ground  to  maintain  the  bill  as  to  that;  and  upon  Wiggings  evidence 
there  must  be  costs;  for  it  is  a  bill  by  a  purchaser  to  get  an  advan- 
tage he  had  no  right  to,  and  with  fiiU  notice^  that  he  had  no  reason 
by  the  terms  of  the  purchase  to  expect  it  {a) 


Tr.   S5  Geol  IIL    A.  D.  1795.    Scac. 

Lord  SUmell  v.  Atkins.    [2  Anstr.  564.] 

This  was  a  bill  to  establish  a  modus.  —  Burton  objected  that  the  S.C. 
modus  was  not  properly  set  out,  being  pleaded  as  a  farm  moduSj  J)^  45^ 
and  the  farm  not  stated  to  be  ancient,  and  to  have  immemoriaUy  A  bill  to 
consisted  of  the  same  parcel^  as  at  present     These  averments  he  ^rmmoJLtr 
contended  to  be  necessary,  and  that  they  had  often  been  so  declared  setting  out 
by  Mr.  Baron  Perrot.     The  defendant  is  not  bound  to  pick  out  the  ©f  uie  fium, 
meaning  of  the  plaintiff  by  any  inferences.    The  bill  must  state  "J*^  !?^^ 
expressly  the  case,  to  be  answered.  madm  bad. 

Partridge  and  Plumer^  for  the  plaintiffs,  argued,  that  the  bill  [  14-35  ]. 
contained  every  necessary  allegation.     It  set  out  the  farm,  with  all  rf^^^ 
its  parcels,  the  number  of  acres,  and  the  abuttals  of  each  close,  and  p«i«  for  tiie 

(a)  See  alao  Barker  v.  Barker,  Wightw.  398.     HeathcoUY,  Aldridge,  1  Mad,  239.  itifra,    Meade 
tf^ra.     Berrtey  v.  Harvey,  17  Ves.  U9,  wj/^«     ▼•  Norbury,  2  Pri.  :5;58.  infra. 

L  4 
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1795.     averred,  that  tlie  modus  bad  immemorially  been  paid  fi>r  the  said 

j^^      farm.     This  allegation  can  only  be  supported  by  proving^  that  the 

staweu     &rm  is  ancient,and  has  immemorially  .continued  the  same  as  it  is  now. 

AiUni.         Macdonaldj  Chief  Barbn* — This  seems  to  me  to  be  in  aense  a 

^ sufficient  averment  of  its  being  an  ancient  &rm.     If  it  had  not 

ITgood,  '     immemorially  continued  the  same,  the  modus  could  not  have  im- 
without        memorially  been  paid  for  the  same  farm.     The  exclusion  of  any 
expiwly  to  Other  supposition  seems  a  sufficient  averment  (rf*  the  teicXm 
^  •**"*■         Hotham^  Baron.  ~  It  is  very  true,  that  in  bills  to  establish  a  aia- 
dus^  it  is  necessary  to  set  fortti  with  certainty  the  case  which  the  de- 
fendant is  to  answer ;  but  here  we  must  see,  that  the  antiqui^  of  the 
fiirm  is  a  necessary  part  of  the  plaintiff's  case,  as  stated  in  the  bQL 
No  precise  form  of  words  seems  necessary  if  the  meaning  be  dear. 
Perryn,  Baron. — Mr.  Burton  has  stated  very  correctly  the  opinioQ 
of  the  late  Mr.  Baron  Perrot.     In  a  bill  to  establish  a  modus^  the 
plaintiff  must  state  his  case  clearly,  and  can  only  recover  according 
to  his  allegations.    The  being  an  ancient  farm  is  a  necessary  part 
of  the  present  case,  and  ought  tp  be  distinctly  averred,  not  left  to 
be  drawn  as  an  inference  from  other  averments ;  and  the  practice 
has  always  been  accordingly. 
The  point  being  reserved  upon  this  difference  of  opinion,  this  day, 
Perryn^  Baron,  said,  that,  upon  further  consideration,  he  ac- 
quiesced in  the  opinion  of  the  other  Barons. 

Partridge^  Plwner  and  Trower,  ibr  the  plainti£^  produced  evi- 
dence of  the  existence  of  the  modusj  and  shewed,  that  an  action 
had  been  brought  by  one  of  the  defendants,  the  lessee  of  the  tithes^ 
for  subtraction  of  tithes  in  land. 

The  defendants  were  the  tenant  for  life  and  his  lessee^  and  the 
remainder  man  of  the  impropriate  rectory. 
If  enaction      Burton^  for  the  lessee,  and  HcUistj  for  the  remainder-man,  con- 
is  brought    tended,  that  this  bill  did  not  lie  to  establish  a  modus.     Such  a  suit 

kv  tbo  Inwwnfl 

of  tithes  for  IS  in  the  nature  of  a'  bill  of  peace,  which  can  be  brought  only  in 
subtraction,  ^hree  cases  : 

It  la  a  suf- 
ficient 1st,  Where  the  party  is  harassed  by  repeated  suits. 

tiSuTa  bUi       *  ^^'  Where  several  persons  claiming   under  a  general  ri^ht 
to  estabb'sh  threaten  to  bring  separate  suits,  as  in  parochial  or  manerial  ri^ta 

•ruse  1  ^^P"^- 

3d,  Where  a  bill  for  tithes  has  been  Instituted  in  the  same  court. 
The  bill  to  establish  a  modus  is  in  this  case  only  considered  as  a 
cross  bill,  to  furnish  the  defence  which  is  set  up  in  the  original  suit, 
and  to  give  the  farmer  the  benefit  of  his  defence  against  future 
attempts  to  invade  his  right. 

In  a  bill  of  peace,  a  threat  to  sue  is  an  equally  good  ground  of 
equity  as  an  action  commenced  ;  as,  where  a  devisee  is  threatened 
by  die  heir  with  a  second  action  of  ejectment  after  nonsuit  in  the 
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« 

first)  he  may  bring  his  bill  to  establish  the  devise,  without  waiting      1795. 

for  the  commencement  of  the  second  atoit.    But  it  was  determined      j^^^  ' 

in  the  case  of  lord  Covenify  v.  Burslem  *,  in  this  court  25th  April     staweii 

1788,  that  although  the  defendant,  in  his  answer,  admitted  that     AiUm. 

he  always  had  daimed,  and  intended  to  sue  for,  tithes  in  kind,  yet 

that  was  no  ground  for  a  bill  to  establish  a  modus.     So  here,  the  *  Vide  inTn 

single  suit  commenced  by  the  lessee  of  the  tithes  is  no  ground  for 

supporting  such  a  bOI.     The  landlord  has  never  claimed  tithea 

in  kind,  and  it  is  dangerous  that  the  lessee  should  be  allowed, 

by  any  conduct  of  his,  to  bring  the  title  to  the  inheritance,  in 

question. 

The  court  did  not  expressly  decide  upon  this  objection,  but 
thought  it  expedient  for  all  parties  to  try  the  right  in  an  issue ; 
which  the  defendant,  the  lessee^  agreed  to  take ;  and  although  the 
other  defendants  did  not  consent,  the  decree  was  made  generally  for 
an  issue. 


M.  36  Geo.  III.    A.D.  179^.    Scac. 

Warral  v.  Miller.    [3  Anstr.  632.] 

This  was  a  suit  for  tithes  of  the  produce  oi  a  hotrhouse  and 
other  things.  The  defendant  resisted  the  demand  for  tithes  for 
the  hot-house,  but  admitted  the  others  to  be  due. 

Benjfon^  for  the  defendant,  moved  for  leave  to  pay  intp  court  the 
value  of  the  other  tithes,  with  the  costs  of  that  part  of  the  suit^ 
and  the  plaintiff  to  proceed  at  his  peril ;  comparing  the  case  to 
payment  of  money  into  court  on  one  count  of  a  declaration. 

Richards  contra. 

The  court  refused  to  allow  the  motion  unless  on  payment  of  the 
whole  costs  then  incurred. 


M.  9&  Geo.  III.    A.  D.  1795.    Scac.  [  1437  ] 

Ord  V.  Clarke.    [3  Anstr.  638.] 

In  this  cause  the  defendant  set  up  a  modus  to  cover  part  of  the  s.C. 
lands  of  which  tithes  were  sought  by  the  bill.    The  iwoc&tf  was  j)^|j^°^ 
payable  by  the  owners  of  the  land,  (a)  A  modu» 

Burton  objected  that  this  was  unreasonable,  as  the  parson .  was  ^^^ 
thereby  obliged  to  seek  about  for  the  person  to  pay  him  his  modus f  of  the  imd 
instead  of  claiming  immediately  from  the  tenant  either  the  modus  ^^i^go^ 
or  tithes  in  kind.     Perhaps,  where  the  tithes  arise  subsequently  to 
the  time  of  the  modus  being  due  in  each  year,  this  remedy  may 

(a)  Tixis  was  ft  modus  of  St.  payable  by  the    containing,  &c."  of  which  die  defendant's  fam 
owner  of  an  estate,  described  to  be  «  a  certain    formed  a  pert, 
ancient   estate^   caUed  Rotktpcil  ffaigk-  EtUUe, 
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1795.     be  open  lo  Urn  under  the  preKot  anfa;  boty  Sir 
—  •         MBBoallj  arise  befixe  the  Ume  fixed  lor  ftjiag  the  wmim,  the 


V.        soo  bes  no  oompeneiiiaoy  nnlesi  he  euk  find  the  lenJhnd^ 
*«-      being  DO  n»ed,.g»D,t  the  troMtt. 

Partridge  and  Jokmrnm  inAtipd  dnt  this  m^ht  vdH  be  a  Ur  and 
reawonahle  agreonent  at  the  time  of  its 
ncTjf  when  the  ownershq>  of  land  was  noC  snbject  to  ao 
ceitaintjr  and  floctoatian  as  at  present ;  probabty,  the  panoa  dicB 
thought  it  more  advantageous  to  hanre  the  landkxd  as  his 
than  a  poor  tenant. 

Macdondldj  ChiefBanin.  — Undoubtedlj,  the 
this  agreemoit  on  what  tenns  they  thou^tpn^ier,  and  there 
nothing  to-render  it  impossible  that  the  oompositioQ  may  haic  been 
entered  into  in  the  terms  stated  by  the  answer.  The  omnnnn 
pfactice  is  to  make  the  occupier  answerriiie:  but,  |inliapH,  the 
parties  may  baye  thought  the  other  mode  more  beneficial  in  point 
of  securi^ ;  and  we  ought  not  niody  to  weigh  the  validity  of  that 
judgement. 

The  other 'Barons  concurred,  and  Mr.  B.  Tkoaqmm  mealiaDed 
Sapim679.  the  case  of  Chapman  and  Monson^  2  P.  Wms»  573.  as  an  authority 
that  the  court  ought  not  narrowly  to  investigate  the  reaaonableness 
of  a  modusy  which  presumes  a  composition  with  consent  of  die  par- 
son, patron,  and  ordinary,  before  time  of  memory,  ahhoagi^  per^ 
baps,  it  may  not  now  appear  a  wise  provisian  far  the  interests  of 
the  parties  in  every  respect, 
r  1438  ]  ^^^  modus  was  daimed  in  reelect  of  divers  pieces  of  hmd,  con-> 
sbting  of  about  mx^-one  acres,  parcel  (rf*  an  andent  estate  called  JL 
estate,  consisting  of  1500  acres,  covered  by  the  wndm. 

Burton  olgected  that  the  lands  should  have  been  setoot  by  metes 
and  bounds. 

The  court  thought  the  description  suffidently  certain. 


M.  36  Geo.  III.    A.D.  1795.    Scac 

TennofU  v.  Stubbing.    [3  Anstr.  640.] 

ac.  This  was  a  suit  by  the  plaintiff  as  vicar  of  Higham  in  Suffolk 

\^^^^^  and  lessee  of  the  rectory,  for  an  account  of  several  spedes  of  tithes. 

Stubble  One  point  in  the  cause  was,  whether  ti^es  were  payable  of  stubble 

mowred  and  niowed  and  used  as  fodder. 

fcddflr  or  Burton  and  BeU  insisted  that  tithes  were  due  for  the  stubble,  as 

^^^^l^  they  would  have  been  for  the  straw,  where  the  stubble  is  used  in 
the  same  manner  as  straw.  They  relied  on  Bum's  Ecclesiastical 
LaWf  tit  TitheSf  c*  5.  5. 5. 

Partridge  and  Pemberton  contended  that  tithes  are  oi^ly  due  for 
the  first  cutting  of  the  straw,  and  that  like  the  aftermowth  of  hay 

18 
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the  stabble  is  not  tithable.  They  msisted  that  the  authorities  1  BoU.     1795. 
./ibr.  641.  2  Inst.  652.  had  never  been  over-ruled,  and  that  the     xennant 
note  in  Bum  was  a  mistake.  ▼• 

Macdonaldf  Chief  Baron. — It  appears  that  the  stubble  in  question  ^^  "^^ 
"was  partly  used  for  fodder,  and  partly  for  manure;  so  that  the 
whole  of  it  was  consumed  in  the  husbandry ;  and  it  is  not  the  case 
of  a  farmer  leaving  an  imusual  quantity  of  stubble  to  make  a  frau- 
dulent profit  of  it.  It  is  decided  in  the  authorities  cited  from 
Lord  Cokeys  Instittdes^  (2  Inst,  652.)  and  from  RoU^s  Abridgemenl^ 
(1  Jbr.  640.)  that  no  tithes  are  due  for  such  stubble. 

A  doubt  is  suggested  in  Bitm^  on  the  general  principle  that  tithes 
are  due  of  every  increase  of  the  land,  and  the  modem  practice  of 
the  courts  of  Equity  is  said  to  be  contrary  to  the  old  avithorities : 
but  this  seems  to  be  a  mistake ;  no  case  to  that  effect  is  mentioned 
in  the  books,  nor  exists  in  the  memory  of  any  person.  The  old 
authorities  decided  the  point,  which  seems  to  have  been  at  rest 
ever  since,  (a) 

Another  question  arose  concerning  the  mode  of  titbine  wheat  in  \  ^^^^  J 

■  A  ciutom 

the  parish.     The  answer  insisted  on  a  custom  of  tithing  by  making  of  tithing, 
up  the  wheat,  when  cut  into  equal  sheaves,  permittins  the  rector  bythrowing 

,  •*  .  Mide  every 

(to  whom  notice  of  carrying  away  the  wheat  was  first  to  be  given)  tenth  sheaf, 
to  take  every  tenth  sheai^  and  in  case  of  his  neglecting  to- attend  for  ^^^™ 
tliat  purpose,  setting  out  for  him  every  tenth  sheaf  as  it  was  taken  be  carried, 
to  the  cart  employed  in  the  removal  of  the  wheat.  ^ 

'    The  custom  of  the  parish  appeared  to  be  to  make  up  the  sheaves  Tithes  must 

•  be  set  out 

into  shocks  or  threaves,  in  the  size  of  which  uniformity  was  not  so  that  the 
reirarded :  and  that  the  tithes  were  never  set  out  till  each  tenth  '^^''  ^^y 

compare 

sheaf  came  to  the  fork  and  was  thrown  aside  for  the  rector,  he  hav-  them  with 
ing  no  other  election  or  opportunity  of  judging  of  the  fidmess  of  his  ^|Lf**^ 
tithes,  except  by  rejecting  the  tenth  sheaf  when  about  to  be  thrown  Where  by 
aside  for  him,  and  taking  the  eleventh.  ^^^"* 

The  same  practice  was  observed  in  diis  particular  case.    The  titiiing  is  to 
wheat  had  been  unequally  shocked,  and  only  one  hour's  notice  of  ^^  ^^\ 
carrying  it  away  was  given;  the  rector  did  not  attend;  every  tehtli  notice  is  not 
sheaf  was  thrown  aside  for  him,  and  the  sheaves  were  sworn  to  have 
been  equal ;  he  refused  to  accept  the  tithes  so  set  out,  and  they  were 
left  to  rot  upon  the  field. 

It  was  insisted  for  the  rector  that  the  customary  mode  of  tithing, 
as  proved,  was  illegaL  It  is  essential  in  the  mode  of  setting  out 
tithes,  that  the  parson  shall  have  an  opportunity  of  seeing  the  tithes 
separated  from  the  other  nine  parts,  so  as  to  compare  the  one  with 
the  other.    Watson  551.     Whether  they  are  set  out  in  shocks  or  in 

sheaves,  if  the  tithes  are  regularly  set  apart,  he  has  this  opportunity; 

■  • 

(a)  Sec  Andrevn  v.  Xane,  supra  477.     Franklin  v.  The  ^faster,  ^c  ,ofSi,  Cross,  Bun. 
78.  sujnra  639* 
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1795.  he  can  see  whether  he  has  his  proper  proportion  of  shocks,   or 

Tennani  ^^^^^  <^^  whether  those  set  out  for  tithes  are  of  eqoal  dimen- 

▼.  sions  with  the  others.     Where  the  tithes  are  taken  in  sheaves,  and 

Stubbing.  ^1  ^1^^  ^^  p^^  ^^^  p^^  ^^  ^^  fimner  into  unequal  shocks,  the 

rector  can  neither  compare  the  size  of  his  sheaves  with  the  others, 
nor  can  he  calculate  the  number  to  which  he  will  be  entitled.  He 
may,  indeed,  if  he  attends,  observe  the  size  of  each  sheaf,  and  take 
the  eleventh  instead  of  the  tenth ;  but  if^  by  the  order  of  putting 
the  sheaves  into  the  cart,  the  tenth  is  generally  a  small  one,  and 
therefore  rejected^  the  rector  will  only  have  one  eleventh  part  of  the 
com  instead  of  his  tenth :  besides,  this  abridges  his  opportunity  of 
comparing  them  to  the  moment  of  carrying  away  the  com,  whereas 
he  is  by  common  law  entitled  to  the  whole  space  of  time  between 
the  cutting  and  carrying  it  away. 
[  1440  2  But,  if  the  custom  were  good,  it  has  not  been  complied  with. 
Notice  must  be  given  to  the  rector;  that  implies  reasonable  notice ; 
but  in  the  middle  of  harvest,  while  the  rector  is  engaged  in  tithing 
the  other  fields  and  fiirms  in  the  parish,  and  liable  to  be  employed 
in  the  discharge  of  his  religious  dudes,  it  is  impossible  that  one 
hour  can  be  sufficient  notice. 

For  the  defendant  it  was  argued,  that  the  custom  set  up  was 
good,  and  had  been  complied  with.  It  is  proved  that  the  sheaves 
were  equal,  and  that  every  tenth  was  thrown  aside  for  the  rector ; 
then  actual  fraud  is  negatived.  In  tithing  by  sheaves,  the  &rmer 
is  not  in  general  bound  to  shock  the  tithes,  nor  to  give  any  nodce 
to  the  rector ;  liy'the.custom  he  does  both :  then  supposing  it  to  be 
tme  that  the  rector  has  not  the  usual  opportunity  of  comparing  the 
ten  parts,  the  advantages  and  disadvantages  given  by  the  custom 
are  reciprocal  and  legal. 

But  in  fact  the  rector  can  as  well  compare  the  sheaves  when  each 
is  thrown  into  the  cart,  as  if  they  were  dispersed  through  the  fi.eld; 
and  the  choice  of  taking  the  eleventh  in  place  of  the  tenth  gives 
him  a  superior  advantage. 

The  notice  must  be  reasonable  according  to  the  nature  of  the 
subject-matter.  The  fisirmer  resolves  to  carry  away  the  com  when 
he  perceives  it  to  be  in  a  proper  state,  or  sometimes  very  suddenly, 
upon  the  appearance  of  approaching  bad  weather.  In  such  a  case 
an  hour's  notice  may  be  as  much  as  can  be  given,  and  the  rules  of  * 
tithing  cannot  compel  the  &rmer  to  lose  the  best  opportimity  of 
housing  his  crop,  and  so  endanger  its  safety. 

Macdonaldj  Chief  Baron.  —  The  custom  of  tithing  wheat,  as  laid 

n  the  answer,  seems  not  materially  to  difier  from  the  common  law 

mode  of  tithing  by  shetfees,  and  is.  clearly  good  where  that  practice 

has  obtained.    But  the  evidence  has  introduced  another  part  of  the 

custom,  essentially  differing  from  the  common  law  mode  of  tithing,' 
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and  highly  prejudicial  to  the  tithe  owner.     By  the  custom  the  far-     1 795. 

mer  is  to  put  die  sheaves  into  shocks  of  uncertain  and,  in  the  pre-   "Z; 

sent  case,  of  unequal  magnitude.    This  custom  seems  to  us  to  be        t. 
unreasonable,  and  therefore  void,  for  it  deprives  the  tithe  owner  of   ^^^i'V- 
an  advantage  which  the  law  always  gives  him,  of  having  his  tithes 
so  set  out  that  he  may  compare  them  with  the  other  parts.    The 
custom  proved  differs  also  essentially  from  that  laid,  and  therefore 
does  not  support  die  allegation  in  the  answer. 

The  notice  given  is  also  insufficient.  The  notice  should  be  such  C  1441  ] 
as  will  give  the  rector  time  to  attend  the  setting  out  of  the  tithes. 
But  when  we  consider  that  the  rector  ha^  other  functions  which  de- 
mand his  attention,  and  whicl\  may,  for  a  considerable  time,  re- 
quire his  presence  at  the  further  extremity  of  the  parish,  it  is  im- 
possible to  say  that  an  hour  is  sufficient  notice  for  him  to  see  that 
he  is  not  defrauded  of  his  dues. 

As  the  defendant  has  not  therefore  brought  himself  within  the 
custom  as  laid;  there  must  be  an  account  directed  against  him  for 
this  species  of  tithe,  (a) 


H.  36  Geo.  III.    A.  D.  1796.    Scac. 

Rankb/n  v.  Gaoch.    [S  Anstr.  682.] 

m 

The  bill  was  for  an  account  of  tithes  of  wheat  in  a  particular  s.C. 
field,  in  the  year  preceding  the  filing  of  the  bill.     It  appeared  ^i^^^', 
that  the  wheat  had  remained  standing  very  long  from  the  wetness  Setting  out 
of  the  season,  and  the  weather  continumg  very  precarious,  the  de-  ^[^^^w 
fendant  was  obliged  to  cut  small  parcels  of  it  at  a  time,  and  carry  dispensed 
it  home  immediately  when  a  cart  load  was  cut.     He  gave  notice  "l^^^ 
to  the  clergyman  that  he  was  going  to  cut  and  carry  what  part  of  ^  uncer- 
it  he  could,  while  the  weather  was  hit.    The  plaintiff  attended  to  the  weather 
see  it  tithed,  and  the  defendant  proceeded  to  fill  a  cart-load,  throw-  presents  the 
ing  nine  sheaves  into  the  cart,  and  laying  aside  the  tenth  sheaf  for  bdng  put 
the  tithes.    The  plaintiff  refused  to  take  his  tithes  unless  he  saw  the  |?,  "'^^  ^^ 
whole  tithes  of  the  com  cut  down  regularly  set  out  before  any 
part  should  be  carried  away.     He  did  not  object  to  the  size  of  the 
sheaves  thrown  aside  for  him,  and  they  were  sworn  to  be  equal  to 
the  others. 

Partridge  contended  that  the  dergyman  is  in  all  cases  entitled  to 
have  his  tithes  set  out,  and  relied  on  Tennant  v.  SttMing.  SupnMss. 

Phmer  and  Bichards^  for  the  defendant,  insisted  that  the  fiirmer 
was  justified  by  the  necessity  of  the  case,  in  omitting  the  usual  form 
of  setting  out  the  tithe.  The  mode  of  setting  out  the  tithe  of 
each  article  is  adapted  to  the  convenience  of  agriculture,  and,  of 

(a)  See  also  Bou^htm  t.  Jfri^^  Bun.  186.  tupra  658.  HaBwitU  v.  Trapp^h 
S  Taunt.  SS%  infra. 
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1796.     course^  must  shift  with  circumstances,  it  never  being  intended  that 

FranUm    ^^  farmer  diould  adopt  an  unprofitable  mode  of  husbandry,  for 

▼•         the  purposes  of  tithing.     Cdttyer  v.  Ho^wse.*     Besides  the  sheaves 

r  144*2  1  ^^^^^  being  the  full  tithes,  the  refusal  to  accept  them,  upon  a 

•  iniVa        formal  objection,  is  such  a  conduct  as  a  court  of  fk]uity  ought  not 

to  countenance. 

Macdonaldj  Chief  Baron.  — The  case  made  by  the  plaintiff  is 
extremely  unfavourable.  The  farmer  trusted  to  his  not  objecting, 
and  acted  upon  a  seeming  acquiescence,  and  the  objection  at  last  is 
not  grounded  upon  any  pretence  of  unfairness  in  the  tithes  oflfered 
him.  In  a  case  so  vexatious,  and  so  unseemly  in  a  clergyman,  the 
court  would  be  glad  to  find  any  su£Scient  ground,  from  the  state  of 
the  weather  at  the  time^  to  justify  the  mode  of  tithing  adopted,  and 
to  dismiss  the  bill  with  costs ;  but  the  conduct  of  the  farmer  in 
not  setting  out  the  tithes  was  not  strictiy  correct  and  cannot  be 
supported.  An  account  is  therefore  unavoidable,  but  it  must  be 
without  costs. 

H.  36  Geo.  III.     A.D.  1796.    Scac. 

Nagle  V.  Edwards.    [S  Anstr.  702.] 

The  plaintiff  sued  as  lay  impropriator  of  the  parish  of  Z^  in 
Wales,  for  tithe  of  hay  and  agbtment 

The  defendant  set  up  ten  or  twelve  defences  to  this  claim,  several 
of  which  were  inconsistent  and  contradictory.  A  doubt  at  first 
arose,  whether  this  should  not  be  considered  by  the  court  as  an 
abuse  of  their  pleadings,  and,  as  such,  be  rejected  as  not  being  a 
proper  defence;  and  it  was  insisted  that  this  oaght  to  be  done,  be- 
cause the  plaintiff  is  distracted  by  the  multifarious  defence,  and 
does  not  know  to  what  his  evidence  or  the  arguments  of  counsel 
should  apply. 

But  it  appearing  that  the  plaintiff  had  not  been  guilty  of  any  in- 
tentional misconduct,  and  that  it  wholly  arose  from  mistake  in  his 
legal  advisers,  the  court  went  into  the  defence. 

Partridge  and  Hallj  for  the  defendant,  insisted  upon  two  grounds 
of  defence: 

1st,  That  from  tithes  of  hay  and  agistment  never  having  been 
paid  to  the  rector  within  memory,  a  conveyance  of  them  to  the 
landholder  should  be  presumed. 

2d,  A  modus  in  nan  decimando  for  hay  and  agistment,  covering 
this  and  many  adjoining  parishes,  being  a  very  large*  tract  of  coun- 
try, of  which  the  tithes  were  formerly  vested  in  the  abbey  of  X. 

As  to  the  first,  they  contended  that  this  was  not  a  claim  of  a  Tnodus 
in  nan  decimando^  and,  therefore,  not  within  the  decision  of  the  case 
of  Bury  S/.  Edmund* s  v.  Evans^  and  the  other  cases  upon  that  sub- 
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ject.  Those  decisions  went  upon  the  ground  tbetf  in  order  to  found     1796. 
a  prescription,  the  presumption  must  be  of  a  right.prior  to  the  disio* 
lution  of  the  monasteries.  Com.R.  651.    JBut,  since  the  ecdesias-         v. 
tical  property  has  come  into  lay  hands,  its  nature  is  changed ;  by    ^^^^' 
S2  £r.  8.  c  7.  it  is  become  like  any  other  lay  property,  is  transferred  can  only  be 
by  the  same  conveyances,  and  its  title  is  tried  by  the  same  actions  We^tn^* 
as  any  other  incorporeal  hereditameiU.     The  efiect  of.  length  of  of  country, 
time  to  support  possession,  as  evidence  of  some  grant  or  other  title,  "^^  dkdnct 
is  considered  by  lord  Mansfield^  Caaop.  109.  as  ci;general  ruleof  l^w;  district. 
accordingly  it  has  been  appUed,  in  several  cases,  to  claims  of  tithes  such  a  pre. 
as  well  as  other  property.  Scott  v.  JUrey^^  Mafabof  y.  Edmead\^  &&  •cnption 
By  21  Ja.  1.  c.  2.  9  Qeo,  S.  &  16.  even  the  claims  of  the  crown  are  pleaded 
lost  by  sixty  years  non«<;kim.  against 

*f  •'  •'  payment  or 

As  to  the  second  point,  diey  aigued  that  a  custom  in  turn  deci^  txtbm  due 
mando  for  a  large  tract  of  country  is  good.    Doct.  4r  Siad.  c.  SB.  ^Jte?"©? 
p.  147.  2  InsL  6^6.    Hicks  v.  JVoodsonij  4  Mod.  $S6.  Carth.^  890.  •  Supra 
2  Salk.  ess.  Skin.  560.  §  Those  autliorities  go  to  all  sorts  of  tithes,  TJ^^ 
to  those  due  of  common  right,  as  well  as  others.    The  distinction  1265. 
is,  liiat  a  tract  of  country  may  prescribe ;  an  individual,  or  even  a  550"^^* 
parish,  cannot.     1  Bamerdiston,  K.B.  71  •  S  Supn 

•  4S2 

Phtmer  and  Bichardsy  tor  the  plaintiff  argned,  that  the  claim  of 
exemption  by  presumption  of  a  grant  was  only  another  mode  of 
stating -a  modus,  in  nan  dednumdoy  for  wherever  the  evidence  would 
support  such  a  modusj  d  fortiori  it  must  support  the  present  defence ; 
and  the  effect  of  such  a  defence  is,  therefore,  determined  by  the  case 
o^Bury  St.  Edmund's  v.  Evans.  The  case  of  Scott  and  Airet/  does  not 
apply  to  the  present.  That  was  a  dispute  between  two  claimants  of 
tithes,  each  deducing  a  title  to  the  tithes  distinct  from  the  title  to 
the  lands,  and  the  claimant,  who  happened  also  to  have  the  land, 
waa  in  possession  of  all  the  tithes,  and  demised  them  to  the  tenant 
together  with  the  land..  Here  the  rector  has  received  all  the  tithes 
that  have  ever  been  taken,  and  it  is  dear  that  he  has  a  prima 
foci^  right  to  all,  whether  he.  has  had  actual  perception  of  every 
species  or  not.  -Benson  v.  Olive^  Bunb.  28^.  The  defendant  does  Supra  701. 
not  pretend  that  his  lease  contains  a  demise  of  the  tithes  of  hay  and 
agistment ;  his  landlord  has  never  demanded  those  tithes  of  him, 
and  therefore  neither  of  them  has  possession  to  set  up  against  the 
priindfocie  clfum  of  the  rector,  as  in  Scott  y.  Airey. 

As  to  the  other  point,  they  insisted  that  a  modus  in  non  decimando 
could  only  be  claimed  in  a  Large  and  known  division  of  the  country, 
as  the  weald  otKent,  or  o( Sussex;  or  for  a  hundred  or  county,  but  [  1444  ] 
not  for  a  parish,  or  for  a  few  contiguous  parishes ;  and  the  case  cited, 
Hicks  V.  Woodson,  supports  this  distinction.  By  that  case,  as  re- 
ported in  2  Salk.  655.  1  Ld.  Baym.  187.  it  is  decided,  that  even  a 
county  or  hundred  cannot  prescribe  in  non  decimando  for  things 
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1 796.     which  are  dt  jure  tithable»  and  .Dr.  Burn  draws  that  oondndon 

"""^TT^    from  all  the  cases.    S  Bum  S98. 

V.  Macdonaidj  Chief  Baron.-^Tbe  plabdff  haying  made  out  a  dear 

title  to  himself  as  rector,  the  defendant  insists  on  exemption  from 
payment  of  hay  and  agistment-tithe^  on  thegromid  of  having  never 
paid  these  tithes ;  firom  non-payment  he  wishes  the  court  to  pre- 
sume a  grant  or  conveyance  of  these  tithes  from  the  lay  impro- 
priator. It  is  dear]that,  against  an  ecclesiastical  rector,  this  defence 
could  never  be  set  up  in  any  shape.  Whether  a  lay  impropriator 
should  have  the  same  benefit  was  at  first  doubted,  but  that  point 
seems  now  at  rest.  Three  successive  decisions  upon  it  have  fiilly 
established  that  there  is  no  di£ference  between  a  lay  and  an  eccIcM- 

•  Supn       astical  rector.  Benson  v.  Olive  *^,  in  17S0,  CharUon  v.  Chariion  -K  in 

701. 

t  Sapim       1732,  and  the  corporation  otBwy  v.  Evans.X  {o) 
Ysu  ^  ^  ^^  other  point,  also^  it  seems  dearly  established,  by  the 

757.  case  dted  from  1  Lord  iZoym.  137.  and  in  Salkddj  ihat  a  moAa  in 

non  decimando  can  only  be  claimed  by  some  well  known  division  of 
the  country.  The  present  daim  is  extended  to  certain  parishes 
enumerated  in  the  answer,  and  which  have  not  any  common  deno- 
mination, nor  any  mark  by  which  they  can  be  considered  as  a  dis- 
tinct and  separate  district  The  daim  of  a  modus  being  therefore 
bad,  in  respect  of  the  territory  to  be  covered  by  it,  it  becomes  un- 
necessary to  consider  the  other  question,  as  to  what  spedes 
such  a  modus  may  iqpply* 
The  court  decreed  an  account 


Tr.  S6Geo.IIL  A.D.  1796.    Scac. 

^  Fnmidyn  v.  SpSUng^    [%  Anstr.  760.] 

S.C.  A  MODUS  was  claimed  for  hay.    The   terriers  described  the 

D^  4^  .  modus  to  be  for  all   mowing  grass,   '*  excq>t  clover  and  the 
like.'* 

It  was  objected  that  as  the  artide  excepted  was  not  known  be- 
yond dme  of  memory,  a  modus  containing  that  exception  must  be 
modem. 
[  1445  3  The  Court  thought  that  the  expression  in  the  terrier  was  not  to 
be  taken  as  an  exception  annexed  to  the  modusj  but  merdy  jts  a 
memorandum  that  the  modus  covered  natural  hay  only,  and  did  not 
extend  to  modem  artificial  grasses. 

» 

(a)  Sce^ofuftowT.  i{o<Arroiihliipnill77,  wbcRttecaseioatlib^^ 
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Tr.  36  Geo.  III.    A.  D.  1796.    Scac.-  .     ^^^^- 

_,  Scott 

Scarr  v.  Trinity  College,  Cambridge^  and  ^Fooc?.     [3  Anstr.  760.]  '         ▼. 

Trm.  ColL 

The  original  bill  was  filed  for  agistment*tithe ;  this  cross-bill  g^^ 
was  to  establish  modiises.     It  stated  .that  there  are  and  immemo-  4  Wood's' 
rially  have  been  certain  ancient  (towns,)  townships,  hamlets,  and  dis-  Ag^ent 
tricts,  within  the  rectory  and  .parish  of  Aisgarlk  in  the  county  of  «  »  predial 
York^  called  A.,  B.,  and  C,  distinguished  by  certain  well  known  contrfbu- 
boundaries  and  limits  ;  that  by  ancient  usage,  custom,  or  prescrip-  ^ry  ^«</* 
tion,  nil  the  lands  within  the  said  township,  (hamlets  and  districts,)  the  foUow- 
and  tlie  owners  and  occupiers  thereof,  have  been  immemorially  ex-  j||f .JT™'* 
empt  from  the  payment  of  all  predial  tithes,  &c,  or  any  other  satis-  are  and  im- 
faction  for  the  same  than  the  yearly  sum  of  4j5.  4if.  payable  to  the  j^^^^^lj^^ 
rector  on  Micfiaelmas~day  in  each  year,  or  as  soon  after  as  de-  certain  an- 
manded,  which  hath  immemorially  been  raised  by  way  of  con-  2l^**AamI 
tribution    among    the    owners    and    occupiers    of   such    lands,  fefs,  and 
and  constantly  been  paid  by  them,  or  some  of  them,  to  the  said  J^Silfi  the 

rectors,  &C.  rectory  and 

The  cause  was  argued  in  a  former  term,  and  several  questions  ^^«,y^  in 

arose ;  the  most  material  was.  Whether  the  modus  laid  for  all  pre-  the  county 

dial  tithes,  covered  tithe  of  agistment?     It  was  proved  that  agist-  called  -i., 

ment-tithe  had  never  in  fact  been  received,  and  that  by  the  opi-  -^.j&cwdis- 

Tiion  of  the  country,  it  was  not  payable ;  the  places  for  which  the  by  certain 

exemption  was  claimed  were   very  extensive    moor  lands,  about  ]«^eW  known 

*>  Doundaries 

20,000  acres.  and  limits; 

that  by  an- 
cient usage,  custom,  or  prescription,  all  the  lands  witlun  the  said  townsfUps,  ^c*  and  the  owners,  ftchave 
been  immemorially  exempt  from  the  payment  of  predial  tithes,  &c.  or  other  satisfaction  for  the  same 
than,  &c.  held  sufficiently  laid. 

Partridge^  AnstnUkery  Campbell  and  Topham,  for  the  plaintifis, 
argued,  that  agbtment  is  a  predial  tithe.  Those  tithes  are  called 
predial  which  arise  immediately  froni  the  ground ;  thos^  are  mixed 

•  which   arise  by   the   improvement  or    increase  of  some   animal. 
Agistment-tithe  is  paid,   not  for  the   increase   or   improvement 

.  of  the  animal   agisted,  but  for    the  grass   eaten   by   it,    and  is 
proportioned  to  the  value  of  the  grass,  not  to  the  value  of  the 
actual  improvement ;  Freem*  329.  HMmdi  v.   Whadcock,  Hardr. 
184.    Ellis  r.  Satdj  Lindw.  194.     JDegge  2 I'll  therefore,  where  Supra isse. 
the  occupier  of  land  does  not  agist  his  own  cattle,  but  those  o(f 
strangers,  the  tithe  for  the  agistment  of  barren  cattle  is  due  from  E  1446  ] 
the  occupier,  as  being  owner  of  the  grass  for  vfhich  the  tithe  is 
paid  i  but,  if  the  cattle  Hre  profitable,  the  owner  of  them  is  accountr 
able  for  the  tithes.     Underwood  v.  Gibbm,  Bwib.  S.    Fisher  v.  Le-  Infra  i582. 
men,  9  Vin.  38.  pL  1*     If  the  grass  has  before  paid  tithe  of  hay,  no  Supra  626. 
tithe  is  due  for  agistment  of  the  afterqmth ;  then  the  tithe  is  at- 

*  tached  to  the  grass,  not  to  the  cattle. 

Vol.  IV.  M 
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1796.         Burian^  Grakam^  HdUsl  and  Bdl^  fiirtbe  defisndanty  maintuned 
'    that  agistment  is  a  mixed  dthe.    They  oonsidered  predial  tithes  as 


V.         those  which  are  taken  immedialeiy  from  the  groand,  and  relied 
Trm,  cwr.   ^^^^^1^  ^^  ^^  ^^^  2  &  S  £.  6.  c  IS.  as  proving  that  distinction. 

tiJCST^'  By  that  statute,  all  predial  tithes  are  to  be  set  out  in  their  proper 

«M^^f^  kind,  on  penalty  of  forfeiture  of  the  double  value ;  this  presumes 

ownenand  that  all  predial  tithes  are  such  as  may  be  set  out:  agistment-tithe 

^PJJI^  cannot.    If  it  were  the  tithe  of  die  grass,  it  would,  when  severed 

Oi>iMtkNi,  from  the  ground,  be  subject  to  the  same  rules  as  hay  or  any  other 

no*  mrrad  ^^^  severed  in  any  other  way ;  but  if  hay  or  turnips  pulled  up  are 

to  be  wi-  given  to  profitable  cattle,  as  cows  or  sheep,  two  tithes  are  due ;  one 

^^^1^2^'  for  the  hay  on  severance,  the  other  for  the  increase  of  the  cattle, 

orer-niled.  So,  if  the  grass  agisted  paid  a  tithe  on  severance,  a  second  tithe 

^^^  would  be  due  for  the  increase;  but  the  law  b  othtfwise:  it  cannot, 

!^^yj?i  therefore,  be  a  tithe  due  for  the  grass  on  severance,  but  for  the  de- 

pttvlby  the  pasturing  of  the  cattle ;  and  the  value  of  the  grass  is  only  the  mode 

owpenwd  of  ascertainiuff  the  valueof  the  airistment. 

or  sane  of        The  rule,  that  agistment-tithe  shall  be  paid  by  the  occupier,  not 

tfam.  ov«r-  |3y  the  owner  of  the  catde,  is  a  mere  rule  of  conv^ence.    1  RolTs 

Oiif»ctioM,  Abr.  656.  Deg.  p.  2.  c.  5.     If  it  were  a  rule  arising,  finom  the  na- 

!!^^tfbe-  ^^^  ^^  ^^  ^^^  ^  ^^^  ^^^  ^^  P^^^  ^^^  therrfore  payable  by  the 
.ingoMtri-  owner  of  the  grass,  the  same  rule  must  hold  as  to  commons;  a 
^^IJJ^  commoner  would  not  be  liable  to  agistmentrtithe,  for  the  grass  is 
jMbla  to  not  his ;  but  the  law  is  otherwise.  Bunb.  S.  Animals  reared  for 
or  teUed  '  ^^  plough  or  pail  do  not  pay  tithe  when  young ;  if  the  tenant 
ui0«  tapi^  changes  his  mind  and  sells  them,  agistment-tithe  becomes  due  finom 
iriwvld  hate  the  first :  this  must  be  for  their  eating.  If  it  were  tithe  of  the  grass 
been  mede  {^  would  have  been  due  immediately,  and  would  not  have  depended 
that  the  on  a  futute  event.  Accordmgly,  archbbhop  Winchetseoj  in  his 
Oeoen?'  Institutions,  first  considers  the  tithe  of  com  and  other  things  ckariy 
should  hsTe  predial ;  he  then  treats  of  wool  and  other  mixed  tithes,  then  of  pas- 
^^  *  turage,  lastiy  of  personal  tithes,  considering  agistmentp-tithe  as  some- 
that  the  thing  between  mixed  and  personal  tithes ;  mixed,  as  being  doe^  for 
po'iy^reyl  ^®  cattie ;  personal,  as  consisting  of  a  money  payment  only.  UnA^ 
ed  liberty  to  ^aoood  194.  *  treats  it  only  <<  tcmquam  pr^edialis /'  i.e.  reGemUing 
i^ed  wft-  predial  tithes.  Waison  ranks  it  as  a  mixed  tithe,  (a) 
uMMt  de  They  also  argued,  that  the  sum  of  45.  4td.  for  20,000  acves  of 

&c.  and'      pasture  land  was  so  small  that  it  could  not  possibly  be  meant  to 
then  prayed  comprehend  airistment-tithe. 

the  Mune  The  original  bill  being  only  for  agistment4ithe^  tiie  eross-biU 

""^^^^y  ^    could  not  be  filed  to  establish  a  modus  for  predial  tithes,  for  no 
*[  1447 1  P^i&l  tithe  has  been  demanded. 

Macdonaldy  Chief  Banm.  — We  are  clearly  satisfied  that  this  is  a 
predial,  not  a  mixed  tithe.    The  dtttmction  is,  that  predial  tithes 


m  ■■ 


(4)  Cha.  50. 
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arisd  imnfediftfely  from  the  scrfl ;  thode  are  mi:(ed  ifhich  arise  me-      1796* 
diately,  through  the  ihcMise  of  animals.    The  argaments  used  on     ^ 
the  part  of  the  farmers  prove  in  a  satisfactory  manner  that  agist-         v. 
ment-tithef  id  the  tithe  of  the  grass  eaten,  and  therefore  it  arises  im-     ^"**-  ^^' 
mediately  ftom  the  soil.    The  mode  in  which  the  different  sorts  of 
tithes  hare  been  elapsed  by  writers  npon  the  subject  can  have  little 
Iveigbl  in  sueh  a  question;  and  the  statute  of  £tf.  6.,  so  much  relied 
on,  does  not  seem  hitended  to  draw  an  accurate  line  between  the 
dtfefent  species  of  tithes.    It  affixes  a  penalty  on  not  setting  out 
predial  tithes ;  that  musft  be  understood  as  relating  to  those  only 
whieh  are  capable  of  being  set  out. 

The  next  qaestion  atose  upon  the  description  of  the  places  for 
whidi  the  modus  ^as  elaimed.    One  of  flie  drvi^ons  was  proved  in 
.  evidende  not  to  be  a  township  or  hamlet ;  but  it  was  proved  that  the 
huKk  described  in  the  bHl  by  that  name  were  known  as  a  division 
or  distriet  of  the  parish,  and  the  bounds  were  defined  in  evidence. 
It  Was  objected,  that  one  who  claims  to  establish  a  modus  or  othe^ 
enstom  against  general  right,  must  define  accurately  and  truly  the 
place  ta  be  Covet'ed  by  h.     The  words  *^  townsh^  hamlets,  or 
districts  of  ^•,>  £.,  and  C/*  cannot  be  taken  to  mean  that  each  of  the 
tkrise  is  a  township,  a  haitflet,  and  a  district;  and  if  that  were  the 
weuiing,  it  h  iSisptoyhi  m  evidence,  as  to  one  at  least    If  it  is  left 
imdefiilitely,  as  to  each,  that  it  is  either  a  township,  or  a  hamlef^  or 
a  district,  this-  is  bad.  There  may  be  a  hamlet  of  ^.  and  a  district  of 
A»    For  which  is  the  modus  claimed  ?    Upon  the  face  of  the  bill 
they  may  all  be  districts,  and  nbt  townships  or  hamlets ;  one  of  them 
is  so  in  &ct.  But,  although  a  township  or  hamlet  is  a  known  legal 
definite  quantity  of  lands,  a  district  is  not;  as  the  bounds  are  not 
considered  by  the  lafw  a9  certain  and  definite,  they  must  be  defined 
by  metes  and  bounds'  in-  faying  the  modas.    Scott  v.  AUgood^    Mere   flopnissa; 
not  even  the  computed  number  of  acres  is  set  forth.     The  averment  [  1448  3 
that  these  districts  are  distinguished  by  well-known  boundaries 
and  limits^  cannot  avail;  in  every  cose  the  setting  out  of  boundaries 
night  eqiudly  be  dispensed  with  by  an  avenheht  that  they  were  well 
known.   , 

The  Ccutt  thought  this  description  su^cient  In  that  part  of 
Ysr-Mhri?,  consist!^  of  extensive  moors,  the  parishes  are  divided 
into  certttln- districts^  \lriii^h  are  as  Well-known  cRvisions  as  the  parish 
itself;  herevthe  districts  at^  stated  to  be  distinguished  by  well  known 
hounds;  ff  that  is  true,  as  is  proved  in  evidence  to  be  the  case,  it 
seems  perfectiy  useless  to  set  out  the  limits  in  the  bill. 

Another  (Ejection  was,  that  the  modus  was^  claimed  for  the  owners 
iod  ooeapiers;  whereas  the  owners  j  as  such,  could  not  cfadm  a  custom 
to  be  eiceibi^  from  tithes,  for  none  are  due  from  them. 
The  objection  was  6yer-nded. 
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1796.  It  was  objected  that  the  bill  did  not  state  the  modtu  to  be  de- 

.g^^^  mandable  at  all;  it  only  averred  it  to  have  been  immeinorially  paid 
▼•  —  not  that  it  was  immemorially  payable.  It  may  be»  that  the  modn 
'  may  now  be  found  inconvenient  to  the  &nners;  there  is  no  aver- 
ment that  it  is  mutually  binding.  It  is  said  to  have  been  raised  and 
paid  by  the  owners  and  occupiers,  or  some  of  them;  this  is  no  aver- 
ment of  a  right  to  demand  it  against  any  one;  the  owners  are  not 
liable  in  common  cases  to  pay  a  satisfaction  for  the  tithes ;  there 
must  be  a  specific  averment,  therefore^  to  make  them  liable  to  pay 
a  satisfaction  for  the  exemption  of  the  occupiers  from  tithes. 

To  this  it  was  answered,  that  the  daim  of  ezempticHi  firom  pay- 
ment of  tithes  in  kind,  or  any  other  satisfaction  for  the  same,  than 
the  sum  of  45.  ^d^  was  an  admission  of  that  sum  being  due  and 
payable.  A  sum  payable  as  a  modus  for  any  tract  of  land,  as  an 
ancient  farm,  &a,  is  in  its  nature  demandable  fixMn  any  oocnpier  of 
any  parcel  of  the  place  covered ;  an  averment  of  its  being  so  would 
be  superfluous.  It  is  stated  to  have  been  paid  in  fact  by  owners  and 
occupiers,  or  some  of  them ;  that  is,  by  some  of  them  for  themselves^ 
and  the  rest  all  being  liable,  llie  introducing  the  ^  owners'*  as 
liable  to  it,  may  be  understood  only  as  referable  to  those  owners 
who  are. liable  to  it  from  their  situation,  as  being  both  the  occupiers 
and  owners  of  their  lands ;  or,  it  may  be  understood,  that  both  the 
owners  and  occupiers  are  liable,  and  the  clergyman  has  douUe 
Sapni4S7.  security  for  his  demand.  Owners  may  be  liable.  Clarke  v.  Ord^ 
Supn  275.    Cawper  v.  Andrews^  Hob.  39. 

The  court  over-ruled  the  objections. 
C  14*49  ]  The  averment  that  the  sum  due  as  a  modus  had  been  immemo- 
rially raised  by  way  of  contribution,  was  argued  to  be  contradicted 
by  the  evidence.  In  fact  no  contribution  had  ever  been  made;  the 
.  money  was  sometimes  paid  by  a  few  farmers,  more  frequently  raised 
out  of  the  toll  of  a  cattle-gate,  to  which  the  proprietors  of  the  three 
districts  were  not  all  entided,  nor  were  the  others  exclusively  the 
owners  of  it;  at  other  times  it  was  paid  out  of  the  profits  of  some 
quarries  which  belonged  to  a  manor,  of  which  the  owners  of  lands 
in  those  districts  were  entided  Xo  the  profits. 

It  was  insisted  that  the  averment  of  payment  by  contribution, 
being  introduced  as  a  part  of  the  modus,  must  be  proved :  the  fact 
of  contribution  cannot  be  shewa  in  any  instanoe,  and  the  payment 
out  of  the  catde-gate,  in  particular,  has  no  resemblance  to  a  con- 
tribution among  the  tenants  of  these  lands ;  it  is  a  paymoiit  by 
other  persons. 

The  Court  thought  the  evidence  sufficient  to  support  the  aver- 
ment of  a  contribution.    As  between  the  rector  and  the  farmer,  the 
fact  of  payment  alone  is  material,  the  contribution  stated  is  not  a 
•part  of  the  modus  itself;  it  is  not  ayerred  to  be  necessary  that  the 
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rector  should  call  upon  each  fiumer  for  his  share,  and  take  the  risk  1 796.  / 
of  their  general  payments.  He  is  entitled  to  call  on  any  one  for 
the  whole ;  as  between  him  and  the  tenants  the  satisfaction  for 
tithes  is  then  complete.  The  bill  goes  on  to  state  how  the  one  ^^^  ^^^' 
who  has  paid  the  whole  shall  be  reimbursed  by  contribution;  but 
contribution  may  be  made  in  any  manner  the  tenants  may  agree; 
and  whether  in  fact  it  may  in  every  case  have  been  levied  from  all, 
in  just  proportions ;  or,  whether  the  money  of  strangers  may  not 
have  been  mixed  in  the  payment  of  this  trifling  sum,  are  questions 
of  no  moment,  as  between  the  rector  and  the  tenants;  being  in  its 
nature  contributory,  every  payment  must  be  referred  to  that  nature, 
and  is,  as  between  the  rector  and  the  tenants,  a  payment  by  con- 
tribution, (a) 

The  following  objections  were  also  taken  to  the  form  of  the  bill. 
That  the  modus  being  contributoiy,  all  persons  who  were  liable  to 
the  contribution,  or  to  be  called  upon  for  the  whole  by  the  rector, 
should  have  been  made  parties,  so  as  to  be  bound  by  the  decree. 

That  the  rector,  the  collie  being  an  eleemosjmary  foundation 
of  which  the  King  is  visitor,  the  Attorney  General  should  have  been 
a  party* 

That  the  bill  was  bad,  as  joining  suits  improperly.     It  prayed 
liberty  to  examine  aged  witnesses  de  bene  esse^  and  that  their  testi- 
mony might  be  recorded,  and  then  went  on  to  pray  relief  in  the  C  ^^50  3 
same  matter  to  which  the  examination  of  those  witnesses  went. 
,   These  objections  were  over-roled. 

An  issue  was  durected  to  try  the  modus. 


M.  37  Geo.  III.    A.  D.  1796.    Scac. 

Potts  ▼•  Duratit  and  others.    [S  Anstr.  789.] 

The  plaintiff  claimed  tithes  as  vicar  of  Flixton  in  SttffolJc.    He  s.  c. 
offered  as  evidence  of  his   right;,   an  instrument  without  a  seal  i)ecr?592. 
remaining,  which  purported  to  be  an  endowment,  dated  1321,  and  An  instru^ 
another  dated  14*  12,  having  a  seal  annexed,  purporting  to  be  an  ^^ngto 
inspexzmus  under  the  seal  of  the  bishop  of  Norwichy  and  containing  ^  «Q  ^^' 
a  copy  of  the  former,  which  it  stated  to  be  then  in  the  registry  of  wi^out"^ 
the  diocese.    These  two  papers  belonged  to,  and  were  produced  by  ■**^»  •"*  ^ 
Mr.  Astle^  (the  keeper  of  the  records  in  the  Tower,  and  himself  purportiD^ 
a  considerable  collector  of  ancient  MSS.)    who  had  purchased  ^  be  an  tn- 
them  at  the  sale  of  the  effects  of  the  late  Mr.  Martin^  an  eminent  thereof  un- 

collector,  (ft)  darthe     . 

\ 

(a)  See  Chaytor  ▼.  2Vm.  Coll,,  Anstr.  841.  MSS.  through  his  wife,  who  was  widow  of  Mr. 
infra  1459.  Bp;  of  Hereford  ▼.  Cotoper,  3  Swanst.  Leneve,  the  keeper  of  the  records  of  the  Chapter- 
158.  IK  supra  711.  *        .  .      '  house,  Wettmiruter,  in  which  nuuny  of  the  writ- 

(b)  Mr.  Martin  obtained  this  and  maojt»Ciier    in^s  of.  the  smaller  monasteries  ar»  depositad; 
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1796.         He  al»  prodoced  a  record  in  the  archdeacon's  registry  of  that 
•   jp^^       diocese^  of  the  hi4ucdon  of  a  vicar  in  1S21  (a  few  months  after 
▼.         the  endowment)  to  the  vicarage  *^  de  novo  ordindtam.*    The  aug- 
mentation-office and  bishop's  registry  had  been  searched,  but  no 
■ad  of  the    endowment  or  copy  of  it  could  be  found.    The  rectory  beloi^ged  to 
p^ectodtti*  .^^  nunnery  of  FUxUnh  which  was  dissolved  by  27  H.  8. 
eoming  out       *Btdrt<m^  Portridget  and  Alexander^  for  the  defendants,  pbjected 
hands  un-     that  this  evidence  ^a^  not  admissible.    An  endowment  is  like  a 
^S^^     terrier,  an  ecdesiastipal  munimen^  which  ought  by  law  to  \3e  kept 
matter  in      in  the  registry  of  the  diocese,  and  has  its  authenticity  froni  being 
^141?  1 1  ^^^^'^  "*  *^*  repository.    The  copy  kqjt  by  the  nnnnery  ought 
"^  to  be  in  the  augmentation-office.    Unless  the  instrument  comes 
from  one  of  these  offices,  it  is  not  entitled  to  be  received  as  an  en* 
«  Sapn       dowmenf.  Alkins  v.  HaUon'^y  Miller  v.  Foster.f    So  in  the  case  of 
t  Ibid.  n.     the  Chandos  pearage^  the  House  of  Lords  rejected  a  piece  of  eti- 
denpB  coining  Sron^  the  Askmaiean  museum.     The  prodnctipn  of 
the  fx>py,  verified  under  the  seal  of  the  ordinary,  throws  a  suspicion 
on  both.    The  only  motive  for  taking  such  a  copy,  to  be  k^t  with 
the  original,  must  have  been  that  the  original  was  defaced  or  worn 
out  by  length  of  time. 

GrahamfPhimer^vfaAFcfdianquef  on  the  other  side*  —  The  gene- 
ral inclination  of  the  courts  in  modem  times  has  been  to  consider 
olgections  to  testimoi^y  as  applying  to  the  credit  rather  than  the 
adimssibili^  of  the  evidence,  (a)  In  this  case  the  credit  of  the  in- 
struments is  unimpeachable.  It  is  proved  by  the  induction  of  the 
vicar,  IS21,  that  there  was  an  endowment  then  lately  made,  whidi 
is  not  found  in  any  of  the  proper  repositories.  It  is  proved  that 
this  is  of  the  hand-writing  of  that  time ;  and  it  is  impossible  to  shew 
an  interest,  either  at  that  time  or  afterwards,  in  those  persons,  firom 
whom  Mr.  AsUe  purchased,  to  fiUiricate  a  foigery. 

Even  a  terrier  may,  by  the  determination  of  the  conrt  of  King^s 
Bench  in  MiUer  v.  Foster^  be  received  in  evidence,  although  com- 
ing out  of  private  custody.  But  the  custody  of  a  terrier  is  more 
near^  of  the  essence  of  the  instrument ;  it  becomes  a  terrier  by  be^ 
ing  returned  to  the  bishop.  An  endowment  is  like  any  other  grant. 
The  custody  is  immaterial,  unless  as  a  circumstance  aftcting  the 

P— ^  ■     "  ■  I  ■!      I  I  ■    ■  I       ,  ■       I      ■     I  .  I      .  ,  ,, 

lience  it  was  sug^eated  that  they  had  originaUy  Leneoe  haTing  taken  out  dieae  MSS.  ftom  the 

come  ftora  th«U  repository.     These  circumstances  registry,  and  ftirgotten  to  restaae  Ibem,  or  dM 

'  -were  stated  hy  Mr.  AttU  to  the  court,  on  his  h&K  iMfinf  an  *n|iiT«wffVy  ^  dp  so:  %a^  tWs 

being  examined  to  prore  the  eihibits.     After  the  testimony  had  been  before  the  comC,  and  conn- 

dedaion  of  the  court,  rejecting  the  evidence,  the  dered  as  fiurts  in  dw  cnnae,  iIkn^  not  ob  Iks 

counsel  lor  the  defendants  presMd  to  ha?e  leave  record,  and  that  tiiej  oogfat  tbsielnrf  to  be  p«t 

to  exhibit  interrogatories  to  prote  the  facts,  and  in  such  a  form  as  to  haive  die  same  wrigbt  on  rs- 

■Iso  to  prove  the  seal  to  be  the  bidiop's,  and  the  hearing  or  appeal.  — The  ontri  tfaongfal  lbs  i^ 

deeds  to  be  in  tl^  mode  of  writing  used  in  the  pHcation  to  «id  to  tlw  nc«i4  after  te  dsoce 

«imelliey  bore  date,  thi^  these  facts  n^gfat  appear  irreguhur,  and  it  was  reused  Mcoidin^y. 
OD  the  record  for  th^  purpose  of  a  r^bearing  gr        (a)  Walion,   ▼.    SMieg^    1  Term   Kcp,  SOa 

appeal.     They  insisted  on  the  probability  of  Mr«  B*  T.  A^,  Bcp.  temp.  Hard.  35S. 
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Jcredit  of  the  evideDce  produced,    'fhe  most  suspicious  of  ail  custody     3  796. 
is  tliat  of  the  party  interested  in  the  contents,  yet  all  deeds  and      p^^ 
charters  relating  to  private  concerns  are  in  that  cystody.   The  regis-        ▼• 
•ter  of  the  diocese  is  the  repository  of  ecclesiastical  endowments, 
and  other  deeds,  as  the  private  charter-chest  of  an  individual  is 
expected  to  hold  the  muniments  of  his  estate.    Yet  evidence  ad- 
duced from  other  quarters  may  be  good. 

It  is  not  true  that  the  registry  of  each  dioce^  contains  all  the  [  1452  ] 
muniments  whidb  properly  ought  to  be  lodged  there;  many  are 
<ei(tremely  defective,  none  perfect.  There  being  no  endowment 
iif  this  vicarage  found  there,  while  it  is  clear  one  did  exist,. proves  a 
deficiency  in  this  case.  The  augmentation-office  is  still  more  im- 
perfect. On  the  disscdution  of  the  monasteries,  few  of  them  had 
any  desire  to  preserve  their  muniments  for  the  use  of  their  plun- 
derers. Many  carried  them  to  .Bcwi^,  others  suffered  them  to  be 
dispersed  in  private  hands;  many  of  which  h^ve  been  saved  and 
collected  by  the  curiosity  of  individuals*  If  a  man  has  lost  a  deed 
for  any  space  of  time,  does  it  lose  its  authenticity  by  ever  having 
been  in  the  casual  possession  of  a  stranger  ?  It  must  even  be  argued 
that  a  document  which  has  ever  been  auffibred  to  go  out  of  the  pub- 
lic custody,  although  afterwards  restored,  has  for  ever  lost  its  claim 
to  be  admitted  as  evidence.  In  this  case^  the  endowment's  coming  ' 
into  private  hands  is  accounted  for,  eith^  from  the  history  of  the 
dissolution  of  the  monasteries,  or  by  suf^KMfing  it  to  have  been  takto 
out  of  the  registry  by  MuLeneve. 

Supposing  the  original  endowment  not  to  be  admissible,  as  not 
having  a  seal  nor  the  authenticity  derived  from  public  custody,  that 
will  let  in  the  in^peximm  as  evidence*  It  is  ft  copy^  and  the  original 
lost.  The  seal  proves  itself  independent  of  all  other  circum- 
stances, (a)  Even  a  new  grant  from  a  corporation  is  so  proved* 
The  production  of  the  first  without  a  seal,  which  is  the  essence  of 
a  deed,  explains  tho  necessity  of  the  convent  obtaining  firom  the 
bishop  this  confirmation  of  its  existence. 

The  case  of  the  Chandos  peerage  turned  upon  the  nature  of  the 
paper  produced :  it  was  a  pedigree  made  o'lt  by  a  stranger^  who 
did  not  appear  to  have  had  any  access  to  know  the  correct  history 


^a)  The  fiiUowing  note  was  found  in  the  hand-  BvtrUn^  clerk,  and  /Ttfldm,  aH|.  ooncecning  the 

wntinff  of  Mr.  MartiMf  out  of  whose  pOMeuion  tithes  df  HerrmgweU^arm  in  1756.'* 

the  endowment  was  purchased  by  Mr.  MUe,  Upon  referring  to  the  minutes  in  the  Exche- 

'«  The  Honourable  Jame$  West^  Esq.  M.P.  for  qiMr.4teinber  book,  96tb  February  1756,  it  ap- 

Sl  AUKm*9,  has  the  original  deed,  in  which  the  pears  that  n  deed  corresponding  to  the  above 

abbot  and  convent  of  St.  Edmuruft  Bury  convey  description  was  read  in  evidence.    (See  8  Wood's 

te  St.  amfinu^t  Ha^pUal  in  JSury,  two  portions  ]>ecr.  J24<) 

<rf  tithes  of  the  demesne  of  fferringweil  in  Sufolk,  Mr.  Vest  was  •  great  antiquary  and  collector  of 

'Hiis  deed  was  produced  before  the  four  Barons  curious  MSS. 

«f  the  £n;lKqmr  on  hewing  the  cause  between  , 
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1796.     of  tlie  family,  and  not  recognized  as  authentic  by  being  placet 
atnonir  their  muniments. 


PolU 

r.  *The  case  stood  over  for  the  opinion  of  the  court  on  this  point.  * 

•riT^si  Macdonaldy  Chief  Baron.  —  This  cause  has  stood  over  for  the 
court  to  deliberate  on  the  admissibility  of  the  two  instruments  pro- 
duced by  the  plaintiff.  The  objection  is,  that  they  come  out  of  the 
hands  of  a  privaCe  person,  instead  of  that  repositoiy  which  the  law 
has  allotted  to  such  instruments.  It  was  attempted  to  trace  them 
from  that  repository,  but  we  do  not  see  sufficient  probable  testimony 
j  of  that  fact,  and  can  only  consider  them  as  coming  out  of  private 

custody.     The  present  possessor  bought  them  out  of  another  private 
collection;  we  can  trace  them  no  further.  * 

As  the  distinctions  upon  this  subject  are  not  very  clearly  defined^ 
wc  have  consulted  with  others  of  the  judges  how  &r  the  courts 
(  ought  to  go  in  admitting  such  testimony ;  and  we  are  satisfied,  that 

this  is  an  attempt  to  go  further  than  the  courts  ever  have  gone,  or 
ought  to  go.  The  instruments  come  out  of  the  custody  of  a  private 
person,  perfectly  unconnected  with  the  matters  contained  in  them. 
In  genera],  an  ancient  manuscript,  the  actual  execution  of  which 
cannot  now  be  otherwise  proved,  receives  authenticity  frxMU  its 
being  found  in  that  place  in  which  such  an  instrument  ought 
properly  to  be.  It  is  true,  that  where  a  connection  can  be  establishied, 
'  so  as  reasonably  to  account  for  the  custody  in  which  the  instruments 
are  found,  the  courts  have  somewhat  relaxed  the  rule^  and  admitted 
them  to  be  read,  though  not  coming  from  exactly  the  most  proper 
repository.  In  JMSUer  v.  Foster^  I  have  reason  to  believe  that  the 
court  of  King^s  Bench,  in  granting  a  new  trial,  proceeded  upon  the 
ground  of  the  connection  between  the  terrier  and  the  custody  in 
which  it  was ;  and  a  strong  corroborating  circumstance  in  that  case 
was,  that  the  terrier  was  found  annexed  to  an  old  lease  of  the 
prebend  of  nearly  the  same  date.  But,  where  the  custody  is 
merely  private  and  wholly  unconnected  with  the  subject-matter, 
the  courts  have  never  gone  the  length  of  admitting  such  papers  in 
evidence. 

In  the  present  case  there  are  considerable  circumstances  to  induce 
a  belief  of  the  authenticity  of  the  instruments  produced ;  the  un- 
impeachable character  of  the  gentleman  by  whom  they  are  pro- 
duced, the  improbability  of  any  person  having  had  an  interest  to 
fabricate  them,  the  appearance  of  the  instruments  themselves,  and 
the  corroboration  given  by  the  induction,  which  mentions  an  en- 
dowment to  have  been  then  lately  granted,  would  probably  be  suf- 
ficient to  convince  any  mind  of  Uieir  authenticity,  if  they  could  be 
received  in  evidence  consistently  with  the  rules  of  law^ 
found  k^th«       '^^®  plaintiff  offered  in  evidence  a  terrier  signed  by  the  vicar 


JJWfWlU^ 
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^  tind  inhabitants ;  it  was  found  in  the  r^istry  of  the  archdeacon  of     1796. 
the  diocese.  ^^^ 

Burton  objected^  on  behalf  of  the  impropriate  rector,  (who  was     _  y. 
also  proprietor  of  the  greatest  part  of  the  parish),  that  this  was  not 
admissible,  as  not  coming  out  of  the  proper  repository.  arehdear 

Tbe  court  said,  that  terriers  were  in  fact  often  deposited  there,  ^  L'^^ 
and  over-ruled  the  objection.  Buaaibk.  - 

He  then  objected  diat  the  terrier  was  not  evidence,  as  between  Ateninr^at- 
the  rector  and  vicar,  in  ascertaining  the  tithes  of  each.   A  tenier  is  ^^SlIj^ 
an  >ecclesiastical  instrument  directed  by  the  bishop  to  ascertain  the  ^^  impro- 
glebe  lands  of  the  church,  and  the  portions  of  tithes  out  of  the  to^or  b^ 
parish.     To  that  extent  it  has  authenticity  as  a  legal  jnstiliment.  ^^J?^^ 
The  tithes  in  the  parish  are  not  rq^larly  included  in  it.    They  a|e  endenoe^' 
indeed  in  practice  always  inserted,  and  the  terrier  becomes  evidence  "^"^^^^ 
between  the  vicar  and  the  inhabitants,  by  being  signed  by  both.  cWmed  by 
.  As  against  the  rector,  he  contended  that  it  was  not  admissible  on  ^^^^'^ 
either  ground.  *  ' 

He  informed  the  court,  however,  that  he  recollected  a  case  in 
which  the  same  objection  was  made  in  this  court  while  Xord  Chief 
Baron  Skyrmer  presided  in  it:  the  court  were  divided  in  opinion, 
and  came,  to  no  determination  till  after  his  resignation  (a),  when 
Liord  Chief  Baron  Eyre  and  a  majority  of  the  court  being  in  favour 
of  the.  testimony,  it  was  admitted. 

The  court  over-ruled  the  objection* 

The  plaintiff  proved  that  he  was  entitled  to  some  tithes  in  kind, 
but  a  composition  having  been  received  by  his  predecessors  for  many 
years,  it  could  not,  through  the  negligence  of  all  parties,  be  ascer- 
tained what  dthes  in  particular  were  due  to  him. 

The  court  directed  an  issue  to  try  whether  he  was  endowed  <^ 
any  and  what  tithes. 


M.  37  Geo.  III.    A.  D.  1796.    Scac. 

WooUaston  and  others  v.  Wright  and  others.    [3  Anstr,  1801.3 

The  liberty  of  Shenton  in  Leicestershire  lies  principally,  if  not 
wholly,  in  the  parish  of  Market  Bomorth*  It  contains  about 
1400  acres.  The  plaintiff  WooUaston  was  lord  of  the  liberty,  and 
owner  of  the  greatest  part  of  it;  the  other  plaintiflb  were  the  te-  [  1455  ] 
nants  occupying  his  lands  there.  An  immemorial  payment  ^  had 
been  made  by  the  lord  of  the  liberty  to  the  rector  otSibson^  in  lieu 

(a)  In  Mr.  AfutnUher*9  Report  tt  is,  «  after  might  naturally  thinkt  that  where  no  profiaionary 

his  death, '*^  but^  9a  Six  John  Skynner  Is  a^\  Uy-.  oompeaaatlon  had  been  solicited^  no  termsy  no 

ing,  I  have  ventured  to  substitute  the  word  "  re-  conditions  insisted  upon,  the  vacancy  must  have 

signation'*  instead  of  **  death."     The  candid  been  occasioned  by  death,  not  by  yoloatary 

reader,  whilst  he  gUdly  admits  the •  correction,  9ioo«     (Sir  H.  Qwill.) 

will  cicuae  the  mistake*    The  learned  Ueportbr  '       ' 


/ 
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17M.     of  litha  of  some  part  of  the  lOxf^  to  vhidi  ha  was  eutitledL 
There  was  evidence  that  the  land  tithaUe  to  the  rector  cfSiiam 


T.  was  nineteen  jrarda  of  landy  about  a  third  of  the  liberty.  A  money 
^'^^  payment  having  been  also  made  for  many  years  to  the  rector  of 
tarl^  JUoTibs^  Bomorthj  the  locali^  of  the  lands  tithaUe  to  each  was  in 
tocrtdblidi  process  of  time  forgotten.  The  rector  ofSiZsaa  claimed  his  7/.  a  year, 
wiidi  faaot  The  plaintifi  admitred  his  dainu  Thft  tttiUoit  6[  Market  Bogajorik 
^v«^i^d.  daimed,  and  sued  for  tithes  of  Ae  whole  liberty.  The  plaintifl& 
cUmii«  fil^  this  bill,  praying  that  the  amdki  of  7JL  m%;ht  be  estiddisbed ; 
^Bmi^  that  the  rector  of  Jforib^  AanDora  and  Ae  rector  of  S^^ 
oMtiifanm  interplead  as  to  the  tithes  to  be  oovered  by  the  ?/•  moduss  and 
^^^  that  a  commisainn  might  issoe  to  ascertain  what  lands  in  the  liberty 
moim^m^  were  within  the  parish  or  rectory  ciSthMMf  and  what  within  the 
mtwBtm^  odier  parish  or  rectory. 

istriyiiii         The  rector  of  Sibton  admitted^  that  be  was  only  entitled  to  the 
Moduf  in  lieu  of  the  tithes  of  lands  in  tibe  liberty  due  to  him. 

Neamhamf  Burion^  and  SianUj/j  for  the  rector  ci  Martet  Bogmarth^ 
took  the  following  objections  to  the  IhU  : 
Aconmiis.  1st,  Thatabill  will  not  lie  to  establish  a  amdki  which  is  not 
U^^  dispntpd ;  the  rector  of  Stbmm  chums  nothing  dse.  fid.  That  the 
botn^hrics  two  rectOTS  claiming  diflferent  things,  the  one  tithes  in  kind,  the 
rMh»  toKikm  Other  a  mpiitMj  could  not  be  called  upon  to  interplead.  Sd»  That 
v;«rytm^^  the  commission  could  not  be  granted.  4th,  That  the  other  ownen 
^nSS^!^  of  the  lands  in  the  liber^  ought  to  haTe  been  parties. 

Partridg€f  Pkaaery  and  SuttoMy  for  the  plaintifls.  -^  The  rector  of 
Market  Boemortk  claims  tithes  of  the  whole  liberty.  If  it  is  all  in 
his  parish,  we  are  entitled  to  sue  to  establish  a  monejr  payment  to 
another  ecclesiastical  person  9a  a  dischaige  against  the  leotor.  If 
it  is  not  in  bis  parish,  he  has  no  interest  in  it,  and  cannot  take  the 
otgection.     The  rector  of  Sibson  does  not  object. 

An  interpleader  lies  where  two  persons  daim  the  same  right. 
The  right  in  dispute  b  the  tithes  of  a  portion  of  the  liberty ;  when 
that  question  is  disposed  of  between  the  two  rectors,  the  mode  of 
payment,  whether  by  modus  or  in  kind,  is  a  collateral  drcnmstanoe 
not  fssential  to  the  right. 

Supposing  it  to  be  settled,  that  a  commission  cannot  issue  to  settle 
the  boundaries  crf^  parishes,  for  the  purpose  of  tithing,  yet  the  odier 
part  of  the  prayer  may  stand;  we  pray  a  commission  to  ascertain 
the  boundaries  of  the  parish  or  rectory*  The  rectory  may  not  be 
[  1456  ]  co-extensive  with  the  parish.  If  this  is  a  portion  of  tithes  of  the 
rectory  of  Sibson  in  the  parish  of  Market  B^worth^  (as  rather  seems 
to  be  the  case),  a  commission  to  ascartnin  the  boundaries  of  the 
rectories  can  only  afiect  the  ri^ts  of  the  tithe-owners,  without 
'  b^Ting  any  effect  on  the  parochial  rights.  This  will  take  it  out  of 
the  case  of  Atkins  v.  Hattofu 


.    As  to  the  4th  objection,  it  appears  that  the  modus  is  payable  by     1796. 
the  owner  of  thid  liberty,  who  is  owner  of  most  of  the  lands ;  as   j^^,^^ 
being  the  person  who  pays,   the  presumption  is,  that  the  lands        ▼. 
covered  by  his  payment  are  those  which  belong  to  him,  stated  in     ^"^ 
the  bill*    The  law  will  not  presume  that  he  is  paying  for  the  ex- 
emption of  other  lands  than  hb  own. 

The  court  were  of  opinion  for  the  defendant,  on  all  the  ob- 
jections* 

The  bill  was  dismissed*  {a) 

M.  87  Geo.  III.   A.D.  1796.   Scac. 

Turner  y.  WilUa$ns.    [SAnstr.  8290 

This  was  a  bill  Ibr  tithes  of  the  agistment  of  barren  and  unpro-  S.C 
fitable  cattle.    The  defendant  in  his  answer  said  nothing;  as  to  \^^^  ^^. 
dbeep^  and  his  depositions  also  went  only  to  oAer  cattle  depastured.  A  faiu  for 
The  plaintiiF  proved  that  riieep  had  been  agisted  on  the  farm.  SSeonght 

Bmi&n  and  I^ompstm  objected,  that  by  diis  loose  mode  of  laying  !9i^°!^ 
the  demand,  the  defendant  was  entrapped  into  a  belief  that'  only  aprJS^ 
aveat  cattle  were  inquired  aftar,  and  had  directed  his  attention  to  ^  ^^ 
them  only.    Although  sheep  are  properly  cattle,  yet  in  common  nimedtoiM 
language  they  are  seldom  meant  to  be  included  in  that  general  ^|J^^ 
term.    In  suits  for  tithe  of  ag^stinent^  it  is  the  universal  practice  abl*. 
to  demand  it  for  sheep  expressly,  and  there  is  a  good  reason  for  it. 
'Sheep  are  not  sappeaed  to  be  barren  and  unprofitable  eattlcf :  they 
always  yidd  dther  kmbs  or  at  least  wool ;  agistment-tithe  can  only 
be  due  where  diey  are  sold  out  of  the  parish  before  shearing  time,  £  1457  ] 
so  as  to  become  unprofitable. 

Phimer  and  Bkhards  on  the  other  nde. 

Tile  court  thought  the  defendant  misled  by  the  loose  mode  of 
laying  the  demand,  and  refused  to  direct  an  aoocount  as  to  the  agist- 
ment of  sheep.  Tlere  being  contradictory  evidence  as  to  agistment 
of  other  cattle,  an  issue  was  directed. 


M.  37  Geo.  III.   A,D,  1796.    Scac* 

Wood  V.  Wray  and  otheis.    [3  Anstr.  888.] 

The   plaintifi^  lessee  of  the  rectory  of  Ai^arth  in  Yorkshire,  S.C. 

tinder  Trinity  CoUege,  Cambridge,  sued  for  several  species  of  tithes,  ^^^  ^^q^ 

■  ■     * 

(a)  In  Etuier  tenn  fUlowing,  tbe  cwMe  of  endeaee  ina^  tenfeM,  kmd-tex  ■■ecwmcnte,  Ac. 

WiigJU  Y.  Fog  came  qu  to  be  argued.    Tbe  pl«iii-  of  tlie  nature  of  the  paynent.     The  coart  (at  the 

tiff  sued,  as  rector  of  Market  JSotworth,  for  an  shtings  after  Trinity  term)  directed  an  ianie,  to 

account  of  tithe  in  kind  of  the  biida  held  by  tbe  try  whether  the  payment  of  7/.  to  the  rector  of 

.defendants  in  SIhenion.     They  set  up  a$  a  defence  Sibrni  ia  in  liei4  of  the  tithea  of  all  or  any  part 

the  payment  of  7L  a  year  to  the  rector  of  ^iftfon,  of  the  defendant's  hmd^  in  SherUon*    (4  Wood's 

us.lktt  of  OthBtoramw  ptrtof  <S3kMto«,  and  gMee  Dwr.  59S.| 
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1796.     more  e^ecially  agigtment-tithes.     Two  of  the  d^endantd»  Wn^ 
J-.      and  Chapman^  answered  jointly,  setting  up  moduses  to  cover  hay  and 
T.         agistment  tithes.     Chapman  said  he  held  as  owner  *' •certain  lands 
^*^'      withith  the  township  of  T.  consisting  of  twenty  acres,  or  there- 
in dcfcrib-  abouts,  and  also  of  seven  beast-gates  or  cattle-gates  in  certain  open 
^^^  CO-      pastures  there  called  A.  and  B^  together  with  common  of  pasture 
Tcred  bj  ■     on  the  moors  or  commons  within  the  township ;  which  fiirm,  lands, 
there  ibould  ^^  grounds,  were  part  of  an  andent  estate  within  the  said  township 
^l^nchA     which  theretofore  belonged  to  Jl  C;  that  the  other  part  thereof 
deacriptioo    Consisted  of  eleven  acres  of  meadow  land,  or  thereabouts,  and  three 
^l^ISTu*  heast-gates,  or  cattle-gates;  and  that  the  last-mentioned  premises 
it,  as  would  also  belonged  to  the  said  defendant,  but  during  the  said  years  were 
^H^  to      ^^^  ^^^  ^  tenants."    The  answer  then  set  forth  t^t  the  said  defend- 
give  po«e».  ant  held  as  owner  *^  certain  other  lands  there,  consisting  of  twen^- 
2^^        seven  acres,  or  thereabouts,  which  were  parcel  of  an  ancient  estate 
within  the  said  township  which  theretofore  belonged  to  ^^.,  the 
other  part  of  which  consisted.of  twenty-eight  acres,  or  thereabouts.'' 
The  description  of  the  lands  held  by  the  defendant  Wny  was  simi- 
lar, being  parcel  of  another  ancient  estate.    They  then  set  forth 
^  certain  moduses  payable    for  these   ancient  estates   respectively. 
There  was  evidence  to  shew  the  extent  and  boundaries  of  the  several 
ancient  estates/ 

Btirton,  HdUst^  and  BeJlj  for  tiie  plantiff,  objected,  that  the 
description  of  the  places  covered  hjih^moduses  was  not  suffidentiy 
certain.  The  andent  &rms  ought  to  have  been  set  out  by  metes 
and  bounds.  Here  even  the  name  of  each  andent  £irm  is  not 
C  H58  ]  given,  nor  the  names  of  the  owners  or  occupiers  of  the  other  parcels 
not  hdd  by  these  defendants. 

PartrjUlge^  Campbeil,  and  Tophamf  on  the  other  sid^  insisted,  that 
the  descriptiim  was  suffident  in  an  answer  where  only  the  general 
nature  of  the  de^ce  is  necessary  to  be  set  forth.  The  evidence 
supports  that  defence,  and  makes  out  the  particular  description 
required. 

Macdonaldy  Chief  Baron. — The  question  submitted  to  the  court 
is,  Whether  the  answer  of  the  defendants  has  defined  with  reason- 
able  precision  the  ancient  estates  in  respect  of  which  their  several 
moduses  are  claimed  ?  They  have  not  given  any  description  of  the 
particular  closes  hdd  by  them,  otherwise  than  as  lands  of  certain 
extent ;  they  do  not  name  the  parcels,  nor  describe  their  boundaries. 
It  is  impossible,  therefore,  upon  this  answer,  to  say  which  are  the 
lands  ascribed  by  them  to  each  andent  estate  and  covered  by  the 
modus  attaching  upon  it.  The  description  of  the  ancient  estates, 
of  which  these  lands  are  supposed  to  be  parcel,  is  equally  indefinite. 
They  are  not  named  nor  described  by  boundaries,  nor  even  by  the . 
names  of  the  tenai^ts  of  the  other  portions  of  those  estates.    AH  we 
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Jcnow  of  them  is,  that  they  lie  in  some  part  of  the  township  o(  T. ;     1796* 
but  there  is  no  clue  to  lead  us  to  discover  their  particular  locality. 
It  is  very  true,  that  in  an  answer  considerable  indulgence  is  shewn        t. 
in  setting  forth  the  defence^  and  the  evidence  here  makes  the  case      ^^*^' 
more  intelligible;  but  the  defendant  is  not  to  lie  by  in  his  answer, 
-BXid  give  a  blind  description,  which  the  plaintiiF  cannot  meet  There 
must  be  such  a  reasonable  precision  in  the  description,  as  would 
enable  a  sheriff  to  give  possession  of  the  closes.     Would  this  de^ 
scription  be  sufficient  for  that  purpose  ?  No  issue  could  be  directed 
upon  this  defence.     The  issue  is  in  general  in  the  words,  or  nearly 
in  the  words,  of  the  answer ;  but  here  there  is  no  description  at  all 
of  the  place  covered  by  the  modus.    There  is  nothing  dierefore  to 
try  by  an  issue.     Where  there  is  an  inaccuracy  in  the  answer,  in    ^ 
describing  the  defence,  an  indorsement  on  the  postea  may  remedy 
the  error:    here  the  description  is  .totally  wantmg;  an  indorse- 
ment therefore  could  not  assist  the  case. 
The  defendants  were  decreed  to  account 


M,  37  Geo.  III.    A.  D.  1796.    Scac.  [  U59  ] 

Chaytor  and  others  v.  Trinity  Cdd^e^  Cambridge^  and  Wood. 

[S  Anstr.  841.] 

Woojy^  the  lessee  of  the  college,  having  sued  for  agistment  tithe,  &c. 
this  bill  was  to  establish  a  fnodus.    The  plaintifis  filed  it  as  owners  ^^^'^ 
and  occupiers  of  lands  within  the  township  or  district  of  Thoredy  in  One  owner 
the  parish  of  Ais^arth^  on  behalf  of  themselves  and  the  other  owners  ^ti"^" 
and  occupiers  of  lands  in  the  said  township,  to  establish  a  con-  maj  sue  for 
tributory  payment  of  6s.  Sd.  in  lieu  of  all  tithes  of  hay  and  agistment  thiTothera - 
in  the  towmdiip^     It  appeared,  in  ftct,  that  the  whole  township  be-  ^  establish 
longed  to  the  plaintiff  Chaytor^  except  two  pieces  which  belonged  X^nuJ^ 
to  persons  not  parties.  ^^^^  *® 

Burton^  HoUist^  and  Bell  objected  that  this  not  being  a  parochial 
modtiSy  but  merely  for  a  particular  district,  could  not  be  supported 
by  one  for  himself  and  the  other  proprietors,  but  all  must  be  parties. 
The  allowing  one  to  sue  for  the  rest  is  only  in  cases  of  a  general 
right  claimed  by  all  the  persons  who  stand  in  the  same  relation  to 
the  defendant,  as  the  inhabitants  ot  a  parish  against  the  rector,  or 
the  tenants  of  a  manor  against  the  lord.  It  is  to  save  multiplicity  of 
suits,  arising  from  die  whole  parish  or  manor  being  interested. 

They  also  argued  that  a  contributory  modus  could  not  be  the  sub-  ' 
ject  of  such  a  suit.     For  the  ground  of  allowmg  one  to  support  the 
interests  6f  all,  is,  that  their  rights  are  similar,  and  a  multiplicity  of 
similar  suits  is  avoided  by  it     Here  the  rights  are  not  similar,  but 
there  is  the  same  joint  right^  and  only  one  joint  suit  can  be  brought 
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1796.     to  esiCftUish  die  moAa,  in  irhidi  aH  the  persons  interested  liinst  \^ 
'     ^       parties. 

T.  They  also  objected  to  the  description  of  the  lands  as  a  township  or 

^^^^  ^^  district ;  and  that  the  boundaries  were  not  defined  in  the  bill  by 

abattak,  nor  by  the  namber  of  acres.     In  the  eridence  it  appeared 

to  be  a  township,  and  die  boundaries  were  ascertained  by  the  manors 

on  which  ft  abutted  on  each  side,  (a) 

The  court  over-ruled  the  objections,  and  directed  an  issue  to  try 
the  modus. 

,  '  HI    H      .     Ill 

[  i'460  ]  P.  37  Geo.  III.    A.  D.  1797.    Scac. 

HaU  V.  Machet  and  others.    [3  Anstr.  913.] 

S.C.     ^  This  was  a  bill  for  tithes.    One  of  the  defendants,  Kenyson^  had 

Beer.  52I  ^^^  ft  ^^^  water-mill  a  few  years  before  the  time  for  which  the  UU 
A  water,     sought  an  account.  at  the  ezpence  of  82(M.    He  lived  in  a  netgb- 

mill  utiUi-    1         .  .1 

able  as  a  bouriug  parish. 

£!^d^  *^       ^^^^"^''9  &an^,  and  Grimwood,  for  the  d^ndant,  argoed  that 

in  respect  this  was  a  personal  tithe,  and  therefore  due  to  the  rector  of  the  parish 

oft&e  |Kr.  in  which  the  defendant  resided.    2  Inst.  621.  3  Bulsi.  212,  1  Boil. 

son  to  whom 

U  is  due,  Bep.  405.  Cro*  Jac.  528.  *  4  Mod.  2 1 5.  f  DodsC9i  v.  Olitfer,  Bunb.  73.t 
J^»  Chamberlcyney.  Newte,  1  Eq.  Ca.  Ahr.  366.  9  Vin.  40.  and  1  Bro. 
tithe i^ the  p.  C.  157.$  CarUm  v.  BngkiweUf  %P,  Wm.  462.  ZMtatf  r.Lcnh 
M^ndog.  ^^^»  ^  Bcumard^  Kp  B.  336v  Another  necessa^eenaeqiience  of  its 
The  titheof  being  a  personal  tithe,  and  so  reeogdiMd  in  idl  these  cases,  is,  diat 

proat  beiof  ^y  ^^  ^^^  P^>^  ^^  ^^  ^^^  ptofits  is  due  for  tithes.    And  io 
only  due.     Chomberloyne  v.  Newie  it  is  expressly  decided  that  the  cbai^ges  of 
tbefintdto.  building  the  miU  are  in  the  fivst  pbce  to  be  deducted.  Thosechaiges 
f^^tL    '^^  being  yet  repaid,  no  dthe  will  be  due  to  either  reetor. 
case  of  a  Partridge  and  Bell^  for  the  i^ntiff,  contended  that  at  least  for 

Mw  Mill  in  ||}^  purpose  of  deciding  to  whom  the  tithe  was  due^  it  was  a  predial 
tion  of  the  tithe,  payable  rectori  loci.  ||  ChmdeyY.  FalMng^uxm^  I  Shsm^Bep.  281. 
7^i^;^ue,  Cii'^215.  1  BolLAir.  641.  The  case  of  Cfem&rigw  v.  NeaU, 
in  the  na.  ooly  decides,  as  to  the  mode  and  extent  of  payment,  that  it  shall  be 
m%X  to  ^^oflaputed  as  personal  tithes  are.  That  it  is  not  a  personal  Htfae  itt 
be  set  upon  vespect  of  locality  is  clear  from  this,  that  a  modus  for  land  eov«rs  a 
dJ^^  mill  erected  thereon*  2  Inst.  490.  f  Bussd  r.  More,  I  Bell.  Air.  651. 
A  finuer  ••  TaU)ot  V.  Mn^  3  Atk.  18.  ffGachesv.Haynes,  Exoheqner,  19tk 
downa fi«ld  ^^^*  1  ?^^  9^^  *hme  1 7S4«  That  was  a  case  where  an  exemptioa 
in,  any  poi^  y^^  claimed  for  the  land,  under  an  indosure  act,  and  the  question 

tions  most  ■      v  mi  <■  ^   •        •  . 

amTeoienty  ^^  whether  a  Biiu  newly  erected  was  oofeied  by  the  examptton. 

*  Supra  354.         f  Supra  6S3.        %  Supra  596.        %  Supra  676.        fl  Supra  98S. 
f.Siipni  1S57.        ••  Snpm  78S.       ft  Supm  1SS6. 

(a)  See  Scott  t.  Trin,  CM*  Anstr.  760.  tupta  1445. 
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The  court  hdcl  that  it  was ;  that  the  tithe  of  mills  was  u  predial     1795. 
tithe,  in  respect  of  locali^,  although  payable  as  a  personal  tithe  in 
point  of  quantity,  {a) 

*As  to  the  deductions  to  be  made,  only  the  annual  expences  oui  be 
claimed  as  such  in  any  personal  dthe.    The  defendant  being  the  proYided  he 
owner  of  the  mill,  no  rent  is  paid  nor  can  be  deducted.    Chamber^  tithe^of  aU 
Uttfne  T.  Neoote  was  the  case  of  a  tenant  (b)  *^^  ^^ 

The  case  stood  over  till  this  day.  fore  aoy  L 

Macdanald^  Chief  Baron,— r The  principle  upon  which  the  tithe  canM^d 
of  mills  depends  seems  now  clearly  fixed  by  CAamberlqyne  v.  NeusUs  be  not  done 
and  Gaches  v.  Hcynesy  and  the  other  cases :  it  is  now  settled  that  it  is  i?**'^^f  ^,* 
to  be  considered  as  a  predial  tithe,  so  far  as  regards  its  locality,  and    ^  ^ 

the  person  to  whom  it  is  payable;  but  in  the  mode  of  payment  it  is 
to  be  treated  as  a  personal  tithe. 

With  regard  to  the  deductions  to  be  made  before  the  plaintiff 
shall  claim  his  proportion  of  the  clear  residue,  considerable  doubt 
has  been  raised.  On  the  one  hand  it  is  said,  very  truly,  that  it 
would  be  an  extreme  hardship  on  the  present  incumbent,  if  the 
whole  expences  of  building  the  mill  were  to  be  deducted  out  of  the 
first  profits,  because  that  would  probably  take  away  his  chance  of 
ever  being  benefited  by  it.  On  the  other  hand,  till  some  retribution 
is  made  for  the  original  expence,  we  cannot  begin  to  charge  the  ' 
miller  with  any  thing  as  his  clear  profit. 

If  the  mill  were  in  the  hands  of  a  tenant,  it  would  be  a  very  plain 
case.  The  tenant's  dear  gain  is  what  remains  to  him  after  payment 
of  rent  and  other  expences ;  and  in  Chaniberlayne  v.  NewtCy  that 
must  have  been  one  of  the  deductions.  Now,  although  this  mill  is 
in  the  hands  of  the  owner,  the  same  measure  of  justice  is  applicable 
to  it  as  if  it  were  in  lease.  It  is  capable  of  having  an  annual  value 
or  rent  set  upon  it,  and  when  that  is  ascertained,  it  may  be  deducted^ 
as  if  it  were  rent  actually  paid.  We  shall  tlierefore  direct  the  De- 
puty Remembrancer  to  inquire  and  set  an  annual  value  or  rent  on 
the  mill ;  and  after  deducting  that  rent,  and  other  incidental  ex- 
pences of  servants,  &c.,  the  defendant  to  account  for  the  tithe  of  the 
dear  profits. 

Partridge  suggested  that  the  whole  rent  or  annual  value  ought 
not  to  be  deducted:  rent  of  a  mill  is  paid  for  two  things,  the  water 
and  the  machinery ;  in  many  places  the  principal  part  of  the  rent 
arises  fitNn  the  value  of  the  fall  of  water;  that  being  the  natural 
benefit  arising  firom  the  fireehold  is  most  properly  the  subject  of 


(a)  This  oMe  wm  meBtioned  by  JSsrtoit  {mm-  ia  that  cue  the  mit  ivee  aUowed  »  a  dedttction, 

CUM  curitB),  who  was  counaal  In  it  Ibrtfae  mUlcr ;  ui  taking  the  acoeuat  beftire  the  Marter ;   but 

if(Eifi{/!cUwa8ontheo(hcriide;  it  came  oa  upen  notliing  appeand  in  the  record  from  which  it 

a  motioa  for  a  new  tdal.  could  be  ascerlMDod. 

(6)  Searches  were  made,  to  difloorer  wfaedier 

21 


V. 

Uaekett. 
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^*^^^*     tithes ;  the  deduction  ought  only  to  be  proportioned  to  the  value  of 
jETotf       ^^^  madiinery,  as  a  recompence  for  the  charges  of  erecting  it. 

The  court  thought  that  it  was  necessary  to  have  one  general  rule 
for  all  cases ;  that  the  whole  rent  must  be  deducted,  as  an  expence, 
in  the  case  of  a  tenant,  and  the  same  measure  ought  to  be  adhered 
to  in  the  case  of  die  proprietor,  (a) 

Another  point  in  the  cause  was  this :  One  of  the  defendants  oc* 
cupying,  among  other  lands,  a  piece  of  meadow  of  nine  acres,  cut 
it  down  at  four  several  times,  and  set  out  the  tithes  of  each  cutting 
separately,  as  it  was  cut.  He  gave  evidence  that  from  the  stocking 
of  his  farm,  and  other  circumstances,  particularly  the  danger  of 
floods,  this  mode  of  husbandry  was  more  convenient  to  him  tlian  to 
cut  all  at  once.     He  gave  notice  to  the  plaintiff  at  each  cutting. 

For  the  plaintiff  it  was  objected,  that  the  cutting  down  so  small  a 
field  at  four  cuttings  could  only  be  justified  firom  absolute  necessity, 
as  it  gaVe  so  much  trouble  to  the  clergyman, 
Supn96i.        For  the  defendant  was  cited,  Erskine  v.  Ruffle. 

The  court  held  the  rule  to  be,  that  all  the  hay  cut  down  in  a  field 
at  any  one  time  must  be  tithed  before  any  part  of  it  could  be  carried 
away ;  but  the  quantity  to  be  cut  at  each  time  was  in  tlie  discretion 
of  the  &rmer,  unless  there  should  appear  a  design  to  defraud  or  vex 
the  clergyman,  under  the  pretext  of  convenience  to  himself.  As 
the  mode  of  husbandry  in  this  case  was  fairly  accounted  for,  they 
held  it  well  enough,  (fi) 


June  3.    A.  D.  1797.    Dom.  Froc. 

Gamons  y*^Bamard, 

S.C.  In  Michaelmas  term  ITS?,  the  plaintiff  filed  a  bill,  as  vicar  of  the 

Deer.  377-  P^^ish  church  o{  South-Cave  in  the  county  of  York,  in  the  court  oJ 

Anstr.  296.  Exchequer,  against  the  defendant,  both  as  occupier  of  lands  withii' 

P.  cTios.  ^®  parish  aforesaid}  and  the  tithable  places  thereof,  and  also  ai 

(2d  ed.)  rector  of  the  impropriate  rectory  of  South^Cavcy  to  compel  paymen 

oompd  an  of  the  tithe  of  agistment  of  sheep  and  lambs,  and  other  barren  and 

^^^hl/^  unprofitable  cattle,  fed  and  depastured  upon  the  lands  so  occupied 

consequen-  by  the  defendant,  during  the  years  1786  and  1787;  admitting  by 

^^^  his  bill  that  the  defendant,  as  rector  of  the  parish,  was  entitled  to 

and  a  rector  the  tithes  of  hay  and  com,  wool  and  lamb^  but  claiming  all  agist* 

(a)  Tlie  court  ordered  Uie  deputy  to  take  an  allowance  for  the  same,  and  to  ascertain  and 

accoant  of  what  was  due  from  Jf.JT.  for  the  tithe  make  a  reasonable  allowance  for  servants*  wages, 

ai  the  dear  yearly  gains  or  profits,  if  any,  at  his  repairs,    and   other    eipences    and    outgoings, 

said  mill ;  and  in  order  to  ascertain  such  dear  4  Wood's  Deer.  590.    See  also  Maniy  ▼.  Taylar, 

yearly  gains  and  profits,  the  Deputy,  in  computing  3  Yes.  &  Beam.  71 .  u^. 

the  same,  was  ordered  to  set  a  yearly  value  in  the  (6)  But  see  LetUhct  v.  Levimonh  12  East  2S9. 

nature  of  a  rent  upon  the  said mill^  and  make  an  infira. 
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ment  laihe  as  vicar;  and  allying  generally  his  title  by  endowment,     1797. 

or  otherwise.  camotu 

The  defendant  by  his  answer  to  the  plainUfiTs  bill,  insisted  that        ▼. 
the  plaintiff  was  not  entitled  to  any  agistment  tithe,  but  that  the 

defendant,  as  rector  impropriate,  was  entitled  to  the  tithe  of  agist-  haring 

ment  of  sheep,  and  all  other  barren  and  unprofitable  cattle  fed  and  ^  tit^Tto 

depastured  within  the  said  parish,  and  the  tithable  places  thereof;  all  the  tithes 

and  in  support  of  such  title,  the  defendant  stated  by  his  answer,  that  questions 

for  a  great  number  of  years  last  past,  one  penny  for  each  sheep,  and  ^^^'^^  J® 

one  halfpenny  for  each  lamb  d^astured  within  the  said  parish,  and  the  vicary » 

sold  out  afier  Candlemas^  and  before  the  next  shearing  time,  had  ^^jl^^ 

been  paid  to  the  rector  impropriate  of  the  parish,  and  that  no  pay-  ought  not 

ment  had  ever  been  made  to  the  vicar  for  the  tithe  of  agistment  of  J^^JJJjf *ntji 

sheep  depastured  within  the  said  parish,  or  for  any  other  barren  or  the  tide  of 

unprofitable  cattle.  ^  JJ^ 

Issue  being  joined,  and  witnesses  examined,  publication  passed,  established 

and  the  cause  was  set  down  for  hearing,  and  was  heard  in  Trinity  ^nl^  m  *~ 

term    1791.  jury;nnl«s 

In  support  of  his  right  the  plaindff  produced,  1st,  An  ancient  made  out  in 
survey  of  the  prebend  of  South  Cave^  to  which  this  rectory  was  ap-  *h«  ™<»* 
propriated,  without  date,  but  apparently  of  great  antiquity,  entitled  ntisfiictory 
**  Eaienta  prebeTide  de  South  Cave^*'  entered  in  a  manuscript  book  "^nner. 
found  iu  the  registry  of  the  dean  and  chapter  of  Yorky  whereby  it 
appeared  what  species  of  tithes  belonged  to  the  prebendary  as  i*ector 
and  what  to  the  vicar ;  stating  the  prebend  ofSouth^Cave  to  consist 
in  predial  and  mixed  tithes  of  theparish,  and  afterwards  enumerating 
as  belonging  to  the  prd>eod,  the  predial  tithes  of  the  whole  town 
of  Covey  also  the  predial  tithes  of  two  carucates  of  land  in  the 
town  of  Brom/leetj  and  of  two  carucates  of  land  in  the  town  of 
Vaxfient  (being  towns  within  South^Cave) ;  and  the  tithes  of  hay 
from  all  the  meadows  within  Cave  and  Fax/lent^  as  well  as  of  wool 
and  lambs,  from  the  feedings  depastured  throughout  the  said  parish ; 
and  stating  that  the  personal  tithes,  and  those  of  flax  and  hemp,  ob- 
lations, and  mortuaries,  and  all  small  articles,  belonged  to  the  vicar 
The  following  is  a  copy  of  this  ancient  survey : 

«'  Extenta  prebende  de  Soutbcave. 

<<  Prebendar*  de  Southcave  consistit  in  decis  pdialibos  &  mixtis  de  [  14G4  ] 
pochia  de  Cave  &  poch'  eccie  de  Wadword  8c  mcdietatis  eccie  de 
Otteley.  Ad  pochiS  de  Cave  ptinent  villa  ejusdem  &  villa  de 
Briighelflent  Oxemerdike  &  Faxeflent  in  villa  de'  Cave  ptinent 
pbende  una  carucata  terre  cu  ptinent  quam  het  in  dnico  U,  dtcie 
pdiates  tocios  viUe  &  Scdm  extentii  regiu  pdce  ville  ptinet  quindeci 
carttcate  Itt  ilm  dccie  pdiales  duar*  carucat'  fre  in  villa  de  Brughel- 
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1797%  flent  &  daar*  carucat*  fire  in  ville  de  Fazflent  8c  deSa  Feni  omn' 
CarmmM  P^^^  ^^  ^*^^  ^  Faxflcnt  lanc  &  agnor'  in  pascais  pdce  pochie  se 
T.  depastur'  except'  omftz  templar'  &  domui  Sci  Leonard  Ebor' 
^inentibz  ilm  dicont  ^  pbend'  llet  in  dicta  pochia  jurdiooni  ad 
correccSes  cxcessunm  poch  8c  ibm  delinquencia  faded  &  eSs 
audiend'  &  defminand'  Hm  decima  pdial'  nni'  dimid'  came'  Ire 
jux^  Wythelay  ptinet  pbend'  qua  templar'  nuc  occupant  &  in 
psenti  non  solvnt  Ilm  decta  cefii  acr'  pti  que  templar'  de  noTO  sut 
adquisiti  &  in  psenti  de  hits  nuliam  solvnt  &  sex  acr'  pti  quas 
hospitularii  de  novo  occuparnt  &  nulla  ex  hiis  deciam  solvnt  & 
dice  acr'  pti  quas  prior  &  convetus  de  War{a  occupant  &  medietate 
ejusde  decie  solve  conldicut  &  decia  pti  cujusda  Laur'  de  Faxflent 
quod  n&c  templarii  occupant  &  nuUain  deciam  inde  solvt  Item 
hSies  manetes  aqud  Oxeffidyke  colunt  octoginta  &  sex  acr'  2c  tres 
ptit'  pprs  laboribz  infra  pochia  pdcam  &  eccia  nichil  inde  pcipit 
sed  templarii  deciam  integ'lit'  recipiiit  que  eor*  sunt  Svi  un'  acju- 
vant'.  Item  decie  psonales,  &  lini  canobii  oblacoes  &  pncipalia 
decedent'  8c  omnia  minuta  ptinent  vicar  injuste  tn  detinet*  ab  eode 
deciS  cujusda  piscar  infra  pochiam  situate  8c  fixe  sup  feodo  Set 
Leonardi  &c  laycis  ad  firmam  dimisse,  Nullos  hct  tenentes  apud 
Cave." 

[  1465  ]  2d,  An  entry  in  manuscript  in  BiU.  Cotton.  Claud.  B.  3.  in  the 
British  Museum,  entitled  ^^Bi^istrum  Catiarum  Compasitum  EccUsut 
Sancti  Petri  Eboraci  a  tempore  Hen.  Primi  ad  tempora,  Edwardiprimi 
regis  Anglie;"  containing  a  survey  or  extenta  prebende  de  Souths 
Cavef  which  agreed  almost  in  words  and  in  substance  altogether 
with  the  former. 

dd,  The  most  ancient  existing  terrier  of  the  revenues  and  ecclesi- 
astical dues  belonging  to  the  vicarage  of  SoiUh^Caoe^  dated  in  the 
year  1716';  setting  forth,  that  to  this  vicarage  belong  **  ail  manner 
of  tithes,"  (except  com  and  hay,  wool  and  lamb)  '^  and  are  paid 
as  followeth,  yearly,  at  Easter  J*  And  then  proceeding  to  enume- 
rate many  species  of  tithes,  and  the  mode  of  payment,  but  without 
mentioning  agistmentp-tithe  in  particular.  Several  other  terriers 
from  the  year  1716  to  the  year  1786,  agreeing  with  the  first,  that 
tp  this  vicarage  belong  all  manner  of  tithes,  except  com,  hay,  wool 
and  lamb ;  but  differing  therefrom  in  the  assertion  ^  that  tlie  tithes 
are  paid  aa  followetli  yearly  at  Easter,  and,  instead  thereof^  stadng 
that '  they  are  or  ought  to  be  paid  as  they  severally  become  due, 
but  are  generally  paid  at  Easter^  yearly.' 

4th,  The  accounts  of  Mr.  Eobinsofi,  a  former  vicar,  from  the 
year  1759  to  the  year  1782,  whereby  it  appeared  that  he  received 
all  tithes  except  com,  hay,  wool,  and  lamb,  under  the  denominations 
following,  hemp,  line,  mill,  kiln,  house,  hens,  eggs,  offerings^  foals, 
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ploughs,  gee0€y  turkieS)  ducks,  dove-coat,  chamber,  cows,  calves,      1797. 
orchards,  gardens,  close,  rape,  turnips,  potatoes,  clover  and  mustard-    "^    ^ 
seeds,  saintfbin,  saintfinn-seeds,  bees,  pigs,  seeds,  &c.  mentioning         ▼. 
thirty  instances  at  least  of  payments  having  been  made  to  hirn  for    '^'"^^^'^ 
turnips,  xnz,  thrice  105.  once  175.  once  1/.  105.  twice  Ss.  once  6s. 
the  rest  fix>m  6d.  to  Is. ;  for  rape,  6/.  \9s.  M.j  9l-  ](>.,  71.  Is^  I5s. ; 
for  rape,  &c  20/. ;  for  clover,  lOs.  6d. ;  for  saintfoin  ]/.  6s.  Bd.;  and 
for  saintfoinseed  3s. 

Parol  evidence  was  also  produced  in  support  of  the  plaintifiTs 
right,  to  prove  that  the  vicar  had  received  all  tithes  arising  within 
the  parish  (except  com,  hay,  wool,  and  lamb,  and  also  except  one 
penny  for  each  sheep,  and  one  halfpenny  for  each  iamb,  sold  out  of 
the  parish  between  Candlemas  and  the  next  shearing  time,  received 
by  the  rector  impropriate) ;  and  that,  in  the  idea  of  the  parish, 
those  payments  of  one  penny  and  one  halfpenny  were  for  the  tithe 
of  wool  and  lamb,  and  not  for  agistment-tithe. 

That  before  the  inclosure  of  the  open  Fields  within  South* 
Cave,  which  took  place  in  the  year  1785,  all  the  lands  in  the  parish, 
(except  a  very  few  closes  adjoining  the  town),  were  open  common  C  1^^^  3 
fields  in  tillage,  affording  little,  if  any,  tithe  of  agistment ;  which 
was  a  tithe  then  scarcely  known,  but  which,  after  such  inclosure, 
became  of  great  value. 

That  the  cultivation  of  turnips  within  the  parish  was  of  modem 
introduction ;  the  first  growth  in  the  old  inclosures  being  from  forty 
to  fifty  years,  and  in  the  open  fields  from  twenty  to  thirty  years 
before  the  sujt. 

That  the  manner  of  compounding  with  the  vicar  for  the  tithe  of 
turnips,  had  been  by  his  receiving  from  the  owners  and  growers  of 
the  turnips,  after  the  rate  of  two  shillings  in  die  pound,  on  tlie 
amount  of  money  received  for  such  turnips  as  happened  to  be  sold 
or  to  be  eaten  on  the  ground;  and  afi;er  the  rate  of  five  shillings  an 
acre,  when  the  turnips  were  pulled  and  taken  away  by  the  owners 
or  growers,  or  eaten  with  their  unprofitable  cattle  after  having  been 
pulled* 

It  was  observed  by  the  plaintiff,  that  his  written  corresponded 
with  his  parol  evidence,  the  result  of  the  whole  being,  that  9II  tithes 
within  the  parish  belong  to  the  vicar  (except  com,  bay,  wool,  and 
kmb),  which  are  payable  to  the  rector  impropriate,  or  to  some  one 
claiming  under  him :  accordingly,  every  new  species  of  tithes  in- 
troduced into  the  parish,  has  been  received  by  the  vicar.  Instances 
of  this  are  to  be  found  in  turnips,  potatoes,  rape,  saintfoin,  s^ntfoin 
and  other  seeds,  &c.  &c.  &c.  And  that  the  actual  payment  of 
agistment-tithe,  which  had  been  entirely  confined  to  the  article  of 
turnips,  was  ail  on  one  side,  namelyr  in  favour  of  the  vicar,  the 
plaintiff. 
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1 797-         The  evidence  adduced  for  the  defendant  consisted  first  of  the  bill 

~  and  answers  in  a  suit  by  a  lessee  of  the  rectory,  wherein  a  former 

T.        Vicar  was  a  defendant,  against  an  occupier  of  lands,  for  agi«tmentr 

j^omartf.    ^^^  within  the  parish,  in  which  no  decree  was  made.     Evidence 

was  also  given  as  to  sums  of  one  penny  and  one  halfpenny  collected 

by  the  rector,  for  sheep  and  lambs  sold  out  of  the  parish  after  Candle^ 

tnas  and  before  shearing  time,  without  ascribing  these  payments  to 

the  account  of  agistment-tithe. 

It  was  contended  that  these  payments  were  not  made  under  that 
denomination,  or  for  agistment-tithe ;  for  the  more  valuable  tithe 
of  agistment  arising  from  the  other  unprofitable  cattle  within  the 
parish,  nothing  was  ever  rendered  to  tlie  rector :  the  rule  of  the 
canon  law,  and  ecclesiastical  constitutions  (the  plaintiff  observed)  for 
[  1467  2  apportioning  wool  in  different  parishes,  serve  to  shew,  that  these 
payments  were  made  for  that  species  of  tithe. 

By  canon  1S05,  Si  oves  alibi  (Estate  et  alibi  in  hieme  nuiriuniWf 
dividenda  est  decima.  —  Vid.  Cod.  Jud.  Ecd.  692. 

By  a  constitution  of  archbbhop  Winchelsea^  tithes  of  wool  shall 
be  paid  to  the  incumbent,  in  whose  parish  the  shieep  have  remained 
constantly,  from  the  time  of  shearing  till  Martinmas^  thou^  they 
be  afterwards  removed ;  and  if  they  be  removed  within  the  said 
time,  from  parish  to  parish,  each  incumbent  in  whose  parish  they 
shall  remain  at  l^ast  thirty  days,  shall  have  his  proportion  of  the 
wool.     Lindw*  197. 

The  evidence  for  the  defendant  and  plaintiff  the  latter  contended 
was  consistent ;  agreeing,  that  (except  as  to  the  excepted  articles, 
being  corn,  hay,  wool  and  lamb),  all  the  tithes  within  the  parish 
belong  to  the  vicar. 

The  defendant  insisted,  that  the  question  to  be  first  tried  in  the 
cause,  was  a  mere  question  of  title  depending  on  facts.  That  by  the 
receipt  of  the  ancient  paypaents  of  one  penny  for  every  sheep,  and 
one  halfpenny  for  every  lamb,  he,  and  those  under  whom  he  claimed, 
had  been  unquestionably,  for  a  great  length  of  time^  if  not  imme- 
morially,  in  possession  of  the  tithes  of  agistment  of  sheep;  and  that" 
the  defendant  ought  not  to  be  deprived  of  such  possession,  or  his 
title  to  agistment-tithe  in  general  impeached,  except  by  the  verdict 
of  a  jury,  upon  the  facts  evidencing  the  title,  especially  under  these 
circumstances;  and  that  it  was  the  constant  practice  of  courts  of 
eqttity,  under  such  circumstances,  not  to  make  any  decree  ai^ting 
t    ,        the  title,  until  the  title  had  been  decided  upon  at  law. 

The  court  of  Exchequer,  notwithstanding,  on  the  7th  of  Jtify 
1791,  without  any  previous  decision  on  the  title  at  law,  and  without 
directing  any  issue  to  try  the  disputed  fact  of  title,  under  the  order 
of  the  court,  decreed,  that  it  should  be  referred  to  the  Deputy 
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Remembrancer  to  take  an  account  of  the  tithe  of  agistment  de^     1797* 
manded  by  the  bill.  ~ 

QoTfwnM 

The  defendant  ^conceiving  himself  aggrieved  by  this  decision^         ▼. 
applied  for  a  re-hearing  of  the  cause ;  and  accordi j^gly,-  on  the  6tli  .  -^^""^ 
day  of  July  1793,  the  cause  was  re-heard  by  tlie  court  of  Exchequer, 
when  the  decree  of  the  7  th  of  July  1791   was  affirmed;   and  the 
Chief  Baron  Macdonaldj  as  it  is  reported,  delivered  himself  to  the 
following  effect : 

In  this  case  the  plaintiff,  as  vicar  of  South-Cave^  claims  agistment*  i  Anatr. 
tithe.    The  defendant,  considermg  himself  as  impropriator  of  the  ^^^' 
rectory,  also  claims  it;  and  has  insisted  that  he  is  entitled  to  an  [  1468  ] 
issue  to  ascertain  the  right  to  this  species  of  tithe,  and  more  par- 
ticularly to  agistment^tithe  of  sheep  depastured  in  the  parish.     To 
determine  whether  we  have  sufficient  grounds  for  a  decree,  without 
sending  the  question  to  be  tried  at  law,  it  will  be  necessary  to  con- 
sider the  evidence  that  is  before  the  court 

It  is  very  clear,  that  a  rector  is  primd  fadt  entitled  to  the 
whole  tidies;  and  the  vicar  cab  daim  nothing  unless  he  can  shew 
an  endowment,  or  some  evidence  from  which  an  endowment  must 
be  inferred.  Here  the  defendant  also  proves  an  ancient  payment 
to  him  and  his  predecessors  of  one  penny  for  every  sheep,  and  an 
halfpenny  for  every  lamb,  brought  into  the  parish  after  Candlemas, 
and  sold  out  before  shearing-time ;  and  insists  on  this  as  a  per- 
ception of  agistment-tithe.  The  vicar  shews  a  common  money- 
payment  made  to  the  vicars  for  the  last  forty  years  for  turnips;  Ss^ 
per  acre  for  turnips  pulled,  and  2s,  per  acre  for  turnips  eaten  off  the 
ground;  and  insists  that  the  latter  is  to  be  considered  as  perception  ^  „ 
of  agistment-tithe  in  his  predecessors.  7 1 1 . 

But  it  is  clear,  that  this  payment  to  the  vicar  was  not  made  under  Payment  cf 
the  idea  of  being  an  agistment*tithe.     All  the  witnesses  who  speak  2on°foruie 
of  it,  say  they  know  nothing  of  agistment-tithe,  nor  ever  knew  it  tithes  of 
paid ;  and  Bobifison,  the  former  vicar,  did  not  know  of  any  such  whether 
riffht:  then  this,  which  was  not  understood  to  be  paid  as  agistment-  P^^^^  ^ 

.  t  I'll  /.I  '         c'  t       X    '     •*^en  off 

tithe,  cannot  be  considered  as  pernancy  ot  that  species  oi  tithe,  but  the  ground, 
merely  as  proceeding  from  a  confused  notion  of  the  right  of  the  ^*'^!^" 
clergyman  to  some  satisfaction  for  the  turnips,  of  which,  if  pulled  up,  considered 
he  would  have,  received  tlie  tithes.  *'  ?*.*^«* 

agistment- 

The  ancient  payment  to  the  rector  may  be  moi*e  naturally  con-  tithe,  is  no 
sidered  as  a  payment  for  the  wool  of  the  sheep  and  Iambs  sold  out,  ^^^^on 
than  as  an  agistment-tithe.    The  halfpenny  for  lambs,  in  particular,  of  that  spe- 
can  hardly  be  considered  as  such.     The  proper  time  to  pay  tithe  a^^,,,  of 
of,  lambs  is,  when  they  can  walk  and  feed.     Remolds  v.  Vincent^  <>»«  penny 
Bunb.  183.    Britiklom  v.  Edmonds,*    Bunb.  808.      It  would  be  aiieep.and 
highly  unjust  that  lambs,  when  not  eating,  should  pay  half  as  much  >"  ^*^' 
agistment-tithe  as  sheep ;  but  \he  wool  does  bear  that  propordon :  ^"ry  lamb, 
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1797*     and  in  biahop  tVifiehelsea^s  instmctkHis,  this  veiy  proportioa  is  di« 
"  rected  for  the  dergyman  to  observe  in  tidiing  wool.     It  is  a  oommcm 

▼.  pRymoit  for  the  wool*tithe»  but  unknown  as  an  agistnient-«iai;2tciv 
Every  circumstance  tends  to  prove  that  this  is  a  composition  for  the 
brooght  wool  on  the  backs  of  the  sheep  and  hunba  sold  out  of  the  parish ; 
i^iSter^  *  and  it  therefore  appears  that  there  is  no  evidence  of  pernancy  of 
Omdiemat,  agistment-tithe  on  either  side, 
out  bcfora        1^^  vicBT  claims  to  be  endowed  of  all  small  tithes,  except  wool 


and  lamb.  The  first  piece  of  evidause  in  support  of  this  claim,  is  the 
wool' mo-  extenta  prAenda^  the  date  of  which  must  have  heca  before  the  year 
^^^*°  1312,  as  it  mentions  the  knights  tempbirs  as  then  in  possession  of 
sMrfHs.  lands  in  the  parish.  It  is  material  to  observe,  that  in  describing 
*[1469  ]  the  claims  of  the  prebendary  in  the  parish  of  SewM^Cour,  the  extent 
does  not  say,  that  the  rectory  belongs  to  him,  bat  only  the  predial 
tithes;  and  in  the  next  parish,  it  expressly  mentions  the  rectory 
itself  as  a  part  of  the  prebend.  This  difierenoe  of  langnags  raises  s 
great  doubt,  whether  in  fiurt  the  rectory  oiSouth^Cave  was  annexed 
to  the  prebend.  In  describing  the  rights  of  the  vicar,  it  uses  the 
general  words  omnia  minuta  .•  and  it  has  been  aigued,  that  this 
cannot  mean  all  small  tithes,  for  then  it  should  have  been  in  the 
feminine  gender ;  but  can  only  refer  to  the  other  small  does  of  the 
vicar:  this  construction  is  nq;atived  by  what  immediately  follows, 
tnjusU  tamen  detinentur  dedwuB  de pucaria  de  A.  Although  all  small 
tithes  belong  to  the  vicar,  yet  this  particular  small  tithe  is  unjusdy 
withheld  from  him.  Then  the  words  omnia  wunnta  must  refer  to 
small  tithes  as  well  as  other  dues.  This  is  strongly  confirmed  by 
the  iact  of  the  vicar's  having  constantly  taken  all  new  kinds  of  soudl 
tithes  as  they  have  been  introduced  into  the  parish.  The  progres* 
sive  additions  to  their  claims  in  the  terriers^  do  away  the  idea  of 
either  the  extenta  prebendiBj  or  the  terriers  being  meant  to  enumer- 
ate all  the  articles  to  which  the  vicars  had  a  right. 

The  parol  evidence  gives  no  light  upon  the  subject*  except  in 
confirming  the  evidence  of  the  terriers  as  to  some  undisputed  fi^ts; 
and  as  the  extenta  prebenda  and  the  terriers  af^iear  to  us  sufficiendy 
to  prove  the  nature  of  the  endowment,  it  is  not  probable  that  any 
material  parol  evidence  can  be  given.  Thus,  in  the  case  of  jBarUgr 
V.  Walters^  1  Wils.  170.  parol  evidence  of  enjoymoit  for  fifty  years 
contradictory  to  the  written  documents,  was  fadd  merely  to  be  a 
usurpation  on  the  ancient  right 

The  defendant  rests  on  his  common  law  right  as  rector,  but  has 
not  made  out  his  title  to  that  character :  it  is  donbtfiil  whether  he 
is  not  a  mere  portionist  of  certain  small  tithes,  and  certainly  he  has 
had  no  enjoyment  of  small  tithes,  except  wool  and  lamb.  The 
extenta  prebenda  sufficiently  proves  the  nature  of  the  endowmenty 
and  is  strongly  confirmed  by  the  terriers.    As  the  whole  Uam  upon 
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written  e^i^idence,  and  the  decree  does  not  bind  the  right,  we  think,  1797. 
according  to  the  determination  of  the  case  in  Wilson^  that  an  issue  camoM 
is  unnecessary,  and  the  decree  ought  to  stand.  ^  ^ 

The  defendant  thinking  himself  aggrieved  by  these  decrees,  ap- 
pealed to  the  House  of  Lords,  praying  that  the  same  might  be 
reversed,  and  that  the  plaintiff's  bill  might  be  dismissed,  or  an  issue 
might  be  directed  to  try  at  law  the  title  of  the  plaintiff  to  the  tithe  of 
agistment,  and  especially  his  title  to  the  tithe  of  a^stment  of  sheep. 
And  assigned  the  following  reasons : 

1.  The  right  of  a  court  of  Equity  to  decree  an  account  and  pay-  Printed 
ment  of  tithes,  at  the  suit  of  a  person  claiming  such  tithes,  must  ^^^  ixmls. ' 
be  grounded  on  a  clear,  unquestionable  legal  right  to  tithes  in  the 
plaintiff,  or  in  some  person  in  trust  for  him ;  the  right  to  the  ac- 
count being  merely  consequential  to  the  legal  right  to  the  tithes* 
The  courts  of  Equity  have  therefore  constantly  made  a  distinction 
between  those  cases,  in  which  the  title  of  the  plaintiff  to  the  tithes 
claimed  is  not  generally  disputed;  (as  where  it  is  objected  only  that 
the  lands  from  which  they  are  claimed  are  exempt,  or  discharged 
from  payment  of  tithes;  or,  that  the  tithes  claimed  are  not  payable 
in  kind,  but  are  to  be  satisfied  in  some  other  manner,  as  by  pay- 
ment of  a  modusj  or  composition  real ;)  and  those  cases,  in  which 
the  title  to  the  tithes  claimed  is  denied  to  the  plaintiff,  and  a  tide  is 
set  up  in  another  person.  In  the  first  description  of  cases,  the 
defendant  claiming  the  benefit  of  an  exemption,  or  discharge^  or 
of  a  modus  or  real  composition,  acknowledges  the  original  tide  of 
the  plaintiff^  as  alleged  by  him,  but  qualifies  that  dde  either  by  an 
absolute  discharge  from  payment  of  the  tithes  demanded,  or  by  a 
right  to  satisfy  that  demand,  otherwise  than  by  payment  of  the  tithes  > 
in  kind. 

In  the  second  description  of  cases,  the  existence  of  that  title  to 
the  tithes  in  question,  which  the  plaindff  claims,  is  absolutely  and 
totally  denied ;  and  it  is  objected,  that  the  tide  is  in  some  odier 
person  :  and  in  these  cases,  if  the  person  in  whom  the  title  is  thus 
stated,  has  had  pernancy  of  the  tithes  claimed,  the  bill  is  in  effect 
an  ejectment  bill,  and  ought  to  be  treated  like  other  bills  in  equity, 
which  may  be  termed  ejectment  bills.  In  all  cases  where  the 
legal  tide  of  the  plaintiff  has  been  disputed  on  bills,  which  may  be 
properly  called  ejectment  bills,  it  has  not  been  the  ordinary  practice 
of  courts  of  Equity  to  make  any  decree  whatsoever,  except  for  the 
purpose  of  assisting  the  trial  of  the  dtle  at  law,  where  such  assist- 
ance has  been  necessary;  and  this  practice  has  been  applied  in 
many  cases  by  the  court  of  Exchequer  itself  to  bills  for  dthes.  In 
ft  case  -of  Scoti  v.  Airei/  and  others,  in  Trinity  term  1779,  where  [  1471  ] 
a  bill  was  filed  by  Dr.&o//,  as  rector  of  Simonboumej  claiming  ^"P'''*^^^'*;^ 
tithes  of  com  and  hay  against  the  defendants,  several  of  whom 
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1797.     were  occupiers  of  lands  within  the  parish,  and  the  Airmfi  were 

"Z owners  of  part  of  the  lands,  and  claimed  the  tithe  of  com  and  hay 

T.  of  their  own  lands,  and  of  those  occupied  by  the  other  defendants; 
Barnard,  ^^^j  j^  appearing  that  the  Aireys^  and  those  under  whom  they 
claimed,  had  received  the  tithes  in  question,  and  made  them  the 
subject  of  settlement,  for  above  160  years,  although  they  could 
shew  no  original  lawful  title  to  such  dthes,  the  court  of  Exdie- 
qoer  dismissed  the  bill,  refusing  to  pve  the  rector  any  relief  in 
equity,  until  he  had  established  his  title  to  the  tithes  at  law.  la 
SupcftiiTT.  Edwards  y.  Lord  Vernon^  Hilary  1781,  the  court  of  £xcheqner 
Supi»ifi65.  followed  the  authority  of  Scott  v.  Airey*  And  in  Mtnobey  ▼•  Ei- 
mead^  in  Hilary  term  1784,  sir  Joseph  Mawbey  claiming  as  impro- 
priate rector  tithe  of  lands  of  which  some  of  the  de^dants  also 
claimed  the  tithes ;  it  was  objected  that  the  plaintiff's  title  was 
a  l^al  title,  and  that  he  must  first  demand  it  at  law*  The  court 
of  Exchequer  said  it  was  a  question  of  tide^  the  evidence  of  pos- 
session was  doubtful,  and  a  court  of  Equity  would,  thereibre,  not 
make  any  decree  till  the  right  had  been  settled  at  law,  the  aoooant 
prayed  being  merely  consequential  to  the  right;  and  that  the  pro- 
per tribunal  for  trial  of  right,  if  the  possession  was  equivocal,  and 
for  construction  of  deeds  under  which  parties  claimed,  was  a 
court  of  law.  And  although  the  counsel  for  the  plaintiff  pressed 
to  have  an  issue  directed,  in  order  to  have  the  right  tried  at  law, 
with  the  assistance  of  the  court,  the  court  refused  it  and  dismissed 
the  bill. 

These  cases,  which  were  all  well  considered,  particularly  that  of 
Scott  V.  Airey^  and  were  founded  on  more  ancient  authorities,  as 
well  as  on  the  established  principles  of  a  court  of  Equity,  seem  to 
be  a  full  authority  for  dismissing  the  bill  in  the  present  case*  For 
in  the  present  case,  the  question  is  a  question  of  title,  and  the  plain- 
tiff is  not  in  possession;  he  has  not  established  his  right  at  law; 
he  cannot  shew  a  clear  legal  right ;  the  account  prayed  by  his  bill 
is  merely  consequential  to  the  legal  right ;  and  therefore  the  trial 
of  the  legal  right  ought  to  be  referred  to  the  proper  tribunal,  a 
court  of  law,  to  which  the  plaintiff  ought  to  have  resorted  before 
he  filed  his  bill. 

2.  Supposing  the  situation  of  the  plaintiff  to  entitie  him  to  the 
assbtaneeofa  court  of  Equity,  notwithstanding  he  has  not  esta- 
blished his  title  at  law,  yet^is  the  account  prayed  by  the  bill  it,  as 
[  1472  1  observed  by  the  court  of  Exchequer  in  Morsbey  v.  Edmead^  merely 
consequential  to  the  legal  right,  it  is  conceived  that  the  utmost  he 
could  demand  was  the  assistance  of  the  court,  to  enable  him  to  try 
that  right  at  law ;  and  that  an  account  ought  not  to  have  been  de- 
creed till  the  right  had  been  so  tried  at  law,  and  found  for  the 
plaintiff.    And  the  court   undtr  the  circumstaDces»  taking  upon  it- 
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srif  to  decide  lipon  a  legal  title  resulting  from  disputed  fieu^,  seems      1797. 
to  have  confounded  the  distinctions  hitherto  established  between  the 
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duties  of  courts  of  law  and  equity*  This  reasoning  most  strongly  t. 
applies  in  the  present  case,  for  the  plaintiff  can  have  no  title  as  ^^"^^"'^ 
vicar,  but  one  derived  out  of  the  title  of  the  rector.  The  original 
title,  therefore,  was  in  the  rector,  and  must  remain  with  htm,  and, 
consequently,  must  now  be  in  the  defendant,  unless  the  vicar  can 
shew  a  title  against  the  rector  by  evidence  of  endowment,  and  by 
possession  according  to  that  endowment.  If  that  is  not  shewn  so 
cleu'Iy  that  there  can  be  no  possibility  of  doubt  oo  the  subject,  it  is 
conceived  that  the  rector  has  a  right  to  have  the  question  of  title 
discussed  in  a  oourt  of  law  on  a  trial  by  a  jury.  If  a  modusy  or  an 
exemption  is  set  up  by  an  owner  or  occupier  of  lands  against  a' 
rector^  it  is  considered  as  the  established  rule  of  courts  of  equity, 
that  however  plear  the  proof  of  the  modus  or  exemption  may  be, 
and  although  such  evidence  may  not  be  encountered  by  any  evidence 
on  the  part  of  the  rector,  yet  the  rector  has  a  right  to  have  the  ques- 
tion tried  upon  an  issue  before  a  jury,  because  he  has  aprimdjucie 
title  as  rector,  against  the  owner  and  occupier  of  the  land.  ' 

It  seems  impossible  to  distinguish  this  case  from  that  alluded  to. 
The  rector  in  this  case  having  the  original  title,  and  that  title  re- 
maining with  him,  unless  taken  from  him  by  some  l^;al  mean^  he 
has  a  right  to  have  it  tried  in  a  court  of  law,  and  by  a  jury. 
*^  Whether  the  title  has  been  legally  taken  from  hini  or  not,''  before 
a  court  of  Equity  can  decide  that  he  has  no  title.    * 

3.  If  there  is  any  ground  for  the  claim  of  a 'person  having  the 
original  legal  title,  to  have  the  question  *^  Whether  that  legal  title 
has  been  taken  from  him"  decided  by  a  trial  in  a  court  of  law,  be- 
fore a  court  of  Equity  can  make  a  decree,  founded  on  do  question 
'of  equity,  but  merely  consequ^itial  to  a  legal  title,  in  a  case  in  which 
the  evidence  given  in  the  court  of  Equity  is  apparently  clear  against 
him ;  it  seems  beyond  a  doubt  that  he  has  a  right  to  have  the  ques- 
tion of  title  so  tried,  where  the  evidence  in  the  court  of  Equity  is 
so  far  from  being  apparently  clear  against  him,  that  it  is  conceived 
the  weight  of  evidence  b  in  his  favour.  In  the  present  case,  the  ^ 
original  right  is  with  the  defendant.  As  rector  he  is  unquestionably  [  1479  3 
entitled  to  the  tithes  in  dispute,  unless  the  plaintiff  can  shew  that 
the  vicar  has  been  endowed  with  such  tithes.  The  vicar  might 
shew  his  title  by  producing  the  instrument  of  endowment,  and 
shewing  enjoyment  conformable  to  that  endowment;  or  by  pro- 
ducing Instruments  amounting  to  evidence  of  endowment,  and 
shewing  conformable  possession ;  or  by  shewing  possession  merely, 
from  which  an  endowment  might  be  presumed. 

The  plaintiff  has  not  produced  any  instrument  of  (endowment : 
he  has  produced  instruments  which  he  alleges  amoimt  to  evidence 


1473  CASES. 

1797*     of  endowment;  namely,  the  extent  of  tbe  prebend  and  the  ter* 
riers;  and  he  insists  that  these  amount  to  evidence,  that  the  vicar 


V.         was  endowed  with  ail  small  tithes.     This  assertion  is  principally 
Barfuxrd.    {q^i^q^  on  the  words  "  omnia  msnuta^"  towards  the  dose  of  the 
extent.     But  those  words  cannot,  according  to  the  rules  of  gram* 
mar,  or  consistently  with  their  position  in  the  instrument,  be  deemed 
applicable  to  tithes  of  any  description*     They  follow  the  words, 
**  oUationes  4*  principalia  dacedentium,^*  oblations  and  mortuaries; 
and  therefore  clearly  refer  to  other  minute  profits  of  the  church, 
and  not  to  tithes.     Besides,  the  first  part  of  the  same  instrument 
states  generally  that  the  prebend  consists  (among  other  things)  in 
the  predial  and  mixed  tithes  of  the  parish  of  Cave ;  and  the  words 
which  apply  to  the  vicar,  state  his  title  to  consist  simply  of  per- 
sonal tithes,  and  tithes  of  flax  and  hemp^  oblations  and  mortuaries, 
*^  et  omnia  mimda  ;"  adding,  that  the  tithes  of  a  fishery,  (a  personal 
tithe,  Lindwood  195.)  were  detained  firom  the  vicar.    This  extent 
being  within  time  of  memory,  the  vicar  could  not  prescribe  &0 
small  tithes  against  the  terms  of  it;  and  the  ^oyment  of  the  tithes 
in  question  certainly  has  not  been  with  the  vicar,  to  found  a  pre- 
sumption of  any  such  prescriptive  right,  if  it  could  be  set  up.    The 
terriers  on  which  the  vicar  relies,  specify  the  tithes  which  the  vicar 
received,  from  1716,  the  date  of  the  first  terrier.     This  specifica- 
tion ceitainly  gives  to  the  vicar  many  articles  of  tithe  to  which  he 
appears  to  have  no  title  upon  the  extent ;  and  his  enjoyment  has 
been  accordingly.     But,  although  it  may  therefore  be  &ir  to  pre- 
sume a  subsequent  endowment  of  those  particular  tithes,  it  is  no 
ground  for  presuming  an  endowment  of  all  small  tithes;  and  in  the 
specification  in  the  terriers,  the  tithe  of  agistment  is  not  comprized ; 
and  it  is  clear  from  the  very  specification  in  the  terriers,  that  the 
vicar  during  all  that  period  was  not  in  tlie  receipt  of  the  tithe  of 
agistment.     On  the  contrary,  in  1676,  Clark  as  lessee  of  the  rec- 
[  1474  1  ^^  o(  South-Cave^  filed  a  bill  in  the  court  of  Exchequer,  against 
Sunderland,  and  others,  occupiers  of  lands  in  the  manor  o{  Bromfieet 
within  the  parish,  praying  an  account  of  the  lands  occupied  by  the 
defendants,  and  of  com,  grain,  and  hay,  grown  on  such  lands^  and 
of  unprofitable  cattle  agisted  there.     The  defendants  stated  a  title 
under  the  dissolved  monastery  of  St  Leonardos  in  York^  (one  of  the 
greater  monasteries,)  and  set  up  an  exemption  from  tithes.   It  does 
not  appear  that  this  suit  fiirther  proceeded ;  but  it  is  clear  firom  it 
that  in  1676  the  rector  claimed  the  tithe  of  agistment  as  his  general 
right,  as  rector ;  and  that  in  the  particular  case  his  claim  was  an* 
swered,  by  setting  up  an  exemption  ft*om  payment  of  any  tithes. 
In  1757,  a  bill  was  filed  in  the  court  of  Exchequer  by  Wilkinson 
lessee  of  the  rectory,  t^ainst  Robinson^  then  vicar,  and  Newton,  a 
principal  occupier,  for  agistment*tithe ;  and  Robinson,  in  his  answer 
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to  that  billy  did  not  pretend  that  he,  or  any  of  his  predecessors,  had  1797. 
ever  received  agistment-tithe ;  nay,  he  did  not  venture  to  swear  he  '  g^nunu 
believed  he  was  entitled  to  it ;  and  on  the  contrary  said  **  he  did  ▼. 
not  know,  nor  was  able  to  set  forth,  whether  he  was  entitled  to  ^^^^'^"^ 
any  titbe  of  agistment,  or  whether  he  had  any  right  or  title  thereto; 
but  submitted  the  same  to  the  court/'  Yet  this  is  the  very  man, 
who  according  to  the  evidence  of  one  of  the  witnesses  in  the  present 
cause  was  c6ntriving  evidence  of  title  for  the  benefit  of  his  suc- 
cessors, and  therefore  not  likely  to  forbear  setting  up  any  claim  he 
thought  he  could  support.  There  appears,  therefore,  on  the  evi- 
dence, no  ground  for  presuming  any  endowment  of  tithe  of  agist- 
ment, either  from  any  written  instrument,  or  from  any  possession; 
and  on  the  contrary,  the  presumption  from  possession  is,  that  the 
▼icar  was  not  so  endowed.  For  the  payments  of  one  penny  for 
every  sheep,  and  a  halfpenny  for  every  lamb,  depastured  within  the 
parish  and  sold  out  after  Candlemas,  and  before  the  next  shearing 
time,  to  the  rector,  were  proved  by  several  witnesses  to  have  been 
immemorially  made  to  the  rector ;  and  the  feet  of  those  payments 
was  not  disputed  by  the  vicar.  It  was  therefore  clear  that  the  rec- 
tor was,  and  constantly  had  been  in  possession  of  the  tithes  of  agist- 
ment of  sheep  and  lambs  under  such  circumstances ;  as  those  pay- 
ments so  immemorially  made  could  not  be  good  in  law,  but  as 
payment  for  the  tithe  of  agistment  of  such  sheep  and  lambs. 

This  evidence  therefore  on  the  part  of  the  defendant  completely 
negatived  the  vicar's  claim  to  the  tithe  of  agistment  of  sheep  and 
Iambs  within  the  parish,  by  proving  immemorial  enjoyment  in 
contradiction  to  that  claim.  Consequently,  it  was  impossible  to 
establish  the  titleof  the  vicar,  but  by  production  of  an  actual  endow-  [  1475  ] 
ment,  and  proving  such  circumstances  as  must  oust  any  presumption, 
that  the  title  under  such  endowment  might  be  subsequently  varied, 
as  by  law  it  might.  This  was  therefore  a  question,  which  if  not 
decided  in  favour  of  the  defendant,  ought  to  have  been  tried  by  a 
jury;  and  accordingly  in  the  case  of  Carr,  xicar  of  Ziowesln/,  against  8upni25iu 
Henton  and  others,  the  court  of  Exchequer  upon  the  original  hear- 
ing in  June  1784,  directed  an  issue  to  try  the  title  of  the  vicai' 
to  small  tithes,  where  it  appeared  by  evidence,  that  the  vicar  bad 
been  expressly  endowed  with  all  small  tithes ;  but  there  was  also 
evidence  of  subsequent  payment  of  a  pension  by  the  rector  to  the  . 
vicar ;  and  it  appeared  that  the  question  upon  the  vicar's  title  had 
been  long  matter  of  litigation  between  the  rector  and  vicar,  al- 
though there  bad  been  actually  an  ancient  decree  in  15  C  !•  in 
&vour  of  the  vicar's  title  founded  upon  the  clear  evidence  of  the 
endowment.  This  order,  directing  an  issue,  was  reheard,  and  the 
decree  affirmed  in  the  court  of  Exchequer,  and  afterwards  again 
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1797.     affirmed  on  i^peal  by  your  Lordships,  oa  the  fifth  day  of  Mardi 
1788. 

4.  Upon  the  bill  filed  in  the  court  of  Exchequer  by  WUHnson 
against  Robinson  and  Neveion  before  stated,  it  is  conoeiTed  if  the 
cause  bad  come  to  a  hearing,  and  no  odier  evidence  had  been  oflered 
than  that  given  in  the  present  case,  the  utmost  the  court  could  have 
done  for  the  vicar  (according  to  the  ordinary  practice)  would  have 
been  to  direct  an  issue  to  try  whether  the  tithe  in  question  belonged 
to  the  rector  or  vicar,  as  the  rector  had  a  clear  prima  Jade  tifl^; 
and  certainly  there  would  have  been  no  pretence  in  that  case  for 
dismissing  the  bill  of  the  lessee  of  the  rector,  who  claimed  under  the 
original  legal  title.  If  therefore  in  1757  such  must  have  been  the 
proceedings  on  Wilkinson's  tide,  the  subsequent  transactions,  so  fiir 
from  bettering  the  title  of  the  vicar,  appear  to  support  that  of  the 
rector ;  that  cause  having  been  compromised  by  Netekm  with  the 
plainti£P,  and  the  rector  having  constantly  continued  to  receive  the 
payments  of  one  penny  for  sheep  and  a  hal^nny  for  Iambs ;  and 
it  seems  difficult  to  assign  a  reason  for  refusing  in  1791  to  try  that 
question  by  a  jury,  which  in  1757  must  have  been,  it  is  presumed, 
tried  by  a  jury* 

5.  The  propriety  in  tliis  case  of  trying  the  title  at  law  is  mofe 
evident,  because  the  circumstances  and  situation  of  the  parish,  the 
alterations  made  by  inclosures,  by  change  in  the  mode  of  agriculture 
and  a  variety  of  other  circumstances,  may  considerably  effect  any 

[  1476  ]  presumption,  which  might  be  raised  as  to  the  title  of  either  party; 
because  the  question  between  the  parlies  is  solely  a  question  of  fiict, 
upon  a  matter  of  title,  and  that  a  legal  not  an  equitable  tide;  the 
account  prayed  by  the  bill  being  merely  an  incident  to  a  l^al  tide 
to  the  dthes :  because  the  efiect  of  the  decree  is  to  dispossess  the 
defendant,  who  is  actually  in  possession  of  the  Uthe  of  agistment  of 
sheep  and  lambs,  and  to  deprive  him  of  that  which  he  has  unques- 
tionably purchased  for  a  valuable  consideration,  namely,  the  penny 
for  sheep,  and  a  halfpenny  for  lambs,  of  which  the  person  of  whom 
he  purchased  was  in  possession,  and  to  which  he  can  sustain  no  tide 
whatsoever  against  any  occupier  in  the  parish,  if  the  decree  of  the 
court  of  Exchequer  is  right;  notwithstanding  he,  and  those  under 
whom  he  claims,  have  immemorially  received  such  payments  with- 
out any  pretence  whatsoever  by  the  vicar,  that  such  payments 
ought  to  have  been  made  to  the  vicar,  and  not  to  the  rector.  The 
impropriety  of  refusing  to  permit  this  question  to  be  thus  tried  at 
^  law,  likewise  appears  more  glaring,  because  if  the  vicar  shall  file 
his  bill  for  payment  of  tithes  of  agistment  for  sheep  and  lambs,  the 
occupiers  will  either  be  deprived  of  the  benefit  of  pajrments,  which 
they  had  a  right  to  insist  upon  against  the  rector,  as  immemorial 
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payments  by  way  otmodusj  in  lieu  of  agistment-titbe  for  sheep  and     1797* 

lambs,  or  they  must  allege  the  payments  to  have  been  immemorially    *]r ** 

made  to  the  rector  by  mistake,  and  that  in  fact  they  were  due  to  tlie         ▼. 
vicar  although  never  received  by  him.     Th6  defendant,  also,  as  an    *»*'»*'^ 
occupier,  is  deprived  of  this  defence,  which  he  might  as  an  occupier 
have  insisted  upon  against  the  claim  of  the  vicar^  if  the  vicar  had 
clearly  been  endowed  with  agistment-tithe. 

6.  The  answers^  attempted  to  be  given  to  these  objections  to  the 
vicar^s  title,  were — 

1st.  That  the  payments  for  sheep  and  lambs  were  not  payments 
for  a^stment,  but  for  wool :  this  sort  of  reasoning  appears  very  ex- 
traordinary. The  payments  were  unquestionably  made,  because  the 
sheep  and  lambs,  for  which  they  were  made,  did  not  produce  wool, 
nor  were  otherwise  profitable  to  the  rector ;  and  that  is  the  found- 
ation of  claim  of  agistment  for  sheep  and  lambs  in  any  case.  For 
if  they  had  produced  wool,  or  were  otherwise  profitable  to  th^  rec^ 
tor,  there  could  have  been  no  ground  for  claiming  tithe  of  agist- 
ment, either  by  rector  or  vicar.  Accordingly  in  a  cause  in  the 
Eitcbequer,  in  TV-intV^term  1776,  of  Bennett  impropriate  rector  of 
Sutton  in  Ldncolnshirey  against  Gr^mies  the  vicar,  BJiA  Jllenby  bxA 
others,  occupiers  of  lands  (a);  evidence  of  the  like  immemorial  pay- 
ments to  the  vicair  for  sheep,  xnz.  o(Sd.  a  head  for  all  sheep  which  [  1477  ] 
had  either  been  sheared  in  the  preceding  year  in  the  parish,  or 
brought  into  the  parish  before  Candlemas,  in  any  year,  and  were 
sold,  or  removed  out  of  the  parish  before  the  next  shearing  time, 
were  holden  to  be  evidence,  that  the  vicar  was  entitled  by  endow- 
ment to  tithe  of  agistment  generally ;  the  court  being  of  opinion 
that  such  payment  was  evidence  of  possession  by  the  vicar  of  tithe 
of  agistment  of  sheep  and  lambs.  But  in  that  case,  notwithstanding 
such  evidence,  the  court  conceived  the  rector  had  a  right  to  hav^ 
the  legal  title  tried  at  law,  and  directed  an  issue  accordingly,  which 
was  found  against  the  rector,  and  for  the  vicar ;  the  ancient  im- 
memorial payments  for  sheep  depastured  and  not  shorn  within 
the  parish,  being  the  principal  evidence  of  the  vicar's  title  to 
agistment-tithe. 

Sdly,  It  was  insisted  that  the  vicar,  appearing  to  be  in  pos- 
session of  most  of  the  small  tithes,  it  ought  to  be  presumed  he 
was  endowed  with  all  of  which  the  rector  did  not  appear  to  be  in 
possession. 

This  seems  a  very  extraordinary  mode  of  reasoning,  and  particu- 
larly when  applied  to  a  tithe,  of  which  (if  the  payments  of  one  penny 
for  sheep,  and  one  halfjpenny  for  lambs,  were  for  agistment)  the  rec- 
tor was  clearly  partly  in  possession,  and  it  seems  perfectly  inap- 


{a)  4  Wood's  Deer.  54. 
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1797*     plicable,  and  it  is  presamed  never  has  been,  in  fiictf  applied  to  anj 
case  in  which  the  rector  is  in  possession  of  any  small  tithe»  as  the 


▼.         rector,  in  the  present  case,  is  of  wool  and  lamb,  whidi  he  has  con- 
stantly received*     At  the  utmost,  it  can  apply  only  to  cases,  in 
which  the  rector  had  received  nothing  but  great  tithes,  and  the 
vicar  had  constantly  received  all  the  small  tithes  actually  produced 
within  the  parish ;  and  upon  introduction  of  any  new  article,  of 
which  the  tithe  is  a  small  tithe,  die  vicar  cldmed  it,  and  produced 
his  receipt  of  all  small  tithes  before  arising  in  the  parish,  as  a  ground 
ibr  presuming  that  he  was  endowed  with  all  small  tithes  whatso- 
ever.    But  even  in  such  case,  the  evidence  being  ground  for  pre- 
sumption, seems  matter  properly  to  be  left  to  a  jury ;  more  especi- 
ally, as  it  is  presumption  made  against  a  person  having  the  com- 
mon law  right  to.  the  property  in  dispute.     It  is  suflSciently  disput- 
able, whether  the  decisions  of  the  court  of  Exchequer,  which  have 
holden  the  vicar  entitled  to  newly  introduced  small  tithes^  although 
the  rector  has  received  them  from  the  time  of  their  introduction, 
because  the  vicar  had  received  all  other  small  tithes  actually  ren- 
dered within  the  parish,  can  be  maintained  upon  just  principles; 
C  1478  2  resting  as  they  do,  up5n  tiie  court's  presuming  a  &ct  against  Kprimi 
facie  common  law  right ;   but  the  foundation  of  the  presumption 
wholly  fails  in  cases  in  which   the  rector   has  actually  received 
small  tithes,  because  that  circumstance  proves,  that  the  vicar  cannot 
have  been  endowed  of  all  small  tithes ;  and  the  common  law  right 
being  in  favour  of  the  rector,  the  Vicar  cannot,  against  that  common 
law   right,   claim  a  species  of  small  tithes  which   he  never  has 
enjoyed.     If  in  a  parish  where  the  rector  enjoys  some  small  tithes, 
the  vicar  should  have  been  permitted  to  receive  the  small  tithes  of 
articles  latety  introduced  into  the  parish,   or  small  tithes  whidi 
had  for  the  first  time   been  but  lately  demanded  in  the  parish, 
though  constantly  produced  in  it,  the  very  same  principle  upon 
which  the  court  of  Exchequer  has  in  other  cases  ventured  to  pre- 
sume as  a  fact,  without  the  intervention  of  a  jury,  tliat  a  rector  had 
received  by  mistake  such  small  tithes,  where  the  vicar  (bis  endow- 
ment not  appearing)  has  been  used  to  receive  all  other  small  tithes, 
would,  it  is  apprehended,  require  the  court  to  hold  that  in  such  a 
case  the  vicar  had  been  permitted  by  a  like  mistake  to  receive  to  th€i 
prejudice  of  the  rector  such  small  tithes.     It  is  most  abundandy 
clear  that  that  principle  could  not  possibly  in  such  a  case  support  a 
presumption  in  favour  of  the  vicar. 

Sdly,  It  was  urged,  that  the  decree  for  the  vicar  would  not  bind 
the  right  of  the  rector,  and  therfefore  it  was  not  necessary  for  the 
court  to  direct  an  issue. 

This  sort  of  reasoning  also  seems  extraordinar)%  The  decree 
does  in  effect  bind  the  right  of  the  defendaut;  and  the  court  might, 


CASES.  U78 

in  like  maimer,  annually,  for  ever,  make  similar  decrees,  without     1797« 
directing  any  issue  to  try  the  fact  of  tide,  upon  the  allegation,  that   "7j~~ 
no  one  of  such  decrees  actually  bound  the  right     The  distinction         ▼. 
thus  set  up  between  decrees  binding  the  right,   and  decrees  not    •^**'''*»*^ 
binding  the  right,  has  been  hitherto  considered  as  confined  to  a 
very  different  case,  namely,  where  a  defendant  sets  up- a  defence  by 
way  of  modus  to  a  bill  for  tithes,  which  prayed  .an  establishment  of 
the  right,  as  well  as  an  account ;  nnd  the  defendant  in  his  answer 
has  made  some  mistake  in  laying  the  modus,   so  that  the  court 
could  not,  upon  those  pleadings,  direct  an  issue.     There,  the  court, 
unable  to  direct  an  issue  for  want  of  sufficient  matter  on  the  re- 
cord, has  made  a  decree  for  an  account  only,  to  give  the  defendant 
an  opportunity  of  trying  his  tide  upon  a  future  suit.     But  that  is 
on  a  supposition,  that  in  a  future  suit  the  defendant  may  be  able  to 
put  upon  the  record  the  modus  in   question,    by  which   he  may 
qualify  the  plaintiff's  title,  so  that  it  may  be  tried :   whereas,  in 
the  present  case,  it  is  for  the  plaintiff  to  state  upon  the  record  his 
title  in  derogation  of  the  defendant's  title^  and  to  prove  such  title 
fully  and  clearly.     For  a  vicar,  it  Is  conceived,  is  as  much  bound 
to  make  out  his  title  against  that  of  his  rector  by  pleading  and  by 
evidence,  as  an  occupier  is  to  make  out  the  exemption  or  qua-  [  1479  ] 
lification  which  he  claims  against  the  primdjgcie  title  of  a  rector  ar 
a  vicar* 

The  plaintiff  on  his  part  stated  the  following  reason  for  the  Respond. 
affirmance  of  the  decrees  complained  of.  ^^**  '^^ 

1.  The  Extenta  prebeiidig,  terriers,  vicar's  accounts,  &c.  &c. 
independently  of  usage,  prove  that  the  vicar  is  endowed  of  all  small 
tithes,  and  even  of  idl  other  tithes  within  the  parish,  exc^t  com, 
hay,  wool,  and  lamb. 

2.  Wherever  the  usage  is,  that  certain  specific  tithes  have  been 
received  by  the  rector,  and  the  rest  of  the  tithes  in  general  by  the 
vicar,  all  new  tithes  which  may  arise  will  belong  to  the  vicar :  hops, 
clover,  madder,  turnips,  agistment,  and  other  species  of  new  crops, 
ore  instances  of  it.  Here,  the  usage  is,  that  the  vicar  has  been  in 
receipt  of  all  small  tithes  and  of  all  tithes,  other  than  those  speci* 
fically  excepted  in  the  terriers.  Consistently  too  with  the  rule,  of 
law,  potatoes,  turnips,  rape,  saintfoin,  and  saintfoin-seed,  seeds  of 
difierent  sorts,  and  other  articles,  which  are  new  species  of  titiies  in 
this  parish,  have  been  received  by  the  vicar.  The  tithe  of  agistment 
itself,  where  it  has  been  rendered  at  all,  as  in  the  case  of  turnips 
consumed  by  unprofitable  cattle,  without  being  first  pulled,  has 
been  paid  to  the  vicar. 

To  the  objection  that  ^^  of  common  right  all  tithes  belong  tp  tlie 
rector ;  therefore  the  title  to  tkhe^agistment,  prmA  faciei  is  with 
the  rector ;  that  the  rector  has  also  been  in  the  actual  receipt  of 
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1797«     one-peony  and  one  halfpenny  for  sheep  and  lambs,  when  no  tithe 
of  wool  or  lamb  is  payable;  and  that  the  payment  of  these  sums 


▼•  could  not  be  rightfully  made  for  any  thing  else  than  the  tithe  of 
Bammrd^    agistment;"  the  following  answer  was  ^ven  ; 

By  endowment,  or  by  usage,  the  common  law  right  of  the  rector 
may  be  qualified  or  abridged.  In  general,  the  great  tithes  belong 
to  the  rector,  the  smaU  ones  to  the  vicar,  but  often  with  the  ex- 
ception of  lamb  and  wool,  in  &vour  of  the  rector ;  and  the  natural 
construction  of  the  instruments  evidencing  the  endowment,  and 
the  import  of  the  usage  in  this  case,  shew  that  such  was  the  division 
C  1480  ]  in  this  parish.  As  to  the  payments  of  one  penny  and  one  half- 
penny for  the  sheep  and  lambs,  it  never  was  nor  is  the  idea  of  the 
parish,  that  they  are  in  the  nature  of  agistment-tithe :  no  agistment^ 
tithe,  though  much  more  valuable,  for  other  unprofitable  cattle, 
has  ever  been  received  by  the  rector.  The  rule  of  the  canon  law 
and  the  ecclesiastical  constitutions  as  above-mentioned,  afford  a 
duetto  the  origin  of  these  payments.  The  testimony  of  the  wit- 
nesses also  concurs,  that  the  payments  were  for  wool-tithe ;  and 
though  they  have  been  rendered  for  sheep  resting  in  the  parish 
fewer  than  thirty  days,  as  well  as  more,  notwithstanding  the  eccle* 
siastical  constitution  gave  no  portion  df  the  tithe-wool  in  respect 
of  less  than  thirty  days  pasturage,  yet  it  is  to  be  observed,  that  these 
were  compositions  in  nature  of  a  rate-tithe  on  the  wool  shorn  out 
of  the  parish  incapable  of  being  collected  in  kind.  To  avoid  frauds 
and  disputes  concerning  what  sheep  were  subject,  and  what  exempt, 
an  average  rule  is  formed  on  the  whole,  whereby  less  is  accepted  for 
dieep,  which  for  lengtli  of  keeping  ought  to  pay  more^  in  con* 
sideration  of  receiving  something  for  those  which,  from  speedy 
removal,  ought  not  to  pay  any  thing  for  tithe*wool. 

To  the  objection  stated  by  the  plaintiff  in  the  following  terms : 
^  The  written  instruments  are  contradicted  by  the  actual  enjoy- 
meut  of  tithes ;  and  the  plaintiff's  right  is  unsupported  by  written 
documents,  or  usage.  According  to  the  exterUa  prebenda  predial 
and  mixed  tithes  belong  to  the  rectory,  small  tithes  to  the  vicarage; 
whereas,  the  vicar  has  been  in  the  constant  receipt  of  hemp,  flax, 
Sec  &C.  which  are  predial  tithes,  and  the  rector  has  been  in  the  un- 
interrupted enjoyment  of  wool  and  lamb,  which  are  small  tithes.  — " 
By  the  terriers,  ^*  to  the  vicarage  l)elong  all  tithes,"  (except  com, 
hay,  wool,  and  lamb)  and  are  mentioned  to  be  paid  in  the  order 
following,  witli  an  enumeration  of  several  particulars.  The  general 
precedent  words  ought  to  be  restrained  by  the  latter  specific  ones. 
In  the  enumeration  of  particulars,  tithe  of  agistment  is  not  men- 
tioned ;  the  usage  has  not  been  to  receive  it;  therefore  it  ought  not 
to  belong  to  the  vicar.  —  It  was  answered : 

The  written  instruments  are  reconcileable  with    the    modern 
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usage.    By  the  extenta  preienda^  the  prebend  jor  rectory  is  said  to      1797. 
consist  in  predial  and  niixed  tithes,  not  of  the  predial  and  mixed     q^^^ 
tithes  within  the  parish ;  and  in  fact  at  this  day  it  ei^oys  many,         v. 
though  not  all  predial  tithte.     So  when,  lastly,  all  small  tithes,    -^""^'i^- 
or  rather  small  articles,  omnia  minutoj   are  said  to  belong  to 
the    vicarage,    they  must  be  understood   with  an  exception  of 
those  species  of  small  tithes,   which  are   before  enumerated  as  [  1481  ] 
belonging  to  the  rectory,  and  which  in  truth  were  always  articles 
of  great  value* 

The  usage  perfectly  concurs  with  tliis  construction;  and  both 
instrument  and  parol  evidence  shew,  that  the  impropraitor  was  never 
entided  nor  ever  receiv^  other  species  of  small  tithes  than  those 
which  are  specifically  stated  to  have  belonged  to  him.  As  to  the 
terriers,  the  declaration  contained  in  them,  tliat  to  the  vicarage  be- 
long all  manner  of  tithes  except  corn,  hay,  wool,  and  lamb,  is  ex- 
pressive of  the  vicar's  right;  the  enumeration  or  description  of 
particulars  relates  to  the  mode  of  tithing  such  articles  as  were  then 
received  by  the  vicar.  Tliese  latter  words,  indicative  of  the  temporary 
receipt,  cannot  restrain  the  general  precedent  words,  disclosing  the 
perpetual  right  of  the  vicarage* 

To  the  last  objection.  That  the  plaintiff's  tide  to  agistment-tithe 
being  doubtful,  and  resting  on  facts  in  dispute  between  the  parties, 
ought  to  have  had  the  sancdon  of  a  jury  in  the  most  solemn  manner 
by  a  trial  at  law,  before  pronouncing  a  decree  in  equity  to 'establish 
it ;  it  was  very  shortly  urged. 

That  the  rules  of  all  courts  require,  that  facts  should  be  ascer- 
tained before  the  law  is  dedfired.  References  Trom  equity  pro- 
ceed not  of  right,  but  of  discredon,  to  satisfy  the  conscience  of  the 
court  concerning  doubts  in  facts  or  law.  In  doubts  of  &cts  an  issue 
is  directed ;  doubts  of  law  are  referred  to  the  judges.  When  the 
conscience  of  die  court  is  satisfied  both  on  the  fitct  and  on  the  law,  « 
a  trial  can  have  no  other  object  than  to  create  expence  and  accu- 
mulate oppression. 

But,  after  hearing  counsel,  it  was  ordered  and  adjudged,  that  the  Decree  re. 
decrees  complained  of  be  reversed ;  and,  it  was  further  ordered,  that  ]£^ 
the  court  of  Exchequer  do  direct  a  trial  to  be  had  at  the  then  next  Jounial.. 
assizes  for  the  Qpunty  of  York  upon  the  following- issue :  "  Whether  niry.*"' 
the  vicar  be  entitled,  by  endowment  or  otherwise,  to  the  tithe  of 
agistment  within  the  parish  of  South^Cave  .*"  and  that  all  further 
directions  be  reserved  till  after  the  trial ;   and  that-  the  court  of 
Exchequer  do  give  proper  directions  for  carrying  this  judgement 
into  execution. 

Accordingly  a  trial  was  had  upon  the  issue,  and  the  jury  found  ^^^^*^1* 
a  verdict  for  the  plaintiff  Gamonsj   whereupon  .an  account  was 

Vol.  IV.  O  ' 
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1797.     decreed  by  the  court  of  Exchequer,  with  the  costs  at  law^  but  not 
in  equity,  {a) 


[  1488  ]  Tr.  37  Geo.  IIL    A.D.  1797-     Scac. 

Chapman  y.  Beard.    [S  Anstr.  942.] 

S.C.  This  was  a  suit  for  tithes. — The  defendant  in  his  answer  de- 

*^^g*^  nied  the  title  of  the  rector,  and  insisted  that  he  had  not  been  rega- 

FifUen    '  larly  inducted,  and  that  he  had  not  read  the  tliirty-nine  articles. 

l^J^  a  "The  plaintiff  had  been  fifteen  years  in  possession,  and  had  received 

beneSce  is  tithes  from  the  defendant.    No  evidence  was  given  of  any  cere- 

e^n^  mony  of  actual  induction  having  taken  place ;  but  it  was  proved 

a  regular  that  upon  the  plaintiff's  takuig  possession  of  the  benefice,  the  bells 

Jnd"of    '  were  rung  by  his  order.      The  defendant's  witnesses  severally 

"f**^.^  proved,  that  they  had  generally  attended  divine  service  for  the  two 

articles.  months  immediately  afker  the  plaintiff's  becoming  rector,  and  that 

^S^h^^  ^^^^  ^^  them  had  heard  him  read  the  thirty-nine  articles,  or  had 

defendant,  heard  of  his  reading  them.    No  evidence  was  given  that  he  had 

a  pansb-  ^y^^  ^.^^  j  them.    The  defendant  had  paid  tithes  to  the  plaintiff  for 

loner,  m  *  * 

prnmd/aek    Several  years. 

J[^2SJ^^^       Bichards  and  Shorty  for  the  plaintiff  relied  on  Bevan  qui  tarn  v. 

ofSTrec-     WtUiamSj    3  Term  Bep.  635.  (a)  Monke  v.  Butter^    1  BoL  Bep.  83. 

tor's  tiUe.      jfTatson's  CI.  Laxcy  652.     Gibs.  8 1 7. 

Bomilly  and  Benyon  on  the  other  side.  —  Induction  is  a  necessary 
part  of  the  title  of  the  plaintiff,  and  is  the  seisin  at  common  law. 
Possession  without  it  is  tortious  and  voidable;  the  plaintiff  therefore 
must  prove  it.  Btdkr^s  Ni.  Pri.  105.  and  the  cases  there  cited* 
1  Sid.  220,  &c.  The  particular  form  is  not  material ;  but,  unless  the 
archdeacon,  or  other  ecclesiastical  officer,  has  given  corporal  pos- 
session of  the  benefice,  there  is  no  title. 

In  the  case  of  Paasel  v.  Milbank,  3  Wils.  355*  it  was  solemnly 
settled  that  the  having  read  the  thirty-nine  articles  by  a  parson  is 
presumed,  unless  evidence  is  adduced  to  destroy  that  presumption. 
It  is  impossible  for  the  defendant  to  prove  the  negative,  that  the 
plaintiff  never  did  read  the  articles;  but  evidence  of  several  persons 
regularly  attending  church,  during  the  first  two  months,  and  who 
did  not  hear  him  do  so,  throws  upon  him  the  necessity  of  proving 
the  &ct. 
[  1488  ]  Macdanaldj  Chief  Baron. — It  is  a  very  singular  attempt,  after 
fifteen  years'  possession,  acquiesced  in  by  the  defendant  himself  to 
require  the  rector  now  to  prove  the  fiu^t  of  hb  induction.  There 
is  no  r^ular  ceremony  required  for  that  purpose,  and  there  is 


(a)  On  tbe  quenion  of  usocs  between  rector  and  licar,  see  JStnont  r.  AOm^, 
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therefore  no  presumption  of  any  evidence  of  it  now  existing.     1797. 
There  is  indeed  proof  of  some  formal  seisin  having  been  taken,    rharman 
by  the  ringing  of  bells  and  the  like ;  but  the  bealt  evidence  of  in-        v. 
duction  at  such  a  distance  of  time  is  the  possession  for  fifteen  years     ^^^^' 
under  it 

As  to  the  other  pointy  I  perfectly  agree  to  the  rule  laid  down  by 
Ch.  J.  De  Grey.  But  here  you  shew  no  evidence  to  shake  the  legal 
presumption  in  favour  of  the  incumbent.  No  doubt  is  raised.  You 
have  not  shewn  that  any  witnesses  attended  all  divine  service  on 
each  Lord's  day  for  two  months  after  the  plaintiff's  induction,  and ' 
deny  his  having  read  the  articles  during  that  time.  The  circum- 
stance of  these  witnesses  not  having  heard  him  do  so  on  those 
days  when  they  happened  to  attend,  is  nothing,  unless  you  can 
answer  for  each  time  that  divine  service  was  performed  in  the  two  . 
'months. 

Hotkamj  Baron. — There  is  a  strong  presumption  of  both  the 
facts  in  dispute,  from  the  acquiescence  of  the  parishioners  and  of 
the  defendant.  If  there  is  any  want  of  title,  they  should  have  com- 
plained to  the  bishop,  or  disputed  it,  while  the  memory  of  the 
thing  was  fresh.  There  is  no  record  nor  repository  for  the  evi- 
dence of  induction,  or  of  reading  the  articles ;  and  the  witnesses 
cannot  live  for  ever.  If  these  facts  are  not  to  be  presumed  from 
lengtli  of  time,  that  circumstance  which  strengthens  all  other  titles 
will  serve  to  weaken  or  destroy  this. 

Thompson,  Baron.—  The  circumstance  of  having  himself  paid 
tithes  to  the  plaintiff  is  ^iW,^/^  evidence  of  the  title  against  the 
defendant  It  was  so  laid  down  by  Lord  Kenyan  and  Btdler 
Justice,  in  Radford  v.  Mackintosh,  3  Term  Hep*  635.  and  confirmed  v 
by  the  case  there  cited.  I  perfectly  agree  in  the  doctrine  there 
bolden. 

The  defendant  was  decreed  to  account  with  costs,  {a) 


Tr.  37  Ge«.  III.    A.D.1797-    Scac.  j-  j^g^  -j 

Lord  Petre  v.  Blencoe  and  others.     [S  Anstr.  945.] 

The  plaintiff,  as  impropriate  rector,  claimed  tithe  in  kind  of  the  s.c. 
defendants'  lands  in  the  parish  of  MaUntnessing,  or  Gynge  Mount-  ?Jf ^qV 
eney,  in  Essex,  being  the  demesne  lands  of  an  ancient  monastery,  of  Immemo- 
the  Augustine  order,  of  St.  Leonard  of  Thoby,     The  defendants  IJJ^entof 
claimed  to  hold  exempt  from  tithes.     The  monastery  of  St.  Leonard  any  tithf^ 
was  situated  ^ithin  the  present  boundaries  of  the  parish,  and  the      ™  * 


tnct  cannot 


rectory  had  from  a  very  early  period  been  annexed  to  it .  It  was  raise  a  pre 
dissolved  in  1524,  by  a  bull  from  the  pope,  and  all  the  possessions  an"ezemV 


(a)  See  also  ffarrU  w,  Mge,  $ugftk  5M     Woodcods  v.  SmUh,  Bun.  25. 

O  2 


jBieneoe. 
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1797.  vested  in  the  ciown.  In  17  H.  8.  that  king  granted  to  cardinal 
7^7^^  '  Wolsm^  the  manors  and  bmds  of  Tkcby  and  Gynge  Mountenoff  and 
▼.  also  the  rectory  of  Gynge  Mounteney ;  after  his  attaintare,  the  manor 
of  Thdby  was  granted  in  22  jFf.  8.  to  sii^  R.  Page  for  life;  and  in 
tiofii  bjr  81  iif.  8.  the  same  subjects  were  granted,  in  reversion,  to  one  Ber- 
Sd^ay-  ^'^^^  under  whom  the  defendants  derived  tide ;  the  grant  included 
rector;  but  the  site  ef  the  priory,  with  the  church  of  ^«  Leonard  oi  Thaby^ 
evi^oce  to  '^^  belfry,  church-yi[rd,  &c.  (not  mentioning  tithes),  with  all  other 
explain  the  lands  and  hereditaments  of  the  monastery  in  Thobu.    In  SO  H.  8. 

extent  aF 

the  grmntof  ^^  rectory  of  Gynge  Moimteney  was  granted  for  twelity-one  years 

the  rec^,  ^o  one  H.  Wentwovth^  including  the  <*  tithes  of  the  demesne  lands 

doubtful,     of  the  late  monastery/*    In  87  H*  8.  the  rectory  was  granted  to 

the  plaintiflTs  ancestor,  including  ^Vall  the  tithes  of  the  demesne 

lands  of  the  same  priory  in  Gynge  Mounteney^  late  in  the  tenure  of 

H.  Wentworth.^*     No  tithes  were  in  feet  ever  pai  J  for  the  demesne 

lands  now  in  question,  which  were  of  very  consideraUe  extent. 

'  Another  part  of  the  same  demesne  lands  of  Thoby  had  been  decreed 

to  pay  tithes  in  a  suit  in  this  court  in  1789;  the  only  defence  there 

•set  up  having  been  the  unity  of  possession  of  the  tithes  and  land  in 

the  hands  of  the  monastery.     Tithes  had  been  paid  for  that  farm 

'«ver  since. 

The  defendants  rested  their  claim  of  exemption  on  several 
grounds. 

1st,  That  after  such  a  length  of  non-claim,  while  the  rectory 
was  in  the  hands  of  laymen,  a  conveyance  ought  to  be  presumed. 

2d,  That  the  district  of  St.  Leonard  of  Thoby  was  not  parcel  of 
the  parish  of  Gynge  Mounteney^  but  annexed  to  the  church  of  ^. 
[  1485  ]  Leonard^  either  as  a  separate  parish,  or  as  an  -extra-parochial  cha- 
pelry. 

8d,  That  the  tithes  of  the  demesnes  of  Thcby  were  vested  in  the 
monastery  by  some  title  distinct  from  the  rectory,  and  therefore 
were  not  conveyed  to  the  plaintiff. 

It  was  proved  tiiat  the  lands  in  question  were  now  considered 
as  lying  within  the  parish  of  Gynge  MouiUeney  {a\  and  there  was 
no  trace  of  their  having  ever  been  otherwise,  or  of  the  existence 
of  any  parish  or  chapeliy  of  Thcby^  except  from  the  mention  of  the 
church  of  S^.  Leonard  of  Thcby. 

,  It  was  not  clearly  ascertained  whether  the  monastery  ever  had 
any  demesnes  in  the  parish,  as  belonging  to  a  manor  of  Gynge 
Mounteneyy  distinct  from  the  lands  in  question,  the  demesnes  of  the 
manor  of  Thclby. 

(a)  In  proving  the  puocfaiality  of  the  demc^^nes  the  parochiality  of  these  laodfl  on  eceonnt  of  the 

of  Thob^,  some  of  the  witnesBCs,  ivIiomb  deposU  contribution  to  parish  rates,  and  therefore  not  ad^ 

tions  were  read,  appeared  to  be  parishionen  of  xnissible  to  move  the  fact.     Tbe  court  held  them 

Gyn^  Maunteney,  admissible^  not  being  interested  in  the  subject  of 

RomUltf  objected/ that  they  were  intereiMed  in  this  suit. 
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Barton  and  Pigait^  for  tbe  plaintiffi— The  parish  must  be  sup^      1797. 
posed  to  have  always  been  of  the  same  coLtent  as  at  present,  unless   ^^^dp^ 
some  evidence  is  shewn  to  the  contrary.    The  common  law  right         ▼• 
of  the  rector  must  be  presumed  to  cover  the  whole  parish;  and 
when  we  find  him  or  his  predecessors,  the  monastery,  enjoying  the 
tithes  of  the  whole,  it  must  be  referred  to  that  general  title^  unless 
some  particular  distinct  title  to  any  portion  be  clearly  established. 

The  existence  of  the  church  of  St.  Leotiard  is  accounted  for  as  a 
necessary  appendage  to  the  monastery,  and  does  not  a^Tonl  any  pre- 
sumption of  a  distinct  parish  or  chapeliy. 

The  circumstance  of  the  grant  to  the  plaintiff  conv  eyirg  t 
tithes  of  the  demesnes  of  the  convent  in  GyngeMounteneyj  distinct 
from  the  general  grant  of  the  rectory,  is  naturally  accounted  for 
from  the  unity  of  possession  till  then  in  the  hands  of  the  monastery, 
of  cardinal  Wolseyy  and  of  the  crown.  When  the  tithes  came  first  to 
be  divided  from  the  land,  and  capable  of  a  separate  perception,  the 
grant,  to  prevent  all  doubts,  has  expressly  mentioned  them.  There 
is  therefore  no  fidr  inference  that  the  monastery  held  these  tithes 
by  a  title  distinct  from  that  to  the  rectory. 

.  But  supposing  sudi  an  inferoice  ta  arise,  then,  if  the  demesnes 
of  the  monastery  in  Gyr^e  Mountenof^  mentioned  in  the  plaintiff's 
grant,  mean  the  demesnea  of  Thdbyj  as  tying  within  the  parish,  the  t  l^^^  ] 
tithes  of  those  demesnes,  the  subject  of  dispute^  are  expressly 
granted  to  us.  If  the  demesnes  of  Thoby  are  difierent  from  those 
mentioned  in  the  grant,  then  the  presumption  of  a  distinct  title  to 
the  tithes  does  not  extend  to  them. 

The  conveyance  to  the  defendant  of  the  church,  churcb-yard, 
belfry,  &c.  all  connected  with  the  church  of  St.  Leonard^  without 
mentioning  tbe  tithes,  negatives  any  idea  of  these  having  been  con- 
veyed to  him ;  and  there  is  no  evidence  of  any  conveyances  or 
transmission  of  the  tithes  of  the  demesnes,  as  a  property  in  the  de* 
fendant's  family,  distinct  from  the  land. 

If  any  such  right  ever  existed,  it  could  not  merge,  and  the  defen-> 
dant  Blefwae  would  be  entitled  to  take  the  tithes  from  the  other 
defendants,  his  tenants.  He  is  setting  up  a  counter  titie  to  the 
tithes,  without  any  conveyance  or  pernancy  in  any  of  his  ancestors 
to  support  such  a  claim. 

The  whole  defence  therefore  resolves   itself  in  truth  into   a 
claim  of  modus  in  non  dectmandOf  founded  on  the  Ion;;  non-claim  of 
tithes ;   but  it  is  clear  that  such  a  defence  is- bad.   Benson  v.  Oltve^  Supnroi. 
Bunb.  284.     Charlton  v.  Charlton,^  Bunb.S25.     The  corporation  Supra  715. 
of  *  Bury  v.  Evansy  Com.  R.  643.    f  Nagle  v.  Edwards.      In  the  •  gup„ 
two  latter  cases,  the  presumption  of  a  conveyance  firom  the  lay  757. 
impropriators  was  insisted  on;  but  the  court  held  it  to  be  only  ano«  1442^'* 

OS 


14.86  CASES. 

1797*     ther  mode  of  claiming  a  modm  in  non  decimando,  and  reeded  it 

LamPeire  accordingly. 

▼.  Here,  the  plaintifTs  family  being  Raman  catholics,  could  not 

with  safety  stir  any  question  with  their  neighbours   concerning 
tithes,  and  the  length  of  non-claim  is  therefore  no  proof  against 

them. 

» 

Partridge  and  Bomilly,  for  the  defendants. —  Since  the  tithes 
which  were  vested  in   the   different   monasteries  came  into  the 
hands  of  laymen,  they  have  been  transferable  like  any  other  lay- 
property,  and  all  rules  of  construction  or  presumption  of  such  con* 
veyances  ought  to  apply  to  them ;  accordingly,  grants  or  conrey- 
Su{iraii74.  ances  of  tithes  have  been  presumed  from  length  of  possession.  Scott 
Supra!  177.  V.  Atrey^  Edwards  v.  Lord  Vernon^    The  reason  why  a  prescrip- 
tion in  non  decimando  could  not  originally  exist,  was,  because  the 
incumbent  could  not  convey  the  tithes,  and  therefore  a  conveyance 
by  him  could  not  be  presumed  from  length  6f  time,  or  any  other 
evidence ;  but  when  the  reason  ceased  to  exist,  the  rule  ought  to 
have  varied  accordingly.     Every  thing  which  could  be  lawfully 
[  1487  ]  done  shall,  after  long  possesssion,  be  presumed,  ^BeadU  v.  Beardf 
asl?**"       12  Co.  5.  the  mayor  of  KingOm   v.  Horner^    Cawp.  102.     12 
Siipnid97.  Mod.  181.  Sawbridge  v.  Benton  t  otherwise  the  length  of  possession 
would  be  detrimental  to  the  possessors,  from  the  danger  of  the 
grants  being  lost  Or  defaced*    The  cases  which  determine  that  such 
a  presumption  cannot  exist  againat  a  lay  impropriator,  may  therefore 
deserve  to  be  reconsidered. 

But  the  present  is  distinguishable  from  those  cases:  in  each  of 
them  only  some  particular  species  of  tithes  was  disputed.  But  the 
presumption  of  accidental  omission  to  collect,  or  of  fraudulent  sub- 
traction of  one  species  of  tithes,  is  much  greater,  and  the  probability 
of  a  conveyance  of  it  much  less,  than  when  the  whole  tithes  of  a 
large  district  have  been  immemorially  withholden. 

There  is  a  great  probability  that  the  lands  of  Thobif  were  not 
originally  a  part  of  the  parish,  and  that  the  tithes  of  that  district  were 
vested  in  the  monastery  by  some  distinct  title.  That  lands  might 
be  so  annexed  to  a  parish  appears  by  Seld.  Hist,  of  Tithes^  c  9.  &  4. 
and  the  express  mention  in  the  grant  to  the  plaintifis  of  the  tithes 
of  the  other  demesnes,  seems  to  imply  such  a  separate  title.  There 
is  also  some  reason  to  suppose  that  it  was  originally  a  separate 
parish.  For  ;ilthough  the  existence  of  the  church  of  St.  Leonard 
may  be  referable  to  the  monastery,  yet  it  may  also  be  referred  to  an 
ancient  parish  or  extraparochial  chapelry,  of  which  the  memory  is 
now  lost  The  fact  of  the  plaintiff's  ancestors  never  having  de- 
manded tithes  from  so  large  a  district,  can  only  be  accounted  for  by 
supposbg  that  it  was  known,  for  some  reason  now  with  difficulty 
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guessed  at,  that  the  tithes  of  these  demesnes  were  not  indoded  in     1797. 

It  is  clear  that  the  grant  to  the  defendants  of  all  the  heredita-        t. 
ments  of  the  monastery  in  Tfujiby  would  carry  the  tithes^  if  not 
before  vested  in  the  plaintiff. 

Burtony  in  reply. — The  cases  oiBmy  St.  Edmundi  v«  Eoansj  and 
Nagle  V.  Edwardsy  did  not  go  on  the  particular  circumstancer  of 
only  some  species  of  tithes  b^ng  there  disputed^  but  upon  the  ge- 
neral ground,  equally  applicable  to  the  present  case,  that  the  length 
of  non-payment  of  tithes  to  a  layman  cannot  be  set  up  to  prove 
either  a  tnodus  in  rum  decimandoj  or  a  presumed  conveyance  equiva* 
lent  to  such  a  modus. 

In  all  the  cases  where  conveyances  have  been  presumed,  there 
has  beoi  actual  possession  to  raise  that  presumption.  Here,  the 
defendant  ha^  had  no  possession  of  the  tithes* 

The  case  stood  over  till  this  day.  [  1488 

Macdonaldj  Chief  Baron,  in  stating  the  case»  remarked,  that  the 
express  mention  of  the  tithes  of  the  demesnes,  after  the  general 
grant  of  the  rectory  and  tithes,  seemed  to  imply  some  peculiarity  in 
the  title  to  those  tithes  which  could  not  now  be  very  clearly  ascer- 
tained. The  mention  of  the  demesne  lands  in  Gynge  MomUeney 
seems  to  apply  to  a  manor  there  distinct  from  the  manor  of  Thcby^ 
and  over  which  alone  the  grant  of  tithes  to  the  plaintiff  extended. 

It  is  not  at  all  explained  why  the  tithes  of  these  demesne  lands 
were  never  claimed,  tiU  the  suit  in  1 789  as  to  another  pared  of 
them.  Lord  Petr^s  fiunily  were  not  in  fact  during  all  that  time 
under  any  disability  to  assert  their  rights ;  they  were  in  very  con- 
siderable power  during  the  reigns  of  If.  8.  £  6«  Elix*  and  J.  ].,  and 
his  ancestor,  who  was  first  ennobled,  was  secretary  of  state  under  . 
Q.Eliz.  and  J.  1.,  and  a  protestant.  The  reason,  therefore^  of 
the  tithes  never  having  been  demanded  must  be  traced,  from  other 
sources.^ 

It  is  now  established  by  many  cases  too  firmly  to  be  disputed^ 
that  mere  non-payment  is  not,  even  among  laymen,  any  answer  to 
the  demand  of  tithes.  These  determbations  are  perhaps  to  be 
lamented.  I  should  have  liked  better  to  have  found,  in  r^^rd  to 
tithes,  the  same  prindple  of  dedsion  which  regulates  the  tide  to 
every  other  lay-fee.  If  non-payment  fi>r  any  length  of  time  forms 
no  presumption  of  a  grant  of  the  tithes,  then  the  length  of  enjoy- 
ment, which  in  all  other  cases  is  the  best  possible  titie,  serves  only 
to  weaken  the  claim  of  exemption  from  tithes,  as  the  difiiculty  of 
tracing  its  origin  is  increas^  In  the  present  case^  it  is  hardly 
credible  that  the  plaintiff's  fitmily  have  omitted,  for  above  two 
centuries,  to  exert  thb  right,  from  mere  forbearance  or  negligence. 
Some  other  transaction  probably  took  place  between  the  parties, 
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1797*  the  tneikiory  o(  which  is  now  tost  But  the  cases  pxevent  ds  from 
deciding  upon  the  ground  of  such  a  presumption. 

Although  length  of  time  be  not  of  itself  a  title  against  the  rector, 
yet  if  there  appear  any  circumstances  which  can  raise  a  doubt  as  to 
the  original  extent  of  his  grant,  the  immemorial  non-payment  must 
give  infinite  force  to  such  circumstances. 

Here  it  is  not  probaUe  that  the  lands  of  TTtolnf  were  originally  a 
separate  district  or  parish ;  and  the  grants  to  die  plaintiff  clearly 
mark  some  particularity  in  the  title  to  tne  tithes  of  the  demesnes. 
The  searches  which  have  been  made  ag  to  the  original  boundaries 
of  the  parish,  and  as  to  the  manors  spoken  of  in  the  grants,  have  not 
gone  so  fiu*  as  perhaps  they  might.  It  rather  seems  that  the  grant 
[  1 489  ]  applies  only  to  the  demesnes  of  a  manor  in  (SyngeMaimtenei^y  distinct 
fiK>m  the  manor  of  T^oby*  Under  such  peculiar  circumstances,  so 
'  lltde  explained,  and  where  the  possession  so  strongly  fortifies  every 
doubt  of  the  plaintiff's  claim,  we  are  of  opinion  that  the  case  ought 
to  ubdiergo  ihe  investigation  of  a  jury,  where  the  whole  may  be 
more  closely  investigated,  and  eveiy  circumstance  of  evidence  leodve 
its  proper  weight. 

The  court  directed  an  issue,  to  try  whether  the  plaintiff  was  en« 
titled  to  the  tithes  of  the  lands  in  question. 


S.  C. 

4  Wood's 
Beer.  44a 

Clover-hay 
Is  tobe 
tithed  in 
the  cocks, 
not  in  the 
•wathe.   • 


Tn  37  Geo.  III.    A.  D.  1797.    Scac. 

»  CoUj/er  V.  Howes.    [3  Anstr.  954.] 

Ik  this  case  the  simple  question  was,  in  what  manner  cloverJiay 
is  to  be  tithed.  The  court  bad  upon  a  former  hearing  determined 
that  it  is  tithable  in  die  swathe.  But  upon  a  i«-hearing  they 
changed  their  opinion,  and  the  Chief  Baron  spoke,  as  it  is  reported, 
as  follows : 

Macdonaldj  Chief  Baron. — When  this  cause  was  before  the  court 
on  a  former  occasion,  the  evidence  was  not  so  fully  discussed,  nor 
the  point  so  clearly  illustrated  as  it  has  now  been,  and  we  are  very 
happy  in  an  opportunity  to  reconsider  our  determination  on  a  sub* 
ject  of  such  general  importance. 

•The  broad  question  to  be  decided  is,  whether  the  tithe  of  clover 
can,  according  to  the  evidence  before  the  court,  iairly  and  legally 
be  set  out  in  the  swathe,  or  whether  it  must  be  set  out  in  some  later 
stage,  when  the  article  gets  into  the  shape  of  cocks. 

The  first  and  strongest  testimony  is  the  eviderUia  reig  the  utter 
impossibility  of  ascertaining,  with  any  precision,  the  fiiimess  of  the 
tithe  if  set  out  in  the  swathe.  If  the  field  is  irregular,  the  length 
of  the  swathes  must  be  unequal,  and  the  parties  must  measure  every 
swathe  in  the  field,  to  determine  the  fiiimess  of  the  tithe 


CASES.  1489 

I 

M  * 

On  the  fermer  hearing  we  decided  for  tbe  defendant,  on  the     1798. 
ground  that,  according  to  the  evidence  then  before  us»  clover  does 
not  in  tbe  usual  course  of  husbandry  get  into  the  shape  of  a  cock  at        r. 
ally  but  is  generally  carried  immediately  from  the  swathe.     Upon     -B^owe*- 
the  whole  of  the  evidence  now  before  us,  we  are  satisfied  that  we 
were  then  mistaken  in  the  &ct :  that  clover,  in  almost  every  case^  is 
put  into  cocks,  sometimes  only  before  carting,  generally  in  a  much 
earlier  stage. 

It  appears,  indeed,  that  it  is  sometimes,  though  rarely,  carried  C  l^^O^J 
from  the  swathe;  but  this  is  so  unusual  that  there  is  a  contrariety 
of  evidence,  whether  it  is  done  in  peculiarly  fine  <Nr  in  remarkably 
bad  seasons. 

If  it  does  not  introduce  a  new  and  unprofitable  mode  c(  hus- 
bandry, this  tithe  must  be  subject  to  the  general  rule  with-  regard 
to  all  hay.  The  general  and  irrefiragable  law  of  tithing  is,  that 
each  artide  is  to  be  tithed  when  it  comes  into  such  a  state  d  sever- 
ance that  the  parson  may  see  whether  he  has  hb  fiiir  tenth.  The  * 
stage  of  the  process  in  which  that  object  is  best  attained,  marks  the 
time  of  tithing. 

This  rule  is  analogous  to  that  which  4>revails  in  other  articles, 
similarly  situated.  Thecaseof  jBrti/n^v.  Aj^appHedittobarley*  SopnssT. 
The  tenant  there  tithed  his  barley  in  the  swathe.  This  court  di« 
rected  him  to  account  for  the  value  of  the  tithes  as  being  improperly 
set  out.  They  held,  that  the  barley  must  be  collected  into  heap% 
not  by  any  similari^  to  the  mode  of  tithing  com  or  hay,  but  from 
the  nature-'o^the  thing;  that  the  swathe  is  not  sUch  a  state  of  seve* 
ranee  as  enables  the  dergyman  to  see  that  he  has  his  tenth,  and  the 
artide  must  therefore  be  put  into  a  proper  state  for  that  purpose^ 
before  the  tithes  can  be.  set  out. 

The  court  reversed  the  decree^  and  directed  an  account. 


H.  38  Geo.  III.    A.  D.  1798.    Scac. 

Arny  and  Gibbs  v.  JHomas  Herva/^  WUUam  Stephens^  William  Beth' 
ndtf  his  Majesty's  Attorruy  General^  and  the  Bishop  i^Ijandoff^ 
by  original  bill ;  and  v.  William  Harvey^  the  son  and  executor  o£ 
the  above-named  Wiiliam  Harvey^  by  bill  of  revivor;  and  y»  James 
Lander  and  William  Janiesj  assignees  of  the  said.  William  Harvey^ 
a  bankrupt,  by  supplemental  bill.    [MS.]  ^ 

Ik  this  case  the  bill  stated,  that  die  bishop  otLandc^  for  the  Under  • 
time  being  had  been  from  the  reign  of  Ed*  I.  by  virtue  of  a  grant  ^^  ^^^ 
from  that  king  up  to  the  present  time,  and  then  was,  seised,  or  en-  ^^^ 
tided  in  right  of  his  see,  or  otherwise,  of  or  to  the  rectory  or  par-  ^^^^  attar- 
sonage  of  Kewland  in  the  county  of  Gloucester,  and  the  tithes  both  *°^^^?^j, 
great  and  $mall  arising  within  that  parish,  and  particularly  the  tithes  uw  eiu*. 
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1798.  both  great  and  Mnall  arising  in  or  upon  die  lands  in  or  befcve  the 
^^gg^  reign  o£Ed.  1.  or  at  any  time  sinoe^  assarted  or  to  be  assarted,  and 
▼^  situated  within  the  extraparochial  parts  of  the  forest  of  Dean  in  the 
said  county  of  Gloucester:  it  then  derived  tide  to  the  plaintiff  GtMs, 
Pj^^^l^^  who  was  a  trustee  for  the  other  pUiintiff,  Parry,  to  the  tithes  arising 
foratt,  the  upon  the  lands  assarted  or  reputed  to  be  assarted  within  the  extr»* 
n^^^ed  P^^''^^^^  places  of  the  forest  of  Dean  under  a  lease  thereof  from 
toihedtbes  the  bishop  oiLandafft  and  after  charging  occupation  and  receipt 
^^^^"^^  by  the  three  first  named  defendants  of  tithable  matters  within  snch 
in  the  oc  extraparochial  places,  it  prayed  that  they  might  be  decreed  to  pay 
^2^nf^^^  to  the  plaintifl^  Porry,  the  value  of  the  tithes  subtracted  by  them 
€f  the  fo-     from  the  year  1777. 

Unda"in-  I'he  defendant  Haroey,  by  his  answer,  stated,  (among  other 

dowd  by  a  tfiings,)  that  his  &ther,  die  said  TlumuttHaivey^  deceased,  was  one 
son  by  en.    of  the  keepers  of  his  majesty's  forest  ctDean,  and  resided  for  several 
^^"'^^^^  years  before  his  decease  at  one  of  the  lodges  in  that  forest  called 
«mt;  for    the  Speech'hoiise  Lodge,  which  he  believed  is  situated  in  an  extra* 
^^^^^  *  parochial  part  of  the  forest,  and  that  such  lodge  consists  of  a  mes* 
ture^  not  an  suage.  Stable,  and  outhouses,  to  which  and  appertaining  to  the  same 
^'''^*         are  inclosed  about  forty  acres  of  land  taken  out  of  the  said  forest, 
the  sole  proper^  of  his  majesty,  set  apart  and  allotted  for  the  use  and 
support  of  the  keeper  of  such  lodge,  and  as  servant  to  the  king : 
that  about  ten  acres  of  that  land  are  converted  into  meadow  or 
pasture,  and  the  residue  into  arable :  but  that  he  could  not  set  forth 
when,  or  about  what  time^  such  land  was  inclosed,  nor  die  yearly 
value  thereof;  the  same  never  having  been  let,  nor  tHherwise 
h(dden  or  enjoyed  by  himself  his  fether,  or  any  other  pers(Hi,  dian 
as  such  keeper  as  aforesaid :  that  he  did  not  believe  die  plaintii^ 
Parry,  was  entided  to  tithes  of  any  thing  which  had  arisen  oil  such 
lands  so  in  the  possession  of  his  father,  as  <me  of  the  keepers  of  the 
said  forest,  or  any  part  thareof;  such  lands  being  in  truth  and  in 
fact  the  sole  property,  and  in  the  hands  of  the  king,  and  occupi<^ 
by  his  said  &tber,  as  his  majesty's  servant,  removable  at  pleasure ; 
but  on  the  contrary  he  submitted  to  the  court,  that  such  lands  by 
virtue  of  the  king^s  prerogative  are  wholly  discharged  aad  exempted 
from  the  payment  of  all  tithes  of  what  nature  or  kind  soever,  and 
from  any  composition  or  satisfaction  in  Heu  thereof. 

The  defendant  Bermett,  by  his  answer,  stated,  (among  other 
things, )  that  he  was  in  the  occupation  of  five  small  pieodi  of  land 
inclosed  in  the  extraparochial  parts  of  die  forest  of  Detm  at  several 
times  since  the  year  1777»  and  amounting  to  j^ve  or  six  acres,  or 
[  1492  ]  thereabouts,  upon  which  he  had  raised  barley,  oats,  &&;  but  he 
denied  that  tithes  were  due  of  any  of  the  things  he  had  nused  upoa 
such  lands ;  and  insisted,  that  such  lands,  as  being  situated  in,  and 
part  of  the  forest  ofJDeanf  such  fodrest  being  part  of  the  posoessions 
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of,  and  belonging  to  the  crown  of  England^  were  totally  exempt     179S. 
hoia  the  payment  of  tithes  or  any  composition  in  lieu  thereof;  and    TT      ' 
the  rather,  for  that  if  the  plainti£&  had  such  leases  or  grants  from         t. 
the  said  bishop  of  Landaffi  and  if  the  said  king  Ed.  1.  did  make     ^^^^^^^ 
such  grant  as  in  the  bill  set  forth,  yet  that  nothing  did  or  could 
pass  by  law  thereby,  but  only  the  tithes  of  such  lands  within  the  said 
forest  otDeatif  whether  extraparochial  or  not,  as  were  at  the  time 
of  the  said  grant  actually  assarted  therefrom ;  and  as  to  any  tithes  of 
what  nature  soever  which  were  to  arise  from  any  lands  then  parcel 
of  the  forest  of  Dean^  which  should  be  at  any  period  of  time  after 
the  passing  of  the  said  grant,  and  were  not  at  the  time  of  the  making 
thereof,  or  in  the  lifetime  of  the  said  king  Ed.  1.,  actually  assarted 
from  the  said  forest,  such  grant  (if  any  there  were)  could  not  be 
construed  to  extend  any  further  than  to  the  tithes  of  such  lands  as 
were  then  actually  assarted,  or  should  be  assarted  in^he  lifetime  of 
the  said  king  Ed.  I.  who  was  the  grantor  thereof:  that  there  was 
such  exemption,  and  that  such  lands,  or  the  tithe?  arising  therefrom, 
were  not  deemed  or  taken  to  be  within  the  said  pretended  grant  or 
patent,  or  meant  to  be  granted  by  the  said  bishop,  or  by  the  leases 
in  the  bill  set  forth,  was  eyidenced  by  this,  that  no  such  bishop  for 
the  time  being,  or  any  person  claiming  under  him  from  the  time  of 
such  pretended  grant  to  the  time  of  filing  the  present  bill  had  ever 
received  any  tithes,  or  any  composition  in  lieu  of  any  tithes  arising 
on  ct  from  imy  lands  assarted  in  the  said  forest;  save  and  except  as 
to  such  lands  as  were  assarted  in  the  reign  of  the  said  king  Ed.  1. 
which  had  been  commonly  known  and  distinguished  as  old  assarted 
landsj  and  which  only  for  the  reasons  aforesaid  could  be  considered 
as  comprized  in  the  said  grant  of  the  said  king  Ed.  I.  and  from 
which  lands  so  known  and  distinguished  as  old  assarted  landsj  and 
from  no  other  lands  ih  the  said  forest,  had  tithes  of  any  sort,  or  a 
composition  or  other  satisfaction  in  lieu  thereof,  been  received  by 
any  bishop  of  Landaff^  or  any  person  claiming  under  him. 

The  defendant  Stephens^  by  his  answer,  stated,  (among  other 
things,)  that  he  was  one  of  the  keepers  of  his  majesty's  forest  of 
Dean^  and  resident  in  one  of  the  lodges  in  the  forest  called  Blakenet/ 
Lodgey  situated,  as  he  believed,  in  an  extraparochial  part  of  the 
forest,  and  consisting  of  a  messuage,  stable,  and  outhouses,  to  which 
were  inclosed  about  thirty  acres  of  land  taken  out  of  the  forest,  the  ^  -^ 

sole  property  of  his  majesty,  set  apart  and  allotted  for  the  use  and 
support  of  the  keeper  of  such  lodge,  and  as  servant  to  the  king; 
and  that  about  one  half  of  those  thirty  acres  was  converted  into 
meadow  or  pasture,  and  the  other  part  was  left  in  its  rough  state : 
he  then  set  up  the  same  exemption  from  tithes  for  this  lodge  and 
the  lands  annexed  to  it^  as  was  claimed  by  Harvey  for  Speech^ 
House  Lodge. 
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1798.  The  Alionuy  General  in  his  answer  sud,  that  he  clmmed  on 

"TT""  behalf  of  his  majesty  such  interest  in  the  tithes  in  question  as  his 

Y.  majesty  was  entitled  to^  and  submitted  it  to  the  care  and  protecdon 

Harv^  of  the  court 

'  The  bishop  o( Landqff' admitted  the  execution  of  the  leases  stated 
in  the  bill,  tod  submitted  that  the  plaintiff  was  entitled  to  the  tithes 
demanded  by  the  bill. 

The  plaintiffi  having  replied  to  the  answers  of  the  three  first 

defendants,  and  issue  bdng  joined,  and  witnesses  examined,  the 

cause  came  on  to  be  heard  this  term,  and  after  long  argument  at 

the  bar,  the  judgement  was  delivered  on  the  2d  day  o( March  179S, 

^     at  the  sittings  at  Serjeants  Inn  Hallj  by  the 

Lord  Chief  Baron. — This  cause  of  Parry  v*  Harvey  has  stood 
for  judgement  some  time ;  not  so  much  from  any  difficulty  upon 
the  subject,  when  it  comes  to  be  looked  into,  as  from  the  novel^ 
of  it« 

The  plaintiff  William  Parry  is  the  lessee  of  the  bishop  of  JCai»* 
dqffi  and,  as  such,  he  claims  certain  tithes;  he  claims  that  aa  ac- 
count may  be  taken  of  all  the  tithable  matters  and  things  reaped, 
mowed,  cut,  gathered,  or  in  any  manner  had  and  subtracted  by 
the  defendants  in  and  from  certain  farms,  lands,  and  tenements 
during  their  respective  occupation  thereof  firom  the  month  of  Mcgf 
1777  to  the  present  time;  and  also  of  all  the  tithes  and  tenths 
thereof;  and  likewise  of  the  full  value  of  such  tithes  and  tenths. 

The  defendants  are  three  in  number.  Two  of  them  stand,  in  this 
predicament;  they  are  keepers  in  the  forest  of  Dean  :  the  one  of 
them,  as  keeper,  occupying  one  lodge  called  Speech-Chouse  Lodges 
the  other,  as  keeper,  also  occupying  a  lodge  called  Elakeney  Lodge^ 
and  together  with  those  lodges  occupying  and  having,  as  fiir  bnck 
as  the  memory  of  witnesses  goes,  certain  paroeb  of  lands,  partly 
grass,  and  partly  com. 

The  grant  itself,  under  which  the  lessee  claims,  is  a  grant  sub«- 
sidiary  to  a  former  one,  by  which  the  rectory  otNewland  was  given 
to  the  bishop  ofLandqff'bj  king  JEU.  1.,  and  the  great  tithes  granted 
to  him  and  his  successors.  In  addition  to  that  in  33  Ed.  1.  the  king 
[  1494  ]  grants  in  these  terms :  Bex  omnibtis  ad  quosy  4^  SabUenu  Sdatis^ 
qubd  ad  emendacionem  episcopates  LandavensiSj  qui  nimis  exilis  esse 
dinoscihiTy  neenon  in  suboencionem  susientacionis  cujusdam  capdlani 
divina  pro  animd  nostrd  et  animabus  antecessontm  nostrorum  singulis 
diebus  celebrantis  et  imperpetuum  cdebraturi  in  ecclesid  omnium  sanc^ 
torum  de  la  Neooelande  infra  Jorestam  nostram  de  Dene^  quam  vene- 
rabilis  pater  Johannes  episccpus  pnedicti  episcopaiiis  tenet  sibi  et  mss 
successoribuSf  appropriatam^  concessimus  eidem  episcopo  pro  nobis  et 
haredibus  nostris^  quantum  in  nobis^  est,  quod  ipse  et  suctSessores  sui^ 
episcopi  ejusdem  loci^  omnes  decimas  de  assartis  infra  Jorestam  prde^ 
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dietam  de  novo  assariatis  et  assartandh  praoenierUes  percipiatU  et     1798. 
habemnt  ecclesie  sue  dela  Newelemde  predicted  quas  ad  eandem  ecde^ 


Parry 

stam  fXHumus  tmperpetuum  pertinere  sine  obstruccione  vel  impedimento        v. 
nostri  vel  iaredum  nostrorum  seu  ministrorum  nostrorum  quorum^     Harvey. 
cunque  ;  dum  tamen  dssarta  predicta  extra  limites  ctguscunque  parochie 
existant.     In  cujtts^  S^c.  T.  R.  apud  Westm.  xx.  die  Marcii.    Per 
ipsum  R.  et  Peticionem  de  Consilio. 

There  appear  to  have  been  proceedings  upon  this  in  the  reign  of 
Ed,  2.  in  two  or  three  instances :  for  we  find  that  several  of  the 
adjacent  rectors  claim,  as  belonging  to  their  rectories,  certain  parts 
of  those  tithes  given  by  this  grant;  there  were  commissioners  to 
inquire  which  were  the  assarted  lands  meant  to  be  the  subject 
matter  of  this  grant,  and  likewise  directions  to  the  keepers  to  assist 
the  bishop  in  the  recovery  of  those  tithes.     From  that  period  down- 
wards,   from  the  conclusion  of  those  proceedings  to  the  present 
time,  we  hear  of  no  claim  whatever,  except  that  in  the  year  17S4 
in  Btmbiiry  (a) ;  the  same  sort  of  claim  was  then  set  up,  and  there 
was  the  same  imperfection  in  that  claim  which  there  is  in  this  {b\ 
namely,  that  the  lease  from  the  bishop  states,  that  it  was  late  in  the 
occupation  of  a  certain  person,  when  it  was  not  in  his  oclcupation ; 
however,  it  is  better  to  determine  the  question  upon  the  broad  [  1495  ] 
ground  than  upon  that     The  grant  itself  is  a  grant  which  is  men- 
tioned in  more  places  than  one  in  lord  Co1c(f%  commentary  upon  ^  1<>*^  ^^7. 
the  statute  of  tithes ;  and  also  in  a  very  curious  chapter  in  Sdden^  Seld.  Hist, 
where  he  endeavours  to  prove  (what  is  not  now  denied)  that  in  ^'^^* ' 
former  times  it  was  usual  for  the  king  and  the  nobility  to  grant 
tithes,  not  to  the  rectory  itself,  or  in  assistance  of  the  parish  priest; 
but  the  tithes  of  lands  lying  in  Kent  would  be  granted  to  a  rectory 
in  Convwallj  and  so  on.     The  grant  was,  undoubtedly,  a  grant  re- 
cognized at  that  time :  but  the  question  will  be,  what  the  true  in- 
terpretation of  that  grant  is,  and  what  it  really  contains ;  for,  if 
the  lessee  of  the  bishop,  in  this  case,  is  seeking  what  never  was 
granted  to  the  bishop,  of  course  his  daim  falls  to  the  ground :  if 
he  is  seeking  what  was  grafted  to  the  bishop,  no  time  that  has 
elapsed  can  alter  it,  though  for  some  centuries  there  was  no  claim 
upon  this  grant.     Then  the  question  is,  what  are  the  lands  assartata 


(a)  That  wai  the  case  of  Sond  t.  Sarrow,  shall  be  Toid.*'— S.C  Soj.  JSTtZTs  MSS.  n^  24. 

3uob.  SIS.  the  report  of  which  is  as  follows.  —  p.  40.    Qium  Hob.  1S8. — For  the  pleadings  and 

"  Upon  a  bill  for  tithes  of  assart  lands,  Baron  decree  in  the  case  of  BoTid  t.   JSarrow,    fride 

ConMfta  seeqted  to  be  of  opinion,  that  the  words,  cfe  S  Wood's  Deer.  317.  • 

fioiw4Miarfa<tt«rosMr<a«tdtf^inthegrantofJ?d.l.         {h)  The  lease  of  1784,  in  the  present  caae^ 

should  be  constmed  to  extend  only  to  such  lands  stated  the  tithes  thereby  demised  to  hsTe  been 

as  were  at  that  time  assarted,  or  intended  shortly  formerly  holden  and  enjoyed  by  one   Edward 

to  be  so,  and  not  to  such  as  in  future  ages  should  Bondj  afterwards  by  lord  Cokraine,  since  then 

happen  to  be  assarted,  especially  if  no  lithes  haye  by  lord  Bomney  and  WilUam  Mattermtm,  toad 

usuidly  been  paid ;  as,  if  a  man  grants  the  wool  then  lately  by  Edward  San^9  Lechmert^  and 

of  his  sheep  that  he  shall  have  seren  years  hence,  Tkonuu  Mett, 
if  he  had  no  sheep  at  the  time  of  tiie  grant,  it 
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1796.  ei  assarUmdaf  We  must,  in  oonstrning  a  Ling's  grant,  take  it  ac- 
'^^~~  cording  to  its  true  and  l^al  interpretation ;  and  there  are  recog- 
/  ▼•  nized  two  ways  in  which  the  king  may  be  damnified;  the  one  is, 
*"^^  by  any  person's  assarting  bis  lands ;  the  other  is,  by  any  person's 
committing  a  pwrpresture  upon  his  lands*  Tliese  are  two  perfecdy 
.sqmrate  and  distinct  things.  The  assarting  of  lands,  as  1  shall  shew 
in  a  moment,  was,  (and  all  the  reguladons  of  the  forest  laws  upon 
the  subject  are  applied  entirely  to  this  case,)  when  priyate  persons 
had  lands  within  the  regard  of  the  forest:  they  could  not  them- 
selves assart  thdr  own  lands,  that  is,  they  could  not  pluck  up  the 
timber  or  underwood  by  the  roots,  and  make  it  araUe  land,  even 
upon  their  own  lands,  without  a  regular  and  solemn  process :  an 
application  must  be  made  to  the  crown  for  an  ad  quod  damnum  ;  that 
writ  must  be  issued,  and  an  inquisition  taken  upon  it;  if  it  was  re* 
turned,  that  there  is  no  damage^  a  licence  from  the  Chief  Justice  in 
Eyre  was  granted  to  assart  the  lands.  But  purpresture  is  diSsrenX, 
firom  assarting,  because  that  is  felling  the  timber,  but  not  plucking 
it  up  by  the  roots.  And  it  is  everlasdngly  to  be  kept  in  view,  that 
the  preservation  of  4he  game  was  the  sole  object  of  those  laws,  and 
/  the  game  were  not  so  much  hurt  by  leaving  the  stub^  as  in  the 
ease  of  an  assart,  where  it  would  never  grow  again.  For  tliis  rea- 
son the  assarting  of  lands  without  the  king's  licence,  or  committing 
waste,  and  a  purpresture^  are  very  different  tilings :  the  assart  was 
treated  with  considerably  more  severity  by  the  forest  laws  than  a 
[  1496  ]  purpresture.  With  respect  to  2l  purpresture^  a  man  la3ring  the  lands 
of  the  king  adjacent  to  his  own  into  his  own  inclosure,  was 
punished  very  particularly ;  but  not  so  much,  as  in  the  case  of  assart; 
because  it  might  be  soon  put  an  end  to^  and  no  irreparable  mis- 
chirf,  as  in  the  case  o£  assart*  Then  let  us  see  what  is  the  foct  in 
the  present  case  upon  the  evidence.  The  fact  upon  the  evidence  is, 
that  there  is  no  symptom  o(  assart  whatever.  All  the  witnesses  say, 
that  these  lands,  excepting  three  acres  lately  laid  in,  have  been 
occupied  by  these  keepers,  who  are  recognized  by  the  forest  laws  as 
*  r^ular  and  ordinary  servants  of  the  king  in  his  forest  There  is 
no  pretence  to  call  this  an  assarting.  Then  these  are  the  demesne 
lands  of  the  king  occupied  by  himself  through  his  servants.  These 
are  extraparochial  places;  die  tithes  therefore  would  belong  to 
the  king :  but,  can  it  be  said,  that  these  lands  of  the  king,  oc- 
cupied by  his  servants,  supposing  them  even  to  be  within  the  defini- 
tion of  an  assart,  that  the  king  assarting  these  lands,  holding  them 
himself  and  occupying  them  by  his  servants,  can  tithes  of  these  ever 
be  said  to  be  the  subject  matter  of  this  grant?  It  would  be  an  ex- 
ceedingly wide  construction  of  it  indeed  to  say,  that  the  lands  which 
the  king  shall  assart  himself  shall  be  tithable  to  the  bishop  of  Umdnff 
fay  virtue  of  this  grant;  if  this  grant  should  be  meant  in  this  sense, 
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no  tithe  would  be  dae  (if  these  lands  were  assarted)  at  all:  there*     1798. 
fere  the  grant  must  be  interpreted  to  create  tithes  of  these  lands      p^^ 
instead  of  its  being  interpreted  to  say,  that  when  tithes  should  arise        ▼. 
those  tithes  should  go  to  the  bishop.    In  this  case  the  two  defend-     ^^»^^* 
ants,   who  are  keepers,   are  out  of  the  question.      But  there  is 
anotlier  defendant,  of  the  name  of  Bennett j  who  within  seventeen  or 
eighteen  years  appears  to  have  inclosed  a  parcel  of  land  of  the  king's 
adjacent  to  hb  own.     Then  upon  the  very  fiu:t  assarting  is  negatived 
here,  because  this  is  a  description  of  encroachment;    nay,  from 
time  to  time  they  have  been  thrown  down,  and  still  this  man  has 
erected  them  again;  and  in  many  instances  the  same  has  been  done. 
Then  that  being  the  fiict,  let  us  see  what  good  writjers  upon  the 
subject  have  said  upon  the  distinction  between  these  two  cases  of 
an  assart  and  a  purpresture^  and  what  constitutes  a  purpresturef  and 
what  does  not. 

The  definition  of  an  assart  will  be  found  in  Dufremis  Ghs^ 
sary^  tit*  Exartus*  It  is  curious,  that  this  foreign  writter  bor- 
rows his  definitions  from  our  ancient  books,  and  from  the  JRed  , 
Book  of  the  Exchequer.  In  the  Bed  Book  assart  of  the  forest  is 
described,  <<  Quando  foresUe  nemcra  vd  dumeta  qucelibet  pascuis  et  [  l^^?  ] 
latibtdisjerantm  opportuna  succiduntUTi  qidbus  succisis  et  radicitiis 
evulsis  terra  subvertitur  et  excolitur.**  And  you  find  that  the  Re- 
gister upon  the  writ  of  ad  quod  damnum  says,  ^*  Inquiratur  si  sit  ad 
<*  damnum  seu  nocumentum  Jbresta  nostra  pnedictce  aut  alictffus  aUe^ 
*^  riusj  se  concedamus.  A  qubd  ipse  arbores  in  bosco  sua  de  M.  qui  est 
^^  infra  metdsfaresUje  nostrce  pradicta^  succidere^  et  eas^  quo  valuer it^ 
^^  cariare^  ac  commodum  suum  inde  facere^  et  solum  illud  postmodum 
^^  assartarej  et  in  culturam  redigere^  ac  parvo  Jbssato  et  bassa  haya 
'*  secundum  assisam  Jbresta  indudere.*^    Manvoood  says  upon  that,  « 

**  So  that  if  a  man  hath  any  woods  or  underwoods,  or  any  other 
<<  coverts  in  the  forest,  as  heath,  broom,  fern,  and  cut  it  down  or 
'^  pull  it  up  by  the  roots,  that  the  land  is  made  plain,  or  converted  ' 
"  into  arable  or  pasture,  then  it  is  called  assart  qf  the  forest^  or  land 
^*  assarted^  though  the  owner  receive  no  profit  by  it."  Mr.  Heskett 
was  of  opinion,  that  if  a  man  hath  meadow  or  pasture  ground  in  the 
forest,  which  is  surrounded  with  thick  coverts,  where. the  wild  beasts 
(^the  forest  firequent,  if  the  owner,  or  tenant,  or  other  occupier 
thereof  convert  the  same  into  tillage,  it  is  an  assart  of  the  forest^  or 
land  assarted.  He  says,  the  difference  between  waste  of  forest  and 
an  assart  is  this :  a  waste  is  the  felling  or  cutting  down  any  covert 
of  the  forest  without  licence;  but  an  assart  is  the  destroying  any 
covert,  and  converting  it  into  plain  or  arable  land.  You  likewise 
find  in  BastaU^  tide  <<  Forests,''  34  £•  1.  it  is  ordained,  <<  Qubd  si  quis 
^  inventusfuerit  tn  dominico  domini  regis  assartando^  velpurpresturam 
*^  fadendo  corpus  debet  groHnus  retineri :  si  autem  extra  daminicum 
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1798.     ^*  if^area>ardMH^debetpomper$exfUpos:  si  autem  alias  inveniaturi 
"^^~"    **  debH  dupUcare  ejus  pUgias:  si  tertia,  corpus  debet  reUneri^     And 
▼.         saclran  offender,  for  the  third  offisnoey  is  not,  by  the  laws  of  the 
*'^^^'    ibrest,  bailable  by  any  man,  bat  only  by  the  Lord  Chief  Justice  in 
Eyre,  or  his  Deputy.     It  is  certain  by  this,  that  there  is  a  dif- 
ference between  assarting  the  king^s  lands,  and  assarting  any  other 
man's  lands. 
Dufreae'fl        Now  With  respect  to  a  Purpresturej  let  us  see  what  that  is^  The 
Formal      ^i  Book  of  the  Exchequer  tells  us  what  a  Purpresture  is,  I  mean,  as 
<lcre.  applied  to  the  forest  laws.     '^  Purprestura  JU  interdum  per  negligai^ 

*^  tiam  vicecomitum  vel  ejus  ministrorum;  vd  etiamper  continuatam  in 
**  longa  tempora  beUieam  tempestatem,  ut  habitantes  propejimdosj  qui 
**  coronie  annomnafittir^aliquameorumsilnportionemtisurpentfetsuis 
^  possessionibus  ascribant.    Cum  autem  perlustratiiesjudices  per  sacra" 
^  merUum  legitimorum  virorum  h<ec  deprehenderintj  seorsim  afirma 
[  1498  ]  «<  comitahis  appretiantuty  et  vicecomiti  traduniur^  ut  de  eisdem  seor^m 
Uh.  ix.       ^  respondeant.  Et  hiec  decimus  Purpresturas  vel  occupata**  In  Glan- 
ville  the  description  of  it  is  this:  <<  Didtur  autem  purprestura  vdpor^ 
^^  presturoj  proprie  quando  aliquid  super  dominum  r^em  iiyuste  oc- 
*^  cupatuTf  ut  in  dominicis  regis,  vel  in  viis  publicis  obstructis,  vel  in 
**  aquis  publicis  transversis  a  recto  cursui  vel  quando  aliquis  in  dviiate 
•^^  stq)erregiamplateam  aliquid  odificandoocaqHtverit.  Et  getieraliterj 
^  quoties  aliquid  Jit  ad  nocumentum  regii  tenementij  vel  regue  tuV?,  vel 
^^  civitatisj  placiium  inde  ad  coronam  domini  r^spertinet" 

In  the  assizes  at  Lancaster,  12  Ed.  3.,  it  was  adjudged  in  the 
general  eyre  of  that  forest,  that  no  man  may  inclose  any  ground  in 
the  forest  ad  nocumentum  feranm,  and  that  such  an  inclosure  is  a 
purpresture.  And  though  he  hath  a  licence  to  indosc,  it  must  not 
be  done  cum  alta  htya  etfossato,  nee  cum  alto  palatio;  for  if  he  doth, 
it  is  contra  assisam  Jbresta.  And  then  we  find  from  die  same 
authority,  Mr.  Manfwoody  that  his  opinion  is,  that  the  true  dif- 
ference between  assarts  and  purprestures  is,  that  an  assart  is  the  con; 
yerting  any  coverts  in  the  forest  into  arable;  \nxt  purpresture  is  a 
wrongful  encroaching  of  a  new  thing  either  upon  the  king  or  a  com- 
mon person. 

Now,  we  have  in  the  Charta  de  Jbresta  9  Hen.  3.  this  clause, 
^  All  archbishops,  bishops,  abbots,  priors,  earls,  barons,  knights, 
^  and  other  our  freeholders^  which  have  thdr  woods  in  forests,  shall 
^<  have  their  woods  as  they  had  them  at  the  time  of  the  first  coro- 
<<  nation  of  K.  Henry  our  grandfather,  so  that  they  shall  be  quit 
<^  for  ever  of  all  purprestures,  wastes,  and  assarts,  made  in  those 
'^  woods  after  that  time  until  the  banning  of  the  second  year  of 
^*  Our  coronation."  Therefore,  there  is  a  whole  body  of  authority 
here  manifestly  shewing  that  an  assart  and  a  purpresture  are  very 
diiferent  things :  so  tha^  we  have  only  to  apply  the  evidence  in  this' 
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CRse,  and  see  whether  it  be  that  thing  which  is  the  teal  subject      1798. 
matter  of  the  grant.     I  stated  before  what  the  evidence  shews  this      p     "" 
to  be:    I  think  certainly  not  an  assart.     But  there  is  another         ▼. 
question  which  it  is  necessary  to  agitate.     We  find  upon  a  former     ^""^^ 
occasion,  when  this  was  before  the  court  of  Exchequer  in  1 7S2  or 
1733,  that  the  court  entertained  a  doubt  about  de  novo  assartatis  et 
assartandis.     In  those  days,  however  inelegant,  they  were  certainly 
grammarians,  and  perhaps  the  word  assariaturis  would  have  been  the 
proper  word :  and  the  court  doubted  whether  the  word  assartandis 
was  to  be  taken  in  the  extremely  wide  sense  in  which  it  is  necessary 
to  interpret  it  for  the  interpretation  of  this  grant.      Perhaps  it 
might  be,  that  the  court  doubted  whether  the  king  could  grant  that  [  1499  ] 
which  he  had  not.    But  it  is  not  necessary  to  decide  upon  that  in  the     . 
present  case.     I  cannot  help  thinking  that  the  interpretation  which  . 
must  be  put  upon  this,  when  the  definitions  are  compared  with  the 
feet  that  has  happened,  must  be  the  reason  why  we  have  never  heard 
any  thing  of  this  for  ages :  because,  if  there  had  been  no  regular 
assarisy  there  could  have  been  no  opportunity  for  claim,  and  we  all 
know  too  well  the  history  of  forests  not  to  know  that  that  must  be 
the  case.     But  those  who  advised  the  bishop  at  that  time  say,  this 
does  not  fall  within  the  interpretation  of  your  grant ;  for  the  king 
coivid  never  have  made  a  grant,  the  consequences  of  which  would 
be  a  heavy  offence  against  himself:  for  it  presupposes  that  the  king 
should  say,  if  any  man  shall  steal  any  part  of  my  lands,  then  shall 
the  bishop  have  tithe  of  those  lands;  but  that  the  king  should  give 
the  bishop  the  fruits  of  any  assarts  that  existed  at  that  time,  or  (if  that 
be  the  interpretation  of  the  grant),  of  any  which  shall  exist  under 
these  circumstances,  is  more  intelligible,  than  the  absurdity  of  fancy- 
ing offences  committed  against  himself,  and  that  the  bishop  should 
have  those  tithes.     Therefore  I  think  it  is  very  clear  from  what  we 
find  in  ancient  respectable  writers,  that  those  lands,  as  described  in 
evidence,  do  not  fell  within  tlie  terms  of  the  bishop's  grant ;  for 
which  reason  the  bill  must  be  dismissed. 


H.  38  Geo.  III.    A.  D.  1798.   Scac. . 

Markham  v.  Huxley.    [MS.]  . 

The  rector  of  TattenhaU  in  the  county  of  Chester  claimed  the  S.C. 
great  and  small  tithes  arising  in  the  parish,  except  such  as  were  i)^r?542. 
specified  in  his  bill;  and  in  particular  he  claimed  the  tithes  of  the  ^  modu$ 
^*^y>  pyjeons,  ducks,  chickens,  poultry,  orchard  fruit,  garden  fruit,  ^ch'day's 
garden  stufl^  honey,  agistment  of  dry,  barren,  and  unprofitable  cattle,  "".^>  a'** 
which  had  ai*isenpn  the  lands  of  the  defendant :  and  Easter  oflferings  ^Son^c^ 
for  persons  above  the  age  of  fifteen  years,  who  had  received  or  ought  *!  ^^ . 
to  have  received  the  holy  communion  in  the  said  parish  church,  by  Uie  wU- 

V0L.IV.  ^  P 
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1 798.      The  bill  charged,  that  the  lands  in  the  parish  had  not  been  catUvated 

Markham    ^^  ^  produce  hay  until  of  late  years,  and  within  the  time  of  lq;al 

▼.         memory,  and  that  in  fitctAo  hay  had  been  gathered  therein  until 

'^**^'     some  time  within  memory.     The  bill  also  charged,  that  the  terms ' 

MMMio       Caw  Meadaaoingf  or  Water  Meadaaoingj  and  Butland  or  Upland 

tion  ^tbT  *  Grounds^  had  not  been  constently  and  from  dme  immemorial  applied 

Und  will      to  the  same  particular  grounds,  and  that  there  had  been  no  lands  or 

grounds  in  the  parish  which  had  beoi  constantly  and  from  time  im- 


^^<l«l      memorial  called,  known,  or  particularly  distinguished  by  the  respec- 
in  pdntiDg   tive  names  of  Cam  Meadaoaing^  or  Water  Meadoming^  or  BisUand^ 
^laST^    or  Upland'Groundsj  but  that  such  description  had  sometimes  yaried 
land  CO.       and  been  applied  to  the  same  lands  according  to  circumstances,  with 
«r*fi5ftnl  ^^P^^  ^  ^®  actual  situation  of  such  lands,  and  with  reference  to 
their  being  flooded  or  not  flooded  in  the  season  of  that  year*    The 
bill  further  charged,  that  a  day's  math  did  not  mean  or  comprehend 
any  specific  or  definite  quantity  of  land  or  ground  in  the  parish,  but 
varied,  or  was  subject  to  variation  or  cliange  in  different  parts  there- 
of, according  to  the  nature  or  quality  of  the  land  or  the  quantity  of 
the  produce  thereof,  or  from  other  circumstances.    The  bill  there- 
fore prayed  an  account  of  the  tithes  (except  of  com  and  grain), 
which  had  arisen  respecUvely  from  the  fitrms  in  the  defendantfs  oc« 
cupation  from  the  year  1782,  and  also  of  £^zj^ offerings;  and  pay- 
ment of  what  should  appear  due  thereon. 

The  defendant  insisted  that  the  plaintiff  was  not  entitled  to  the 
tithe  in  kind  of  hay,  for  that  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  there  had  been  payable  and  paid,  and 
of  right  still  ought  to'  be  piud  to  the  rector  lliereof  for  the  time 
being,  by  the  inhabitants  of  the  said  parish  occupying  certain  mea« 
dowing  commonly  called  and  described  in  the  said  parish,  as  Caw  or 
Water  Meadaooingf  Is.  for  each  day's  math  thereof,  and  so  in  pro- 
portion for  any  less  or  greater  quantity  than  a  day's  math,  as  a 
modus  or  customary  payment  in  lieu  of  the  tithe  in  kind  of  hay 
yearly  arising  and  gotten  upon  and  from  such  Caw^  or  Water 
Meadaadng ;  and  also,  that  there  had  been  payable  and  paid,  and  of 
right  still  ought  to  be  paid  to  the  rector  of  the  said  parish  for  the 
time  being,  by  the  inhabitants  of  the  parish  occupying  Butland  or 
Upland  Grounds  in  the  same  parish  6d.  for  each  day's  math,  as  a 
modus  or  customary  payment  in  lieu  of  the  tithe  in  kind  of  hay 
yearly  arising  and  gotten  upon  and  from  such  Butland  or  Upland 
Grounds ;  that  the  said  moduses  had  been  constantly  paid  at  the 
feast  of  Easter  in  every  year,  and  accepted  as  such  by  the  rector  for 
the  time  being  of  the  parish  until  the  plaintiff  refused  to  accept  the 
same ;  that  the  day's  math  consisted,  according  to  the  usage  and 
custom  of  the  parish,  of  eighty  roods,  eadi  rood  containing  sixty- 
fimr  square  yards.    He  also  insisted,  that  within  die  ^d  parish 
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there  hod  been  imniemorially  payable  and  paid  to  and  aecepted  by      V!9^. 
^the  successive  rectors  thereof,  and  still  of  riffht  ouffht  to  be  paid  to    TT" — 
the  rector  for  the  time  beingi  certain-  other  ntoduses  or  customary         v. 
payments  at  the  feast  o(  Easter  annudly,  in  lieu  of  the  tithes  in  kind  ^^^"f'^y- 
following,  mz.  the  sum  of  one  penny,  commonly  called  Hen  Penny,  ■  ^ 

in  lieu  of  the  tithes  in  kind  of  all  eggs,  hens,  and  ducks  belonging 
to  any  inhabitant  of  the  parish ;  also  another  sum  of  one  penny, 
•  commonly  called  Garden  Penngfj  in  lieu  of  the  tithes  in  kind  of  ail 
fruit,  garden  stufi^  and  other  tithable  matters  arising  from  ancient 
gardens  and  orchards  by  each  and  every  occupier  thereof;  also 
another  sum  of  one  penny,  commonly  called  Bee  Penny,  in  lieu  of 
the  tithe  in  kind  of  all  honey  had  and  gathered  in  the  said  parish 
by  each  and  every  owner  of  bees  inhabiting  therein ;  that  the  same 
had,  in  each  and  every  year  since  the  plaintiflTs  induction,  been  by 
the  defendant  dlily  paid  to  and  accepted  by  him  or  his  agent  for  his 
use,  in  lieu  of  the  tithes  in  kind  of  the  several  tithable  matters  afore- 
said up  to  the  feast  of  Easier  1792  inclusive^  and  that  he  had  also 
accounted  for  all  his  other  tithable  matters  and  things  up  to  the  said 
time,  and  for  his  Easter  ofierings  two*penoe  a-head,  according  to 
immemorial  usage :  and  he  set  forth  the  lands  he  held  under  John 
Crewe,  esquire,  as  his  tenant,  and  the  quantity  and  quality  of  the  tith- 
able matters  he  had  thereon ;  but  he  admitted,  that  the  plaintiff  was 
entitled  to  agistment  tithes.  He  further  said,  that  after  the  feast  of 
Ea^er  1 792,  and  before  and  after  the  plaintiff  exhibited  his  bill,  he 
tendered  to  him  all  die  said  moduses  or  customary  payments,  which 
tenders  were  set  forth  in  a  schedule  to  his  answer,  but  that  the  plain- 
tiff had  refused  to  accept  thereof. 

The  other  defendants,  as  tenants  to  John  Creuoe,  put  in  the  like 
isnswers,  and  insisted  on  the  said  moduses. 

The  plaintiff  replied;  the  defendants  rejoined;  and  witnesses 
were  examined  on  bodi  sides ;  and  their  depositions  being  duly  pub- 
lished, the  cause  was  heard ;  and  the  following  evidence  reoeived, 
vix.  the  answers  of  the  defendants ;  the  depositions  of  the  witnesses ; 
and  a  terrier  belonging  to  the  parish'  of  Tatiemhall,  dated  the  28th 
of  Jtdy  1 770 ;  and  the  matter  was  fully  debated* 

Lord  Chief  Baron. — It  hath  been  insisted  in  this  case  on  the  part 
of  the  plaintiff,  that  the  moduses  for  the  hay  are  deficient  on  the 
ground  of -rankness  and  uncertainty.  But  one  cannot  help  ob- 
serving, looking  only  ^t  the  case  which  the  plaintiff  himself  has 
made^  that  his  own  evidence  proves,  that  tliese  payments  have  been 
regular  and  unvaried;  and  that  the  land  in  respect  of  which  (hey 
have  beeo  made  is  known  jto  every  one  of  his  witnesses  even  by  the 
eye.  It  is  said,  that  the  first  ^nodus  particularly  is  rank.  I  see  [  1502  ] 
no  reason  to  pronounce  it  so,  and  there  are  many  cases  which 
kave  decided  otherwise.    In  considering .  such  a  sort  of  modus,  it        ^    * 
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is  not  a  lair  rule  to  look  at  the  mere  valae,  and  from  cam^ 
porati^e  reasoning  to  determine  the  validity  of  the  custom.  There 
is  no^  probability  of  any  permanent  agreement  of  sach  sort  having 
been  made  without  some  regard  to  probable  improvements.  It  is 
un&ir  to  make  the  value  the  exact  criterion  to  judge  by,  because 
agreements  of  this  kind  are  not  similar  to  other  human  transactions 
in  matters  of  contract ;  and  it  is  very,  probable  that  other  motives, 
beside  those  of  interest,  may  have  operated  on  the  mind  of  one  of 
the  contracting  parties,  and  have  determined  him  to  make  a  very 
beneficial  bargain  for  the  parson. 

As  to  the  uncertainty,  it  is  said  to  consist  in  the  description  which 
the  witnesses  have  given  of  meadow  land  and  upland.  If  the  wit- 
nesses had  said  *^  we  cannot  tell  you  which  is  meadow  land  and  which 
is  upland ;  but  all  within  such  a  descripUon  is  meadow  land,  and  all 
within  such  a  description  is  upland  ;**  there  they  most  have  agreed 
in  their  description,  or  they  would  &il.  Here,  however,  they  all 
agree  in  knowing  the  land ;  they  only  add  nnneoessaiy  descriptions 
of  it,  in  which  they  vary.  But  that  variation  is  immaterial,  when 
it  is  in  evidence,  that  the  land  itself  is  known  to  them,  and  capable 
of  being  pointed  out.  Then  as  to  the  dm^s  mathj  the  evidence  is 
extremely  strong  in  support  of  the  defendant's  allegation,  that  it 
consists  of  eighty  roods,  that  is,  about  half  of  a  Cheshire  acre.  It 
is  impossible  therefore  to  say,  that  the  court  can  decree  for  the  plain- 
tiff without  issues. 

Hoiham,  B. — If  we  were  bound  to  pronounce  an  absolute  decree 
at  once,  I  should  say  without  hesitation,  that  theplaintifirhas  made 
no  case  at  all. .  I  throw  this  out,  because  it  may  be  of  use  for  the 
rector  to  know  it.  There  is  no  pretence  for  the  ol^ection  of  rank- 
ness ;  neither  is  there  any  uncertainty :  the  two  descriptions  of 
meadow  and  upland  are  well  known.  It  is  a  case  of  no  doubt. 
But  to  be  sure  there 'must  be  issues,  if  the  rector  desires  them. 

Perryn  and  Thompson  B.  of  the  same  opinion. 

The  rector  waving  the  issues,  the  bill  was  dismissed  with  costs. 


P.  38  Geo.  III.     A.  D.  1798,     Scac. 

Tate  v.  Skelton.   [M&] 

This  was  a  bill  by  the  rector  of  Coningsby  in  the  coun^  of 
lAncoln  for  the  great  and  small  tithes  of  die  parish.  The  de- 
fence set  up  by  the  answer  was,  that  the  lands,  whereof  the  tithes 
were  demanded,  were  formerly  part  of  the  possessions  of  the  abbey 
of  Kirksted^  which  abbey  was  of  the  order  of  Cistertians :  t^t  it  was 
dissolved  by  H.S.  and  its  possessions  vested  in  the  crown:  that  at 
the  time  of  the  dissolution  the  lands  in  question  were  in  the  manur- 
ance  and  occupation  of  the  abbot  and  convent;  and 'were  holden 


/ 


CASES.  1503 

by  tbem  at  such  time  discharged  and  exempt  from  the  payment  of     1798. 
tithes :  that  the  lands  were  now  vested  in  the  defendants  who  were       ~ 

Tate 

severally  seised  of  estates  of  inheritance  therein,  and  that  they  were         v. 

exempt  and  discharged  from  the  payment  of  tithes  whilst  in  the     ^^^ 

manurance  and  occupation  of  the  owners  thereof;    and  that  no  and  before 

dthes,  or  any  composition  or  satisfaction  in  lieu  thereof,  had  ever  ^^  withiif 

been  paid  for  them,  when  they  had  been  in  such  manurance  and  the  protec- 
tion of 
occupation.  si  ^.  a. 

It  was  proved  in  this  case  that  the  lands  belonged  to  the  abbey  c.  is.  s.sti. 
of  Kirkstedj  and  that  that  abbey  was  a  Cistertian  abbey:  that  the  iq  tiie  po«- 
lands  were  granted  to  the  abbey  by  king  John  in  1210,  which  was  «waonof 
five  years  before  the  last  council  of  Lateran :  and  there  was  a  great  at  the  time 
deal  of  parol  evidence  shewing  that  no  tithes  had  ever  been  paid  in  ^^  ***** 
respect  of  the  lands,  when  they  were  in  the  manurance  of  the  paased. 
owners.      But  it  was  also  in  proof,   that  the  monastery  with  its 
possession  had  come  to  the  hands  of  the  king  in  28  H.  8.  by  the  . 
attainder  of  Richard  Harrison  (a),  the  abbot,  and  that  these  lands 
were  granted  in  SO  H.  8.  by  the  crown  to  the  duke  oi  Suffolk  in 
fee.     It  was  contended  therefore  by  Partridge  and  Richards  on 
the  part  of  the  plaintiff,  that  as  the  lands  were  not  in  the  possession 
of  the  crown  when  the  statute  of  81  //•  8.  was  passed ;  as  the  crown  [  1504*  ] 
'had  parted  with  them  before  that  time ;    they  were  not  within 
the  protection  of  the  21st  section  of  that  statute :  that  when  in  the 
hands  of  the  duke  of  Suffblk  they  were  liable  to  the  payment  of 
tithes ;  that  being  in  his  hands,  and  so  liable  at  the  time  of  passing 
the  act,  the  act  could  not  attach  upon  them:  that  this  act  was  to 
be  construed  like  the  statute  of  xmlls,  where  the  word  '^  having^' 
confines  the  power  of  devise  to  those  lands  only  which  the  testator 
has  at  the  time  of  making  the  will. 

But  the  court  were  of  opinion,  that  the  statute  of  31  if.  8.  was 
sufficiently  broad  to  comprehend  all  monasteries  which  were  dis- 
solved after  the  4th  of  February  27  H.  8.  and  that  the  lands  of 
any  such  monasteries  were  exempt  from  the  payment  of  tithes 
under  that  statute,  though  the  croWn  may  have  granted  them 
away  before  the  statute  was  passed.  And  they  cited  in  support 
of  their  opinion  the  case  of  WalkUUe  and  Wilskaw  (6),  Deggtfs  Par. 
Couns.  826,  7. 


(a)  This  unfortunate  abbot  was  attainted  of  ter  in  the  county  of  Stafford,  and  IFilthaw,  owner 
high  treason,  llie  treasonable  act  was,  his  re-  of  a  fiurm  in  that  parish.  This  farm  was  parcel 
fusal  to  surrender  to  the  king  the  possessions  of  of  the  possessions  of  the  abbey  of  Croxden  in  that 
his  eonvent.  Whether  such  a  refusal  were  a  parish,  which  was  one  of  the  small  abbies,  and  of 
treasonable  offence;  or,  whether  a  corponatton  the  Ctil«r«ian  order.  It  was  discovered  to  hare  been 
aggregate  would  incur  a  forfeiture  of 'their  pos-  continued  by  letters  patent  under  the  great  seal 
sessions  by  the  attainder  of  their  president,  are  of  England,  and  so  not  dissolved  till  the  SI  i?*.  8. 
questions  which,  perhaps,  a  modem  lawyer  would  whereupon  the  defendant  was  dismissed,  and  the 
hesitate  to  answer  in  the  aflSrmative.  court  clearly  held  the  lands  discharged  of  the 

(b)  This  case  was  determined  in  the  Exche*  payment  of  tithes  by  the  statute  of  31  H,  8. 
quer  Chamber,  and  was  between  WatttlaU,  farmer  Degge,  p.  2.  c.  il* 

to  the  Dean  of  JFindtor,  of  the  rectory  of  Utloxe- 
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^^^^^V  P- 38  Geo- III.    A,D.1798,    Scac. 

-*^"«'^  ManteUv.  Paine.    [MS.] 

The  plaintiff,  as  leasee  of  the  three  chapels  or  parsonages  of 
4  wood*9     Trensham  and  Elsted  in  the  county  of  ScMampUm^  and' p(  BetUletf  r 
^r.  561.   in  the  county  of  Sunyy  filed  his  bill  against  the  defendants,  Pained 
nal  abstract  Yoldeu^  and  MUkf  stating  (among  other  things,)  that  the  defendant 

todw  judff.  ^^^^  ^^^^  ^  ^^"^  ^  ^®  chapelry  of  Frensham^  and  had  agisted 
menL  thereon  barren  and  unprofitablie  cattle,  to  the  tithes  of  which,  except 
of  the  eatage  upon  turnips  to  Michadmas  1793,  lie  was  entided; 
that  the  said  defendant  had  upon  his  said  farm  a  number  of  young 
pigs ;  that  he  had  also  in  the  said  years  cut  (down,  sold,  oonyerted, 
and  disposed  of  Ibr  his  own  use,  coppice^wood^  underwood,  and 
other  wood  not  being  timber  or  timber ^trees  in  and  npoo  his  aaid 
[  1505  ]  farm ;  that  during  the  year  1792  he  had  reaped  and  carried  awaj 
ibr  his  own  use  wheat  and  other  com  and  grain  therefrom ;  that  in 
the  years  1792  and  1798,  and  since  that  time,  he  had  k^  thereon 
milch  cows  which  produced  milk ;  and  that  in  179S  he  had  drawn 
up,  severed,  gathered,  carried  away,  disposed  o^  and  ccmverted  to 
and  for  his  use  a  number  of  young  firs,  fir-plants,  and  other  plants 
and  shrubs  out  of  the  said  firm,  the  tithes  of  which  he  had  refused 
to  pay.  The  bill  further  stated,  that  the  defendant  Yalden  occu- 
pied a  farm  in  the  chapdry  of  Bentlejfi  that  he  had  cut  down, 
sold,  and  disposed  of  for  his  own  use,  coppice-wood,  underwood, 
wood  for  and  made  into  charcoal,  and  other  wood  not  being  timber 
or  timber^trees ;  that  he  had  also  kept  barren  and  unprofitable 
catde  of  different  kmds  thereon;  that  he  had  also  mowed  clover 
and  artificial  grass  thereon,  and  used  the  same  for  green  fodder 
and  various  other  purposes;  and  that  he  had,  in  the  year  179S, 
severed,  carried  away,  and  converted  to  his  own  use  great  quanti- 
ties of  peas,  the  tithes  of  all  or  any  of  which  he  had  refused  to  pay* 
The  bill  then  further  stated,  that  the  defendant  MiUs  occupied  a 
farm  in  that  part  of  the  chapdiry  of  Frenskam  called  the  tithing  of 
Doekittgjleldf  and  had  had  thereupon  peas,  hay,  hay-grass,  and 
various  other  tithable  matters,  the  tithes  of  whidi  he  had  refused 
to  pay.    The  bill  therefore  prayed  an  account  and  paymenu 

The  defendants  admitted,  that  the  plaintiff  was  lessee  of  the 
tithes  as  stated  in  the  bill ;  and  the  defendant  Richard  Paine  said, 
that  he  occupied  certain  lands  in  the  chapelry  of  Prenshams  th^t 
he  had  paid  to  the  plaintiff  a  composition  for  his  tithes  to  the  lOth 
of  October  1791 ;  that  the  plaintiff  had  given  him  notice  to  pay  his 
tithes  in  kind  from  that  time;  that  he  had,  after  the  10th  of  October 
1791  and  before  the  10th  of  October  1793,  agisted  sheep  on  turnips; 
tliat  he  after  the  lOtU  of  October  1793  rendered  the  plaintiff  an  ac- 
count in  writing  of  the  agistment  of  each  she^,  deducting  for  such 
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jfts  bad  been  shorn  and  paid  tithe-wool ;  and  also  an  account  of  die     1 798* 
.tidies  of  his  calves  during  the  said  time^  and  of  some  flax;  that  on     ..   ^.. 
the  3d  oi  Deeemier  1798  he  paid  him  the  amount  of  such  account,        v. 
and  took  a  receipt  for  it;  that  he  had  not  after  the  said  10th  of     -^^^^ 
October  1791,  and  before  the  filing  of  the  bill,  agisted  any  horses 
or  oxen,  except  what  were  used  for  husbandry,  or  any  heifers  or 
any  barren  cows  or  other  unprofitable  cattle  whatever,  except  that 
in  the  summer  of  1793  he  had  bought  in  two  heifers,  which  were 
breeding  up  lor  the  pail,  and  a  yearling  colt,  which  he  intended 
for  husbandry,  and  for  the  feed  of  which  no  tithe  was  due ;  that  he 
had  not,  since  the  lOth  of  October.  1793,  a^sted  any  sheep  but  the  [  1506  ] 
sheep  which  he  still  h^d,  and  which  were  intended  to  be  shorn 
within  the  said  chapelries,  except,  100  sheep,  which  were  sold  at 
Lady^day  last,  and  which  were  fed  on  turnips,  the  tithe  wherec^ 
had  been  fitirly  set  out;  that  he  had  fiirrowed  two  pigs  in  1792, 
and  five  pigs  in  1793,  and  that  he  had  taken  such  pigs  to  his  own 
use  without  making  the  pluntiffany  satisfiu;tion  for  the  tithe  there-  ,' 

<^,  for  that  there  was  an  immemorial  custom  in  the  said  chajpelries 
or  parsonages,  as  well  as  in  several  neighbouring  parishes  or  dis- 
tricts, that  every  occupier  of  lands  or  tenements  within  the  same 
having  any  pigs  iarrowed  within  the  same  to  the  npmbejr.of  seven 
or  upwards,  and  not  exceeding  ten  in  number,  should  render  and 
pay  to  the  owner  or  proprietor  of  tithes  of  the  said  chapdries  or/ 
parsonages,  or  his  lessee  or  farmer,  or  lessees  or  farmers,  one  of 
such  pigs  for  or  in  lieu  of  the  tithes  of  such  number  of  pigs  for  that 
year,  and  that  each  and  every  such  occupier  should  not  render  qr 
pay  any  satis&ction  in  respect  of  the  tithes  of  pigs  being  upder  seven 
in  number  in  any  one  year.  He  further  said,  that  he  had  not, 
since  the  10th  of  October  1791,  cut  any  coppice-wood  oi^^underwood 
on  his  fietrm,  except  that  in  1792  he  had  cut  down  a  small  coppioe 
in  Pond  FieUt^  and  that  he  had  duly  set  out  the  tithe  thereof^  which  ^^^^ 

the  plaintiff  had  carried  away,  and  except  that  in  L793  he  bad  also  '^ 

cut  down  Foul  Hanger  Coppice^  but  .that  he  had  not  set  out  any 
tithe  thereof,  because  he  had  converted  and  applied  the  principal 
part  thereof  to  the  purpose  of  making  hop-poles  and  hurdle-rods 
for  the  use  of  his  farm,  and  the ,  remainder  for  fuel  in  his  hous^; 
and  that  by  a  custom  in  the  said  three  chtqpelries  or  parsonages, 
except  as  to  the  tithing  ofCheert  respectively,  which  had  subsisted 
from  the  time  whereof  the  memory  of  man  was  not  to  the  Contrary, 
and  still  subsisted,  no  tithes  of  any  eoppice*wood  or  any  other 
underwood,  cut  within  the  said  three  ehapehries,  except  as  to  the 
said  tithing,  and  applied  to  the  purposes  ct  husbandry  therein,  or 
for  fuel  for  the  house,  or  any  satisfootion  in  lien  thereof  ought  to 
be  rendered  or  paid  to  the  owner  or  [ffoprietor  of  tb^  said  three 
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1 798.      several  chapelries  or  parsonages  respectivelj^  or  his  lessee  or  farmer, 

or  lessees  or  farmers.     He  farther  said,  that  by  the  custom  of  the 

V.  Weald  of  Surn/y  no  tithe  was  due  of  underwood  cut  within   the 

Paine.      tithing  of  Chceri,  which  was  situated  within  the  parish  or  parson- 
age of  Frensham,  and  is  part  of  the  Wealdj  but  that  no  part  of  his 
lands  was  within  the  said  tithing  of  Cheert ;  and  he  further  said, 
,  that  he  had  set  out  his  tithes  of  wheat  by  the  sheaf:  and  he  set 
[  1507  ]  forth  the  tithes  of  milk  and  calves,   fir  plants,  and  other  things, 
and  submitted  to  the  court  whether  any  tithe  became  due  to  the 
plaintiff  in  respect  of  fir  plants  removed  from  one  fiurm  to  another 
&rm  in  a  different*  parish ;  and  denied  that  he  had  caused  any  part 
*    of  the  tithes  to  be  subtracted  from  the  plainti£^  or  any  part  thereof 
to  be  set  out  or  left  fraudulently  or  vexatiously  for  him,  contrary 
to  the  usage  or  custom  of  the  country. 

The  defendant  John  Yalden  admitted,  that  he  occupied  the 
greater  part  of  a  farm  situated  in  the  chqielry  of  BerUley^  called 
Bury  Court  Farm;  that  the  residue  was  in  the  possession  of  the 
owner  thereof;  that  he  also  occupied  Perry  Land  Farm^  in  the 
saidchapelry;  and  he  set  forth  an  account  of  his  tithable  mat- 
ters, and  spoke  to  the  same  e£fect  as  the  defendant  Paine  had 
done;  but  further  said,  that  in  the  years  1792  and  1798  he  cut 
upon  hb  said  fiirms  clover  grass,  and  other  artificial  grasses,  bat 
that  they  were  cut  for  the  necessary  use  and  support  of  his 
horses  used  in  husbandry  on  his  said  farms  within  the  said  cha- 
pelries,- and  were  (except  what  was  eaten  by  his  saddle  horse) 
eaten  and  consumed  by  his  horses  used  in  husbandry.  He  fiir- 
ther  said,  that  he  had  in  the  said  years  ftlso  cut  and  severed 
;  thereon  peas,  and  carried  away  the  same,  but  that  he  had  duly 
-set  out  the  tithe  thereof^  and  lefl  the  same  fdr  the  plwitifil  He 
denied,  that  there  was  any  custom  or  usage  as  to  any  particular 
marks  or  tokens  to  be  used  in  setting  out  the  tithes  of  peas  in 
'the  said  parsonages;  Bud  insisted,  that  they  were  set  out  in 
wads ;  that  each  tithe-wad  was  marked  with  a  number  of  straws 
which  were  stuck  therein,  in  the  same  way  as  the  fiirmers  in  the 
said  parsonage  had  before  set  out  the  tithes  of  their  peas,  and 
that  the  plaintiff  had  taken  them  .away  without  objecting  to  such 
marks  as  not  being  proper  or  sufficient 

The  defendant  James  Milk  admitted,  that  he  occupied  lands 
in  the  tithing  of  2)atr^f>ig^^M;  and  insisted,  that  the  said  tithing 
was  extraparocbial;  and  he  det  forth ^ his  tithable  matters;  and 
told,  that  in  1793  he- had  cut  upon  part  of  his  lands  some  peas, 
and  carried  away  the  same  without  setting  out  the  tithe  thereof; 
for  that  the  peas  were  i^own  by  drilling,  and  not  by  broadcast,  and 
that  it  hadt>een  the  cqstom  of  the  neighbouring  ^parishes  to  con- 
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sider  peas  when  sown  in  a  broadcast  as  a  great  tithe,  and  when'  in      1798* 
drill  as  a  small  tithe,  and  that  therefore  the  plaintiff  was  not  en- 
titled to  the  tithe  thereof. 

,   Bwion  and  Hallj  for  the  plaintiff,  objected  to  the  modm  for  the 
pigs,  as  being  bad  in  the  manner  in  which  it  was  laid;  and  as  not 
being  proved,  as  it  was  kid.  .  It  was  bad  in  the  manner  in  which  it  [  1508  ] 
was  laid,  inasmuch  as  it  was  an  uncertain  recompence  for  a  cer- 
tain duty;  for  if.  the  number  of  pigs  was  under  seven,  it  gave 
nothing;,  if  above  the  number  of  seven,  and  not  exceeding  ten,  it 
gave  one :  whether  therefore  the  parson  was  to  have  any  thing  at 
all  was  quite  contingent  and  uncertain.    But  both  by  the  common 
law  and  the  canon  law  the  parson  is  in  such  a  case  entitled  to  a 
rate*tithe:  the  canon  law  gives  a  money  payment  for  any  number 
under  six ;  and  for  all  above  that  number,  and  under  ten  it  gives 
him  one,  he  returning  to  the  parishioner  a  proportionate  sum  for 
the  number  it  may  fall  short  of  ten :  the  common  law  gives  a 
money. payment  for  any.  number  under  ten.     .I^erton  v.  StUly  Sopnesi; 
Bunb.  198.     By  both  laws  there  is  a  certain  something  payable  in 
all  events.     Here,  the  defendants  insist  upon  a  mere  turn  decimando' 
for  all  under  seven;  for  there  is  no  consideration  for  the  custom. 
The  custom  as  stated  is  bad  top,  because  it  does  not  apply  to  the 
short  number  exceeding  ten ;  it  goes  only  to  ten,  and  not  to  the 
fractional  parts  between  the  decimals ;  whereas,  it  ought  to  have 
been  stated,  that  after  ten,  they  go  on  with  the  proportions ;  the 
words  *^  so  in  proportion  .for  a  less  number,"  ought  to  have  be^ 
added.    The  allegation  therefore  is  in  that  respect  defective.   Tn 
«  1  Ro.  Abr*  648.  it  is  not  a  good  jnodu^  to  pay  every  tenth  pound  of 
wool  for  the  tithe  of  wool,  if  he  doth  not  shew  that  he  hath  paid 
something  if  his  wool  do  not  amount  to  ten  pounds ;  for  otherwise, 
this  is  in  non  decimando  if  it  be  under  ten  pounds ;  for  the  tenth 
part  thereof  is  due.  So  Gibb  v.  Ooodman^  Bunb.  S28.  upon  a  custom  Supra  735. 
So  laid  of  tithing  calves.     But  this  custom  is  further  bad,  as  being 
introductive  of  fraud':  the  eighth  and  ninth  would  always  be  stilt 
bom,  when  the  parson  came  to  inquire  for  them. 

But  the  evidence  does  not  correspond  with  the  allegation.  The 
custom  is  laid  as  to  the  ^ole  number  of  pigs  in  the  year  $  but  the 
evidence  is  upon  the  single  farrow  onfy:  for  it  is  proved  by  two 
witnesses  to  be  upon  every  &rrow ;  tiiat  if  less  than  seven  at  a  &r- 
row,  nothing  is  to  be  paid,  though  never  so  many  farrows  in  the 
year;  so  that  the  parson  would  lose  all,  though  never  so  many 
sows  produced  never  bo  many  pigs  at  a  &rrow  under  seven 
each. 

As  to  the  coppice  and  underwood,  we  admit  the  exemption 
when  used  for  fuel  and  husbandry  purposes  in  the  parish :  but 
4he  exemption  claimed  for  hedgerows  when  less  thim  a^rod  or 
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1798.      16^  feet  iti  width  we  cannot  adnut:  it  is  clearly  bad:  k  is  a  pare 

^^,^     modus  in  non  decimando :  no  consideration  for  it  b  even  suggested : 

T.        the  tithe  of  silva  cosdua  is  due  of  common  right:  a  custom  there- 

-^^^'*^*      fore  to  pay  nothing  for  it  is  void,  as  well  if  the.  wood  grows  in 

Sapim829.   hedgerow8|  as  if  it  grows  in  other  places.     N&rton  v.  Fermory  Cro. 

*  Supn       Car.  113.  PhiUps  v.  Symes*^  Bunb*  61.    Jordan  y.  CoUeyf,  id.  171. 

t^^pn       ^^  ^  ^'^  *"^^  ^  custom  has  been  allowed  where  daimed  by  a 

625.  large  district;  but  not  wh^ne  cUiimed  by  a  parish.     This  is  not  the 

first  time  tithe  of  wood  in  hedgerows  has  been  claimed.    There 

are  many  instances  in  Mr.  WooS^  book,  in  all  of  which  it  has  been 

allowed:  such  are  Turner  v.  WmdonXy  1  Wood*sDecr.  150.     £ay« 

1^^"      *>^W  V.  Camper^  id.  830.   Goddard  v.  Manny  id.  367.     This  cus*^ 

§  Supim    •  torn  too  would  be  extremely  liable  to  fraud ;  for  it  appears,  that 

^^*  some  of  the  wood  in  this  case  was  sold,  and  some  used  for  drying 

malt :  then  the  occupier  might  sell  all  the  narrow  edges,  all  those 

under  a  rod  in  width,  and  use  die  wood  growing  in  the  wido*  ones 

for  husbandry  purposes ;  and  he  would  in  that  case  tidie  none  at 

all. 

With  respect  to  the  wheat,  they  said,  that  it  was  tithable  rither 
by  the  shock  or  the  sheaf.  In  Pern  v.  Fbmlainy  I  Wood!s  Deer. 
504.  it  was  decreed,  that  where  the  com  is  placed  in  shocks,  the 
tithe  thereof  ought  to  be  set  out  by  the  shock,  and  not  by  the 
sheaf:  that  in  the  present  case  it  was  not  set  out  either  in  the 
shock  alone,  nor  in  the  sheaf  alone.  The  evidence  is,  that  the 
^defendant  put  the  wheat  up  in  shocks  of  five  each ;  that  he  made 
the  tithe-gatherer  go  down  firom  north  to  south  setting  out  the 
tenth  sheaf;  then  down  again  from  south  to  north  in  the  same 
manner,  so  that  by  this  means  there  was  always  an  opportunity  for 
packing  tlie  sheaves.  The  first  principle  of  tithing  is,  that  the 
patson  is  entitled  to  have  the  tithes  so  set  out  in  his  own  view,  that 
he  may  be  able  to  judge  and  compare  them.  It  is  said,  that  the 
common  law  method  is  to  tithe  by  the  sheaf;  but  the  books  cer- 
tainly state  that  it  may  be  tithed  by  the  sheaf  or  shock.  The  oc- 
cupier may,  if  he  pleases,  tithe  by  the  sheaf;  but  he  must  always 
so  do  it,  that  the  parson  may  compare  the  tithe-sheaf  with  the 
other  nine;  he  must  leave  the  whole  in  sheaves. 

As  to  the  grass  cut  green,  the  defence  is  that  about  ten  or 
eleven  acres  were  cut  for  the  necessary  support  of  the  husbandry 
cattle.  This  at  first  blush  may  appear  to  be  a  good  defence. 
But,  upon  examhaation,  it  will  be  found,  that  neither  the  allega^ 
tion,  nor  the  proof,  is  sufficient  to  support  this  defence.  13ie  der 
fendant  has  not  alleged  (and  not  having  alleged,  he,  of  course,  did 
d  1510  ]  not  think  himself  bound  to  prove,  and  not  thinking  himself  bound 
to  prove,  he  has  not  in  fact  proved)  that  there  was  not  a  suffici* 
tncy  of .  other  food  for  the  support  of  bis  cattle*  .  But  thb  is  a 
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necessary  part  of  the  allegation ;  and  that  it  is  so  is  clear  from  the     179S. 
case  of  Crcnoky  and  Wells,  1  Bo.  Abr.  646r  MmtteU 

As  to  the  peas,  the  tithe  is  set  out,  Dot  in  the  cock,  as  we  con*        ▼. 
tend  it  ought  to  be,  but  merely  from  the  hook;  in  little  parcels,      '''*^ 
almost  in  handfulls,  and  so  intermixed,  that  it  was  impossible  for 
the  parson  to  husband  it  or  to  carry  it.     * 

Partridge  and  HcUisty  for  die  defendants,  contended,  that  the 
custom  as  to  the  pigs  was  good :  that  the  case  in  Bunb.  198.  was 
in  principle  the  same  with  this :  that  as  to  the  objection  that  the 
fractional  parts  between  the  decimals  were  not  provided  foi  by 
this  modus  /  that  might  according  to  the  case  of  Gibb  and  Ooodman 
be  supplied  by  the  verdict :  that  as  to  the  otigetcdon,  that  the  ffu>- 
dus  was  laid  upon  the  years,  but  proved  upon  ,the  &rrow ;  the 
answer  might  be  amended  in  that  respect ;  or,  t)ie  issue  might  be 
directed  in  the  words  of  the  answer  with  liberty  to  indorse  the 
reiil  modus  on  the  postea. 

As  to  the  exemption  of  hedgerows  where  they  did  not  exceed  a 
rod  in  width,  they  insisted,  the  custom  was  proved  in  fact,  and 
good  in  law:  that  wood  was  not  de  jure  Uthable:  that  if  it  were, 
the  Wealds  otKenij  Sussex,  and  Surry  could  not  be  privileged;  for 
a  larger  district  could  no  more  be  protected  by  custom  from  the 
payment  of  a  tithe  due  of  common  right,  than  a  smaller  district: 
that  tithe  of  underwood  was  not  due  from  Cheert,  which  was  situ- 
ated in  the  Wealds  oi  Surry. 

As  to  the  wheat,  wheat  is  tithable  in  sheaves.  In  the  case  of 
Ijedgar  v.  Langley,  1  Sid.  288.  ^  the  parson  libelled  in  the  spi- 
ritual court  for  the  tithes  of  com  in  stoohs  and  hattocks  by  custom ; 
the  defendant  pleaded  to  the  libel,  that  he  was  ready  to  pay  his 
tithes  according  to  the  common  law,  and  that  there  was  no  such 
custom :  this  plea  being  disallowed,  the  defendant  there  prayed  a 
prohibition,  which,  after  two, motions,  was  granted;  because  tithe 
of  com  shall  be  paid  in  the  sheaf;  and  if  it  be  by  the  tenth  stick 
or  stook,  it  is  by  custom,  and  may  be  laid  in  discharge  of  other 
tithes,  as  of  rakings,  &c."  In  Be.  Abr,  644.  jp&  5.  it  is  said,  that 
the  parishioner  of  common  right  ought  to  make  Ijhe  com  into 
sheaves ;  though  in  pi.  6.  BoUe  admits  it  to  be  a  good  manner  of 
tithing  to  throw  the  shocks  out ;  that  the  tithe  of  the  corn  being 
set  out,  however  improperly,  the  parson's  remedy  was  at  law,  not  [  1511  1 
in  equity :  that  being  set  out,  it  could  not  be  said  to  be  subtracted ; 
and  not  being  subtracted,  there  was  no  ground  at  all  for  an  ac- 
count As  to  the  clover  and  other  grasses  cut  green,  it  is  not 
charged  that  they  were  cut  unnecessarily  or  improperly :  it  is 
sworn  that  they  were  cut  for  the  necessary  use  of  the  farm ;  and 
there  is  no  proof  to  the  contrary. 
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A  custom 
to  pay  one 
pig,  where 
the  number 
farrowed 
iaacYenand 
does  not 
exceed  ten^ 
and  to  pay 
nothing 
where  the 
number  is 
under 


.,is 
good. 
Wood 
growing 
in  hedge- 
rows not 
exempt 
by  the  cus- 
tom of  e 
pariah  from 
tithes. 
Wheat  re- 
gularly 
tithableby 
the  sheaf. 
Whether 
clorer  cut 
green  be 
discharged 
from  tithe, 
depehds 
upon  the 
sufficiency 
of  other 
food. 

Peas,  how 
to  be  tithed. 

•[1512] 


Lord  Chief  Baron.  —  Although  it  appears  on  investigating  this 
case,  that  the  value  of.  the  tithes  is  small,  yet,  the  principle  of 
tithing,  which  we  are  called  upon  to  consider,  is  material.  At  the 
same  time  one  cannot  help  observing  that  this  plaintiff  is  merely  a 
lessee :  that  it  is  by  such  persons  that  the  prejudice  against  tithes 
is  chiefly  inflamed.  The  relationship  which  subsists  between 
pastor  and  parishioner  begets  mutual  moderation.  But  a  lessee's 
sole  object  is  profit:  he  obtains  the  lease  upon  easy  terms  from  the 
parson ;  and  he  exacts  to  the  utmost  from  the  parishioner.  This 
gentleman  at  the  outset  insists  upon  tithes  in  kind ;  and  he  gives 
notice^  as  soon  he  gets  into  possession,  to  determine  a  composition 
which  had  subsisted  a  great  number  of  years.  The  objection 
which  has  been  made  to  the  modtis  for  pigs  would  be  strong,  if  the 
subject  were  divisible;  but  as  the  case  stands  there  is  nothing  in 
reason  against  it;  for,  as  laid  in  the  answer,  it  would  be  exceed- 
ingly beneficial  to  the  parson,  this  animal  being  very  prolific;  and 
though  there  is  some  variation  in  the  evidence  fix>m  the  statement 
in  the  answer,  yet  we  thought  there  ought  to  be  an  issue  upon  it  (a) 
A  respectable  d^ee  of  obscurity  is  thrown  upon  it  by  the  compo- 
sition which  has  so  long  obtained  in  the  parish.  There  is  no  ground 
to  direct  an  issue  on  the  wood  in  the  hedge-rows ;  there  is  no  dis- 
tinction between  copses  and  hedgerows ;  and  therefore  with  respect 
to  those  the  plaintiff  must  prevaiL  As  to  the  wheat  too  there 
must  be  an  account;  for  the  mode  of  tithing  which  the  defendants 
have  insisted  upon  is  clearly  not  good.  The  original  mode  of 
tithing  wheat  is  by  the  sheaf;  though  there  are  cases  to  shew  that 
if  in  the  shocks  it  is  tithable  that  way.  As  to  the  clover  cut  green, 
the  case  which  has  been  cited  from  BoUe^s  Abridgement  ddes  not 
seem  to  turn  upon  a  custom,  but  upon  the  sufficiency  of  other  food : 
therefore  there  must  be  an  inquiry  as  to  that  point  {b)  With  re- 
spect to  the  peas,  there  is  no  definite  mode  of  tithing  that'  article 
to  be  found  in  the  books.  We  must  therefore  resort  to  principle; 
the  tithe  of  it  must  be  set  out  as  soon  as  it  comes  into  proper  divi- 
sions or  parcels,  so  as  to  let  the  tenth  be  seen  and  judged  of  and 
husbanded.  But  as  to  that  fact,  we  have  not  before  us  sufficient  to 
judge  how  &r  *it  was  in  this  case  so  separated  from  the  other  nine 
parts,  as  that  it  was  practicable  for  the  parson  to  take  the  tenth. 
There  must  therefore  be  an  inquiry  as  to  that  fiuA.    , 

The  court  ordered  the  Deputy  Remembrancer  to  take  an  ac- 
count of  what  was  due  from  the  defendants  Richard  Paine  and 


(a)  This  species  of  modus  has  in  some  in- 
stances been  allowed,  EmtU  ▼.  fTatt*,  1  Wood's 
Deer.  305.  Reddington  y.  Alee,  3  Wood's 
Deer.  62.  in  others  disallowed.  Toumiy  v. 
Tomlinmn,  S  Wood's  Deer.  S42.     Snowden  ▼. 


SkdMoHf  ibid.  369.  It  wQl  be  observed,  however 
that  there  is  e  distinoCiaa  in  the  several  cases  in 
the  quantum  of  recompence  to  the  parson. 


(b)  On  this 
5  pa  334. 


point,  see  Stevens   v.   Aidrv^f 
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John  Yalden  of  the  tithes  of  all  the  barren  cows,  horses,  oxen,      1798. 
heifers,   sheep,  and  other  unprofitable  cattle  agisted  by  them  x>r    ^ — T* 
either  of  them  on  their  said  farms  and  lands;  an  account  of  the         v. 
wood  cut  by  the  defendants  in  their  hedgerows  from  the  10th  day      '^^"^* 
of  October  1 791  to  the  time  of  the  report ;  an  account  of  the  coppice- 
wood,  underwood,  and  other  wood  cut  in  the  said  defendant's  cop- 
pices and  elsewhere,  except  in  hedges,  not  used  for  fuel  or  purposes 
of  husbandry ;  an  account  of  the  defendant  Richard  Paints  wheat 
and  milk  as  prayed  by  the  bill ;  and  an  account  of  the  defendant 
James  MiUs^s  peas,  with  costs. 

The  court  further  ordered  the  deputy  to  inquire,  whether  John 
Yalden  had  sufficient  fodder  to  support  his  cattle  used  in  husbandry 
without  the  green  fodder  in  the  pleadings  mentioned,  and  whether 
any  p^rt  thereof  was  consumed  by  any  other,  and  what  description 
of  catde,  and  whether  he  had  duly  set  out  his  tithe  of  peas  in  the 
year  1793,  in  wads  of  a  proper  size;  and  whether  the  ^id  tithe- 
wads  were  so  separated  from  the  other  nine  parts,  as  that  the  said 
plaintiff  might  take  away  the  said  tithe-wads  with  ease  and  con- 
venience, and  without  interfering  with  the  said  defendant's  nine-  .  * 
tenths  thereof;  and  how  and  in  what  manner  the  said  defendant 
did  previously  to  and  hath  since  the  year  1793  set  out  his  tithe  of 
peas  ?  And  whether  Richard  Paints  fir  plants  were  drawn  before 
or  after  the  day  on  which  the  bill  wa6  filed  ? 

The  court  further  ordered  a  trial  at  law  on  the  two  following 
issues : 

First,  ^^  Whether  the  tithing  of  Dockingjkld^  or  any  part  thereof 
is  or  is  not  in  the  parish  of  FrenshamJ* 

Secondly,  "  Whether,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  there  hath  been  a  custom  within  the  said 
chapelries  or  parsonages  (as  well  as  in  several  neighbouring  parishes 
or  districts),  that  every  occupier  of  lands  or  tenements  within  the 
same  having  any  pigs  farrowed  within  the  same  to  the  number  of 
seven  or  upwards,  and  not  exceeding  ten  in  number,  should  render 
and  pay  to  the  owner  or  proprietor  of  the  tithes  of  the  said  chapel- 
ries or  parsonages,  or  his  lessee  or  farmer,  or  lessees  or  faimers, 
one  of  such  pigs  for  or  in  lieu  of  the  tithes  of  such  number  of  pigs 
for  that  year,  and  that  each  and  every  such  occupier  should  not  [  1513  ] 
render  or  pay  any  satisfaction  in  respect  of  the  tithes  of  his  pigs 
being  under  seven  in  number  in  any  one  year." 

The  judge  to  be  at  liberty  to  indorse  any  thing  special ;  with  the 
usual  directions. 

The  court  further  ordered  so  much  of  the  bill  as  prayed  an  ac- 
count of  the  tithe  of  agistment  of  oxen  against  Richard  Paine  and 
John  Yalden  to  be  dismissed  with  costs ;  and  the  consideration  of 
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I798»     co8(B»  and  all  iiirdier  diiectioiis,  ta  be  reacfnred  dU  after  the  return 
-     of  the  postea  and  the  Depotj  RenembranoeT's  report. 


Sittings  at  Westminster  before  Lord  Kentfon  after  Trinity 

Term.     A.D.    1798. 

Oxendon  Bart.  y.  Skinner  and  others*    [MSO 
Od  a  poll-         This  was  an  action  to  recover  a  deposit  made  by  the  plaintiff 
poitioo  of  *  upon  bis  bidding  for  the  manor  otElham  and  lands  at  Elham  in 
tithes  for      Kentj  549  acres  of  which  were  represented  by  the  particulars  of  sale 
Sui"^.  to  be  tithe-free. 

en  of  the  Several  objections  had  been  made  to  the  title,  but  they  were  all 
coun'pre-  given  up,  except  that  which  related  to  the  tithes ;  as  to  which  tlie 
turned  A       facts  Were  as  follows : 

ffnut  of 

thembefora  In  1080  OdOj  bishop  oi  BaietiXj  held  Elham^  in  his  demesne  : 
^^^u^  upon  his  disgrace  his  lands  were  given  to  William  de  Atbineto^  a 
tithes  were  follower  of  the  Conqueror,  who  had  not  only  the  manor,  but  also 
odiyme'n-  ®  Portion , of  tithes,  separate  and  distinct  from  the  rectory.  His 
tionod  in  SOU  gave  this  portion,  by  the  description  of  ^  my  Uthes  of  the  town 
deed  under  -EZfcwn,"  to  the  monks  of  St  Andrew  of  Rochestet^;  and  they  had  a 
which  the  grant  of  confirmation  of  the  tithes  from  H.  1.  The  portion  of 
chamedT^  tithes  remained  in  the  priory  at  Rochester;  until  i54>0.  iJ.8. 
T)omeadMj,  in  the  SSd  year  of  his  reign  granted  them  to  the  dean  and  chapter 
Xhoi^'g  of  Rochester^  but  they  never  had  possession  of  them,  nor  had  any 
^^g^'  tithes  ever  been  paid  of  the  lands  in  question,  except  a  modus  of  205. 
S4s;  S48.     to  the  vicar. 

•  On.  El-  *£h^  manor  of  Elham  escheated  to  the  crown  in  41JE.  3.  and  was 
t[  1514 1  gi'Wted  by  JZ.  2.  to  feoffees  in  trust  for  St.  Stephen* s  chapel  at  West- 
minster^  where  it  remained  till  the  dissolution  of  colleges  and  chan- 
tries in  1  JS.  6.  He,  in  the  5tli  year  of  his  reign,  granted  it  with 
all  its  rights  and  appurtenances  to  lord  Clinton  ;  it  was  f  reconveyed 
to  the  crown  the  next  year;  and  then  leased  to  sir  Edward  Wootton 
for  eighty  years.  Some  short  time  before  the  expiration  of  that 
term,  J*.  1.  conveyed  the  reversion  in  fee  with  all  rights  and  appur- 
tenances to  sir  Charles  Herbert ;  from  whom  it  passed  through 
several  families  to  Mr.  Symondsy  the  vendor :  but  there  was  no  ex- 
press grant  of  tithes  in  any  of  the  conveyances. 

The  grant  from  J.\.  to  sir  Charles  Herbert  was  lost;  but,  from 
the  subsequent  conveyances  it  was,  probably,  of  '*  the  manor  of 
Elham,  with  all  its  rights,  members,  and  appurtenances,  in  as^ 
ample  a  manner,  as  the  king  then  held  the  same."  No  other  lands 
in  Elham  appeared  to  be  exempted  from  the  pa3rment  of  tithes 
either  in  kind  or  sub  modo. 

On  the  part  of  the  plaintiff  it  was  insisted,  that  here  was  no  pre- 
tence of  an  exemption  from  payment  of  tithes :  that  the  title  to 
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diem  was  in  the  dean  and  chapter  of  Bocnester  g  and  that  if  a  grant     179B. 
from  them  was  to  be  presumed,  the  tithes  were  not  conveyed  by    ''^^J^^ 
the  later  deeds  for  want  of  express  words ;  and  therefore  were  in         ▼. 
the  crown,  or  the  heirs  of  sir  Charles  Herbert. 

On  the  part  of  the  defendants  it  was  admitted,  that  this  was  not 
an  exemption ;  but  it  was  said  that  frmn  a  possession  of  250  years, 
a  conveyance  from  the  dean  and  chapter  of  Rochester  previously  to 
die  IS  Eliz.  would  be  presumed,  and  that  the  general  words  were 
sufficient  to  convey  the  tithes,  as  profits  of  the  lands. 

Lord  Kenyon  (before  whom  the  abstract  and  all  the  opinions 
taken  on  both  sides  had  been  laid)  said,  '*  All  objections  are  ad- 
mitted to  be  removed,  except  that  which  relates  to  the  tithes.  A 
court  of  Equity  in  these  cases  has  a  discretion,  which  I,  sitting  here, 
cannot  exercise^  as  I  am  bound  to  tell  the  jury,  that  the  plaintiff 
cannot  recover  his  deposit,  if  there  be  a  good  title  to  these  tithes ;  •  > 
and  on  all  the  circumstances  I  think  there  is  such  good  title.  Here 
is  possession  of  them  for  250  years.  Who  can  disturb  the  tide? 
the  rector  cannot ;  these  tithes  have  been  severed  from  the  rectory  ^ 

ever  since  the  Conquest.  If  these  tithes  had  been  part  of  the  rec- 
torial tithes,  no  time  would  have  barred  the  rector.  Where  is 
diere  any  other  right?  The  dean  and  chapter  of  Rochester  might 
b^ore  the  13  Eliz*  have  alienated  them.  I  am  very  clear,  that  on 
a  possession  of  two  centuries  and  a  half,  I  must  tell  the  jury,  that 
they  should  presume  any  conveyance  from  the  dean  and  chapter." 

Law  then  suggested  that  there  were  no  words  of  conveyance  of 
the  tithes. 

Lord  Kenyon.  —  I  think  the  tithes  do  pass.  The  vendor  will  [1515  3 
now  convey  as  you  please,  and  in  what  form  of  words  you  please. 
I  think  I  should  exercise  my  discretion  in  a  court  of  Equity  in  the 
same  way  I  do  my  judgment  here,  where  I  am  bound  by  strict 
law,  and  must  tell  the  jury,  that  there  is  a  good  tide.  Such  a 
length  of  possession  is  a  positive  prescription^  as  they  say  in  the 
civil  law.  The  church  of  Rochester  never  had  the  tithes  as  of  com- 
mon law  right.  I  must  tell  the  jury  that  it  is  a  good  tide,  and  that 
the  plaintiff  cannot  recover,  (a) 
The  plaintiff  was  nonsuited. 


Tr.  39  Geo.  III.    A.  D.  1799.    Scac. 

Hett  V.  Meads.    [MS.] 

The  defence  set  up  in  this  case  was,  that  the  lands  whereof  the  Lands  for- 
tithes  were  demanded  were  formerly  part  of  the  possessions  of  the  ™^'7  ^^ 
abbey  of  Reoedy  in  the  county  of  Ldncdn;  and,  the  abbey  being  of  a  CuteHian 


(a)  Se9  Rote  t.   CaUandf  vffra  1620,  j  also    2  Yes.   Jtio.  625.   Ji^mi  14S0.   and  the  cases 
'SnH  r.'Aireyf  tupm  1 174.    FafUkaw  t.  Bother*    then  dtbed, 
am,  1  Eden  27S.  suyru  1177.    Siruti  T.  JBaker, 


Mead§, 
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1798.     the  Cistertian  order,  were  tberefore  exempt  from  tithes  when  in  the 
^^^       manurahce  of  the  owner. 

V.  That  the  lands  had  belonged  to  that  monastery,  and  were  ca- 

pable of  the  privilege,  was  satisfactorily  proved.  But  it  appeared, 
abbey  are  that  Pennington^  one  of  the  defendants,  who.  claimed  the  exemp- 
frcna  tithes  ^^^  ^  having  the  lands  in  his  manurance,  was  only  tenant' for 
while  in  the  life  under  a  settlement  with  remainder  in  tail  to  Susannah  Meeds 
^  teMnt  ^^  daughter,  the  wife  of  Edward  Meeds,  who  were  the  two  other 
for  life  un-  defendants. 

deir  a  settle^  .._ 

ibeDt.  It  was  contended  on  the  part  of  the  plaintiff,  that  Penningjton 

had  not  that  quantity  of  interest  in  him  which  could  support  this 
privilege :  that  to  entitle  the  lands  to  the  exemption,  the  person 
occupyhig  theih  must  be  the  owner  of  the  inheritance ;  he  must  have 
the  same  estate  in  him  which  the  monastery  had:  that  it  was  most 
clear,  that  the  exemption  ceuld  liot  be  insisted  upon,  if  they  were 
in  the  hands  of  a  lessee  for  life  under  a  common  lease;  and  there 
was  no  difference  between  such  a  lessee  and  a  tenant  for  life  under 
a  settlement :  that  the  latter  had  not  a  particle  more  of  interest  than 
the  former:  that  in  the  case  of  Wilson  v.  Reaman,  Hardr,  174*  the 
question  being,  whether  certain  lands  were  discharged  of  tithes,  as 
having  been  part  of  the  possessions  of  an  abbey  of  the  Cistertian 
order;  the  court  held,  that  a  tenant  for  life  or  years  is  not  within 

[  1516  ]  the  statute,  but  that  a  tenant  in  tail  who  has  an  estate  of  inheritance 
is  discharged  quamdiu  propriis  manibus,  Sfc,     So  Brownl.  44. 

On  the  other  side  it  was  said,  that  upon  no  ground  of  common 
sense  could  it  be  argued,  that  a  tenant  for  life  is  not  entitled  to  the 
protection  now  claimed :  that  he,  during  his  life,  is  as  much  the 
owner  of  the  estate  for  the  time  being  as  any  person  could  be : 
that  if  the  tenant  for  life  is  not  to  be  considei'ed  as  the  owner; 
there  can  be  no  owner  whilst  an  estate  for  life  is  in  esse :  that  theie 
was  a  material  difference  between  a  person  who  is  merely  a  lessee 
for  life,  and  one  who  is  tenant  for  life  under  a  will  or  grant:  that 
the  latter  has  that  very  estate  in  him  which  the  monks  themselves 
had ;  for  they  were  not  the  owners  of  the  inheritance,  they  had  only 
the  enjojrment  during  their  lives. 

Lord  Chief  Baron.  —  It  is  admitted  in  this  case,  that  a  tenant 
in  tail  is  entitled  to  the  exemption  which  is  claimed;  but  it  is 
argued,  that  a  tenant  for  life  under  a  settlement  is  not.  It  was 
sud,  that  the  tenant  must  hold  the  lands  as  the  monastery  held 
them,  else  the  privilege  cannot  attach.  But  it  is  impossible  that 
the  lands  can  now  be  holden  precisely  in  the  same  manner  as  they 
were  holden  by  the  monastery :  the  monastery  had  them  to  them 
and  their. successors,  but  a  man  now  has  them  to  him  and  his  heirs. 
But  a  fee  simple  may  be  divided  into  portions,  into  different  estates 
for  life,  in  tail,  and  reminder  in  fee. .  Where  will  be  the  difficulty 
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lO  SBy»  that  the  Itviants  of  each  por|Ion  shall  have  the  benefit  as     1 799* 
they  snoceed?    The  case  of  Wilson  v.  Redman  has  been  cited;  but       ^IT* 
from  an  extract  fix>m  the  answer  in  that  case  which  I  have  been        ▼. 
fiumished  with  (a),  the  parties  there  appear  to  have  had  a  fee  simple;     ^^^^"^  . 
and  therefore  that  not  being  a  case  in  which  it  was  necessary  to 
decide  the  point,  it  cannot  be  considered  of  any  authority.    I  con- 
fessy  I  cannot  see  any  reason  why  a  tenant  for  life  should  be  ex-  [  .1517  3 
duded  from  the  benefit  any  more  than  a  tenant  in  tail,  who,  it  is 
agreed,  is  exempt:  there  seems  to  be  no  reason  why  all  the  com- 
pcment  parts  of  the  estate  should  not  be  exempt  as  they  severally 
oome  into  possession. 

The  court  decreed  unanimously,  that  die  tenant  for  life  was 
exempt,  and  dismissed  the  bill  as  against  him,  but  without  costs. 


Tr.  39  Geo.  III.    A.D.  1799.     C.  B. 

fFyburd  v.  Tuck, 
Samev.  Ifyson^' 
Same  v.  Smithj 
Same  v.  Holbraok.        [1  Bos.  &  Pnl.  458.] 

Debt  for  not  setting  out  tithes  under  the  2&S  Ed. 6.  r.18.  it^tompO' 
Rea,  general  issue.  ^  ^  ^' 

At  the  trial  of  th^se  four  actions  before  Eyre  Ch.  J.  the  evidence  nuule  by  ^. 
on  which  several  objections  to  the  plaintiff's  recovery  were  founded,  JJr*^']|2d'*e 
and  which  were  reserved  by  the  Lord  Chief  Justice  for  the  opinion  l««^  ^^^^^ 

of  the  court,  was  as  follows:  intereltiH 

Tie  ancestors  of  the  late  Stephen  Jermun  havinir  been  lessees  •ft«»^"*» 

•    put  sn  end 

under  the  dean  and  diapter  of  St*  PauPs  of  the  tithes  of  the  parish  tobjA. 
of  Tottenham^  about'  sixty  years  ago  leased  them  to  one  Haaoardj  ^!S^^l^u 
^ho  held  them  for  thirty  years..     On  the  28th  of  October  1747  mudeinte 
Stephen  Jenrn/n  was  found  lunatic;  after  which  one  LanMy  became  ^^^ 
lessee  under  him,  and  on  80th  April  1781  obtained  a  new  lease  cMmotde- 
for  seven  years  from  £d»an2  2}^  the  d.en  committee  of  S(<p;ie»  t^l^i^ 
'Jermyn^  after  the  expiration  of  which  he  held  over  until  the  year  liz  months* 
1798.  ^  In  March  1796  Stephen  Jernyn  died,  upon  which  Harriet  ^^.%ze. 
'Eyre  and  Margaret  Udney^  the  next  in  kin,  took  out  administration,  cuu  « leut 
In  May  1796  the  dean  and  chapter  of  St.PauFs  granted  a  new  £,  onTday 


(a)  The  word*  of  the  answer  are  as  follows:  •*  sir  Balpk  SonoeUy  who  had  h  from  the  lord 

**  And  these  detedantstajythatbj  several  mesne  **  Daere^  or  some  other  who  claimed  it  from  the 

**  conveyances  and  assurances  in  kw  derived  Arom  *'  aforenamed  earl  of  Ltnoxy  the  whole  manor* 

''and  under  the  said  earl  of  Xtfnac  and  his  wife,  *<  rectorj,   and  corn-mill  of  Iforfoit   aforesaid. 

*'  they»  these  defendants,  do  severally  claim  the  ^  And  all  these  other  defendanta  have  since  that 

'*  several  parcels  they  do  hold  as  aforesaid,  (that  "  time,  (namely,)  about  eight  or  nine  years  since 

'*  is  to  say,)  this  defendant  Lamrtnce  Burton  did  **  purdiased  to  them  and  their  several  respec- 

"  about  SO  years  since  purchase  to  him  and  his  '<  tive  heir$  and  amgnt,  tnm  the  said  iMwrtnce 

**  ham  from  one  sir  Leonard  Botwell,  who  had  it  «  Burton^  the  several  and  respectiver  premises  they 

**  by*dfwent,  or  otherwise,  as  they  conceive,' fhnn  **  so  aevendly  hold  and  have  held  as  aforesaid.** 

Vol.  IV.  Q 
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1 799.  lease  of  the  tithes  to  Harriet  ^g/re  aiid  Margarei  Vdnly^  for  twea^ 

^^^^  one  years,  on  their  surrender  of  the  old  one.    From  tfaem  IdiMg 

T.  received  notice,  dated  the  30th  September  1 797»  to  quit  at  Leu^^-dt^ 

^^^^'  1798,  with  which  he  complied;  and  an  anignmentof  their  le^a^ 


subsequent  was  executed  to  one  Sperling  on  7th  Decpnber  1797.  SperUnit 
r  1528^1  executed  a  lease  of  die  tithes  to  the  present  plain  tifl^  dated  the  I5th 
^eruice,but  June  1 798,  to  hold  the  tame  for  seven  years  from  the  25th  MarA 
^^Z:^  preceding. 

carried  During  all  the  time  that  Hcnaard  and  Lambfy  were  ttatats  to 

\uSm^  the  Jermyn  &mily  the  same  composition  was  paid  to  them  by  occi»* 
j9.  cannot  piers  of  lauds  in  the  parish,  and  Lambb/  was  eitpresdy  fiM^iddfiQ 
.^^S^o^*"  by  those  under  whom  he  held  to  midce  atiy  alteratioD  theidn. 
s&s£d.$.  Sperling  having  determined  to  raise  the  cdmposition^  gave  a  get 
rigiit'to  the  ^^^  notice  to  the  parish  in  Match  1798  that  he  was  willing  to 
5>the  Tested  treat  with  the  landholders.  In  consequence  of  this  a  meeting  was 
mediateij  held  by  them,  at  which  the  terms  proposed  by  SpttUng  were  not 
on  -ever,      acceded  to. 

anoe* 

Erideooe  In  the  case  of  Smithy  that  which  wlls  the  subject  of  tithe  was 

rii^am*"  severed  before,  though  not  carried  away  until  after  the  execution 
haTetreated  of  the  lease  to  him.  The  case  of  Tucky  the  first  defendant,  was  also 
proprietor  ^^^^  ^^  ^^  Others  by  the  circumstance  of  the  plaintiff's  fiul- 
for  a  coiu"  ing  to  prove  the  execution  of  the  assignment  to  Sperling  by  Harriet 
^dlone"  j^r^jcMUtly  with  Margaret  Udney;  and  it  appeared  that  Tudc  was 
sufficient  to  not  present  at  the  meeting  of  the  parishioners.  Upon  the  whole^ 
possession '  therefor^  the  objections,  as  applying  in  the  di£kr^nt  cases,  were, 
ofthetitbes  1st,  That  as  the  plaintiff  claimed  under  Sperling,  to  whom  th^ 
on  tiie  sta^  assignment  of  the  lease  from  the  dean  and  chapter  of  St.  PauFs  had 
^1^  been  executed  by  Margaret  Udney  only,  he  had  not  shewn  a  good 
Whetber  if  title  to  Support  the  action.  2dly,  That  a  sufficient  notice  to  de* 
?wo>^t-°^  tennine  the  composition  had  not  been  given  to  the  defendants* 
tenants  ex-  Sdly,  That  the  plaintiff  was  not  entitled  to  recover^  as  the  tithe 
^gnment  ^^^  ^^  Sperling  immediately  on  severance, 
of  a  lease  of  A  rule  nisi  having  been  obtained  for  setting  aside  the  several 
^^;^^^  verdicts  which  had  been  found  for  the  plaintifl^  and  enfering  noiH 
claiming      suits  in  all  the  causes, 

lease  can  Shepherd  Seijt.  now  shewed  cause.  —  In  answer  to  the  first  ob- 

support  an  jection,  it  may  be  contended  that  this  action  being  founded  on  a  tort, 
not  setthig  ^^  ^  ^^^  necessary  for  the  plaintiff  to  make  out  his  title,  but  that  he 
tbem  out  ?  may  recover  if  he  merely  shew  possession.  It  was  so  held  in  Wheeler 
V.  Heydon,  Cro.Jac.  S28.  In  March  1 798,  Sperling  gave  notice  to  the 
parishioners,  that  he  was  willing  to  enter  into  a  composition  for  tithes; 
in  consequence  of  which  a  meeting  was  heM,  and  at  that  meeting  the 
only  question  in  dispute  was  the  amount  of  the  composition  to  be  paid ; 
the  right  to  the  tithes  was  acknowledged  to  be  in  Sperling.  Both  in 
Selm/n  v.  Baldyy  and  Hartridge  v.  Gibbs,  Sussex  assizes  1689,  BM. 
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2fJP.  188.(6dit8d)»  it  WW  hoiden  sufficient  by  Pembertan  C.  X  for  the  17da 
plainlifi^  in  actions  on  the  stat.  of  Ed.  6.»  to  prove  their  recopt  of  ^^^^^ 
tithes  finom  the  other  fiirmers  in  the  parish,  in  order  to  entitle  them  to  t. 
recoaner  against  the  defendants*  Proof  of  an  agreement  to  pay  a  com-  "^^^ 
position  comes  within  the  same  principle.  As  to  the  second  objection, 
it  is  to  be  observed,  that  the  case  of  HemiU  and  others  v,  Adams^ 
Dam.  Proe.  Apnl  19th,  1782  (a),  by  which  the  necessity  of  a  six  Suprai204. 
months^  notice  to  determine  a  composition  of  tithes  was  established^ 
prooaeded  on  die  analogy  between  the  occupiers  of  lands  paying  a 
Gonipositioii,  and  tenants  of  lands  holding  from  year  to  year. 
Now  if  if.  let  lands  to  jB.  for  a  term  of  years,  and  B*  underlet  to  C 
from  year  to  year,  jI.  will  be  entitled  to  enter  upon  the  lands  at  the 
expination  of  B!%  term  without  giving  notice  to  C  So  if  ^.  let 
laads  to  Aat  Mkkaelmat^  to  hold  from  year  to  year,  and  JB.  mxder- 
let  the  saoie  to  C.  at  LaAf^a^  to  hold  in  the  same  manner,  it  will 
be  swffirient  if  A.  give  notice  to  B.  at  haiy-dcof  to  quit  at  the 
MiAadmaz  fiittowin^  without  regarding  the  sub-contract  between 
lun  and  C  In  the  present  case  Lambibf  is  to  be  considered  as 
tanant  to  the  Jfrvyn  fiunily  from  year  to  year,  and  the  occupiers 
qf  lands  firom  whom  he  repeiired  the  composition  as  bis  under* 
tflpanti  holding  in  the  same  manner.  The  notice,  therefore,  which 
was  given  to  Lambbf  by  the  rq>resentatives  of  Stephen  Jermjfn  must 
be  sufficient  to  entitle  Aem,  and  those  who  claim  under  them,  to 
take  the  tithes  in  kind  of  the  occupier  of  the  lands.  If  this  be  not 
ao^  end  die  composition  taken  by  Lambbf  is  to  bind  the  Jemynsj  or 
t}iOiB  who  claim  under  diem,  it  may  equally  be  contended  that  it 
shaU  bind  die  dean  and  duster  of  S^  PauTs,  who  were  the  original 
laasons.  With  ngaaA,  to  the  diird  objection,  the  words  of  the  sta- 
tote  axe,  that  no  person  shall  ^  take  or  carry  away  any  such  or 
liketithes,  iuu  under  the  pain  of  forfeiture  of  treble  value  of  the 
tithes  so  taken  or  carried  away.''  The  right  of  action,  therefore, 
does  mot  accrue  until  the  tithes  have  been  carried  away;  audthough 
tbe  dthfli  in  question  may  have  vested  in  Sperling  upon  severance, 
yet4»e  kaae  to  Ff^fbum  was  executed  previous  to  the  time  when 
thij  were  earned  away :  by  that  lease  aU  the  tithes  in  the  parish  of 
ThMseiom  to  whidi  Sperling  was  endded,  in  which  must  be  in- 
cluded the  tithes  in  question,  vested  in  Wj/bum  ;  consequendy,  the 
l^ler  was  entided  to  those  dthes  at  the  dme  when  the  wrong  was 
Qontmitted.  I^  however,  it  should  be  thought  upon  general  grounds  [  1520  ] 
diet  a  lease  of  dthes  will  not  convey  such  ddies  as  are  actually 
aeiraced  at  the  time  of  its  execution,  it  will  be  sufficient  in  this  case 
to  advert  to  the  habendum  by  which  the  lease  is  made  to  take  efiect 
firom  the  S6tih  day  oX  March  preceding  the  date. 

(o)  Vidt  Raymr  on  TiUws,  99S. 
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1799.  Le  Blanc  Seijt,  conlrd.^Fimj  Admitting  that  it  w6uld<  be  flfHP 
"^^^'  &cient  for  the  plaintiff  to  have  prbved  peaceable  enjoyment  of  the*: 
T« '  tithes  without  establishing,  any  othier  title,  yet  it  was  not  in  hi» 
power  to  support  his  claim  by  evidence  of  enjoyment,  mnoerSperUaff^ 
tiad  never  received  any  tithes,  or  come  to  any  composition.  Se*; 
condly,  A  certain  composition  having  existed  ia  the  parish  of  7W^i 
tenham  without  alteration,  as  &r  back  as  the  evidence  .went,  :tbe 
court  will  infer  that  it  was  made,  not  by  Lamifyf  but  by  the  deant 
and  chapter  of  &•  PatiTsj  or  by  the  Jenm/n  fiunily,  from  whom  the 
plaintiff  derives  his  title.  Now  if  a  rector,  having  made  a  com-' 
position,  lease  dthes,  and  the  lessee  make  no  alteration  in  the  cmiw. 
position,  when  the  tithes  revert  to  the  rector  the  pGciipiers.of  land 
will  continue  to  hold  under  the  composition  origfaially  madeiby  the* 
.rector,  and,  consequently,  will  be  entitled,  to  notice*. bl£:fiDedt€fcbflDl 
take  the  tithes  in  kind.  The  rules  respecting  notice  to  dttemiiilet 
a  composition  are  governed  by  the  analogy  to  the  nodcei  to  (juitJ 
Thus,  if  the  Jermyruy  having  let  land  to  A^  from  Midiadmas  to  'j9£*. 
thadmas^YoA  granted  a  lease  at  LaAf-^day  to  £•  for  a  term  of  years,* 
and  A.  had  continued  tofiay  rent  to  .S.  till  the  exfuration  of  his- 
term,  A.  vould  again  be  tenant  from  year  to  year  to  the  Jenm/nsj^ 
and  would  be  entitled  to  notice  nx  months  before  Michadmau- 
For  though.  B.  might,  have  put  an  end  to  the  tenancy  during 
his  term,  yet  not  having  done  so^  it  continues  as  at  first  created :  if 
'  it  were  not  so,  that  which  was  originally  taken  as  ai  teiianqr  fitMn^ 
year  to  year  beginning  at  Midiadmas^  would  be  put  an  end  to  at- 
Lady^day.  The  case  of  HeadU  and.  others  v.  Adams  is  decisive  of 
tfhis  point.  Thirdly,  The  statute  ot-Ed.  6.  beii^  made  for  the  pro-! 
tection  of  persons  In  possession  of  tithes,  the  plaint^  cannot  main-^ 
tain  4his  action  against,  the  defendant  SmM.  Immediately  xm^ 
severance  the  rig^  to  the  tithes  vested  in  Sperting^  and  South  could 
only  have  justified  carrying  them  away  under  a  composition  fiom' 
him.  K  Sperling  had  been  a  spiritual  rector,  instead  of  a  lay  im-' 
propriator,  and  had  died  after  the  severance  of  these  tithes,  they^ 
would  have  passed  to  his  executors,  and  not  to  his  successor;  Sper^'. 
ling,  therefore,  was  the  person  injured  by  the  tithes  being  carried' 
[1521  ]  *way.'  The  habendum  in  the  lease,  being  firom  the  2dth  of  Mardi^ 
has  reference  to  nothing  but  the  period  from  which  the  grantee  is* 
to  hold,  in  order  to  ascertain  the  time  when  the  lease  is  to  expire,- 
uz.  in  seven  years  firom  the  25th  of  March.  If  it  were  hekf  to^ 
vest  any  title  previous  to  the  execudon  of  the  lease,  it  might  be  so-' 
firamed  that  a  lease  for  twenty-one  years  should  give  a  right  to- 
tithes  accrued  fourteen  years  before. 

Eyre  Ch.  J.— On  the  first  of  the  objections /raised,  and  which 
applies  to  tlie  case  of  Tudc,  I  have  no  difficulty,  beuig  of  opinion 
that  the  verdict  must  be  set  aside  and  a  nonsuit  be  entered,  oti  the 
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girounc)  of  the  plaihtifTs  having  failed  to  make  out  bis  title,-  and     |i799i 
not  haying  proved  hims^f  to  be  in  possession  of  the  tithes.     It 
uriiis  admitted  on  hb  part,  that  he  must  at  least  show  himself  to  be        ▼. 
in  possession ;  and  I  am  not  prepared  to  agree,  that  because  posses*      "^^^^ 
sion  unaccompanied  with  other  circumstances  will  be  a .  sufficient 
'<itle,  that  therefore  possession,  traced  back  by  the  plaintiff  himsdf 
to'  that  which  turned  out  to  be  no  title,  will  equally  avaiL    The 
/case  is:  altered  where  the  plaintiff  proves  his  own  bad  title,  and 
thereby  shows  that  to  be  a  wrongful  possession  which  would  other* 
^iise  have  been  good  frimi  fade  evidence  to  support  his  claim. 
•However,  I  only  me£i  to  state  my  difficulty  on-  that  point,  not  to 
give  a  precise  opinion. upon  it,  as  the  case  cited  from  Crdke  seems 
to  establish  a  contrary  doctrine.     But  I  am  of  opinion  that  this 
plaintiff  was  not  in  possession^  holding  as*  I  do  that  nothing.. will 
place  a  man  in  possession  but'  a.  good  title,  which  will  draw  to  ijt 
the  possession  or  the  actual  receipt  of  tithes^  or.  that  which  is  eqiii^ 
>valent  to  receipt  of  tithes,  viz.  a  composition.     My  brother  Shep^ 
Aerd  srgQed^^,  that  the  receipt  of  tithes,  like  the  receipt  of  rent  and 
'  profit^,'.ajnounted  to  possession.    Actual  use  and  enjoyment  doestso^ 
J  admit ;'  but  he  was  obliged  to  contend  from  thence  that  an  agree- 
tment  for  a  composition  .was  equal  to  a  receipt;  and  then' to  go  one 
■step'  further,  and  insist  that  a  conversation  tending  towards  an 
sSigpeement,  thoughJt  ended  in  a  disagreement,  was  equal  in  effect  to 
4UI  agreement)  iBy  this  chain  of  reasoning  he  endeavoured  to  prove 
-that.the  plaintiff  was  in  possession.     His  title,  however,  must  de- 
pend upon  his  having  or  not  having  a  lease;  here,  he  had  only  a 
*  lease  :for  a:  moiety,*  aind  therefcMre  was  not  in  possession,  and  cannot  j 

*^  mtfiritain  this  action. 

S'-a^ith  r^rd  fo  the  question  of  notice,  which  applies,  to  all  these 
causes,  il  have  the  more  difficulty  in  speaking  upon  it,  as  I  fed  my- 
self under  the  dominion  of  old  prejudices.    The  judgement  .of  tlie 
'House  of  Lords,  which  has  been  alluded  to,  was  a  reversal  of  a  r  1522  1 
-judgment    given  by  the  court  of  Exchequer,,  and  in  which  I 
•concurred.    I  am  to  presume  that  the  judgement  of  the  House  of 
^  Lords  was  rig}it,  but  I  am  not  master  of  the  principles  on  which 
it  proceeded.    Tithes  cannot,  in  my  opuiion,  be  well  compared  to 
V  land  for  any  purpose,  but  particularly  for  the  purpose  of  conneeti^ 
a  composition  with  the  inheritance.      It  appears  to  me  that  the 
(doctrine  of  binding  the  landlord  by  the  interest  of  the  tenant  from 
year  to  year  was  founded  on  the  distribution  of  land  into  a  variety 
of  interests,  as  that  of  the  tenant  and  the  reversioner;  whereas  it 
*will  not  be  found. to  apply  to  tithes  so  distincdy  as  to  justify  our 
-  adopting  the  same  rules  as  are  capable  of  being  ad/aptoi  with 
.  respect: to  land.     In  the  case  .oi  Hewitt  and  others  v.  Jdamsy  the 
^iiefenduntsinsbted  in  the  Exchequer  that  they  were  not  ^t  all  bound 
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1799*     io  pay  the  tithes  demanddd;  and  we  tkouj^  that  mhire  a  dcfiBoA* 
^^^^     Ant  claiBBs  to  withhold  tithes  adveneljr^  all  idea  of  ooBipfiAitioB 
T.        must  be  put  out  of  the  case.    The  analogy  between  Und  and  tithe 
does  not  i^pear  satisfiustory  to  me.    Luid  is  either  taken  on  a 
holding  from  Jbady-dag^  or  from  i/Bckadmasy  ot  firom  some  other 
time,  and  then  notice  to  qait  must  be  g^ven  acoocdingljr*    But,  if 
a  composition  is  to  be  determined  on  any  jost  t>rinciptes>  the  notke 
must  be  given  from  a  period  sulti^le  to  the  naiStsBSt'dL  tfie  tithes^ 
and  with  a  relation  to  the  manure  and  cultivadon  cf  the  land. 
There  must  be  such  a  rule  as  will  enable  die  tsmmtto  Cultivate  Us 
land  in  the  manner  most  beneficial  to  himael^  accordin|;ly  as  lie  is 
to  pay  a  composition  or  to  pay  in  kind.    I  have  .great  diflBcnky, 
therdbre,  in  understanding  on  what  gioond  a  notice  is  neoessacy 
in  the  case  of  tithes ;  and  I  cannot  at  all  compiehend  how  the 
owners  of  the  land  can  be  considered  parties  to  a  oomposition  made 
with  the  occupiers  of  the  land.  Tithe  in  kind  is  the  things  demised  ; 
the  composition,  therefore,  begins  with  the  interest  of  the  tenant^  is 
governed  by  that  interest,  and  must,  I  should  think,  end  with  it  It 
has  been  ai^ed  that  there  may  be  a  connection  between  the  tide  of 
inheritance  to  the  tithes  and  the  composition;  if  there  can  be,  I 
submit;  it  may  be  a  necessary  consequence  of  that  judgement  the 
principles  of  which  I  do  not  understand*    As  aote  of  ny  bijotheni 
concurred  in  that  jw^ement,  they  will  probably  stete  on  what 
ground  it  is,  that  a  composition  may  be  eztetided  to  the  case  of « 
new  tenant  claiming  on  the  determination  of  the  mfeereft  of  a  ibi> 
mer  tenant. 
[  1523  ]      On  the  last  point  there  can  be  no  doubt.    The  hJbenivm  of  tkfe 
plaintiff's  lease  can  only  be  considered  as  marking  the  daiatioo  of 
his  interest,  and  its  operation  as  a  grant  is  merely  prospective    That 
lease  only  vested  in  the  plaintiff  a  right  to  the  tithe  whidi  ahowld 
accrue  from  the  time  of  the  grant.    Now  the  titie  to  the  tithe  in 
question  arose  immediately  on  the  severance  of  the  tithable  mallir 
from  the  land.    Is  it  not  clear  that  if  a  rector  dies  after  dieaevef^ 
ance  of  the  tithe  and  before  its  sefiaration,  and  a  new  refitor  comes 
in,  that  the  right  to  the  titiie  is  in  die  old  i^ector  ?    The  iaw  givfes 
to  the  new  rector  in  that  case  all  that  the  grimt  gave  to  the  neir 
lessee  in  thisl    Sperling  therefore  being  entitied  to  these  tithes  it 
the  time  of  the  severance,  and  tiie  person  to  complain  if  thtgr  wese 
carried  away,  this  plaintiff  has  no  ground  of  action  i^nst  SmM^ 
in  that  view  of  the  case. 

BuUer  J. — My  opinion  w31  be  principally  founded  cm  the  two 
last  pointe.  On  the  first  my  mind  stHl  'flnctasltes.  It  has  been 
cont^ded,  that  for  want  of  evidence  to  establish  the  joint  exectt- 
tion  of  the  deed  of  assignment  by  the  two  persons  who  took  oat 
admmistration,   the  plaintiff  cannot  recover  against  Tmt.      Bat 
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■ 

ihb  i»  M^e  ease  of  (i  tqitj  and  I  am  not  quite  satisfied  that  in  such  a     1799. 
^atifij  if  the  pluiptiff  decf^e  a^  solely  entitled  and  prove  himself  to    "TrrZT 
t^  entit)|^  to  gL  moiety  only,  he  may  not  recover  for  that  moiety.         v. 
It  w^  ^)  hel^  f^  .t|he  cptfe  of  Nelthorp  and^  Farrittgion  \.  Dorring-      ^**** 
tofh  9  L^.  lis.    Howeyer*  were  I  to  rely  on  tbb  point  much, 
I  should  wish  for  fiurther  consideration  before  I  came  to  any  con« 
qluwp. 

Tb^  secpnd.p^int.app^fHrs.to  me  to  liaye  been  fuUy  settled  by  the 
deqisiop  in  it^p  iHouse  of  Lfxrd?.  That  decision  was,  that  the  same 
np^  must  be  jj^ven  tp  ^et^mine  a  composition,  as  must  be  given 
tp  §i  tePEUt  qf  land  hpldiiig  from  year  tp  year.  The  other  point 
alluded  :to  by  my  fjor^  Chief  pFu/s^ioe  was  also  raised  in  that  case.. 
7h.e  IfUidhc^doFS  ooiitef>d^  in  the  first  pl^ce,  that  they  were  not 
obliged  to  pay  the  tithe  claimed ;  and  2dly,  that  if  they  were,  tlie 
plaintiff  yn^  opt  ^Ptitkd  to  r^cov^r,  because  there  had  been  a  pre* 
vious  composition,  the  notice  to  determine  which  was  not  suffi- 
cient Thpre  Wf»  a  4PQbt  pn  the  woolsack  at  that  time,  whether 
both,  or  pnly  pne,  or  w^ich,  of  these  questions  should  be  put  to  die 
judges.  At  Ust  the  questipn  put  was,  whether  the  notice  given 
wa(5  sufBeient  to  determine  the  composition,  and  the  judges  were 
iinftniinfflisly  of  opiniop  (hat  it  was  not ;  and  said  expressly,  that  a 
jiPtipe  to  determwie  a  op^ipo^iticm  for  tithe  ought  to  be  given  widi 
analogy  tp  tbe  xiPlipe  given  in  a  holding  of  lan^*  By  th^  deci-  [  1524<  ] 
$1011  ire  are  bound ;  lior  do  J  thjok  any  of  the  difficultly  it  has 
been  supposed  likely  to  produce  will  ever  occur.  It  has  been 
4ig^ed  iliet  if  the  pUintifl^  as  deriving  title  from  the  Jenm/n  &mily, 
IS  bound  by  this  ompositipnf  .the  dean  and  chapter  of  St.  PauP^ 
will  ^Iso  be  bpund  by  it.  That  ccmclusionf  however,  is  questionable, 
^nd  viay.or  may  not  be  true  apoprding  to  the  circumstances.  If 
the  inteceat  of  the  lessee  vnder  the  dean  and  chapter  with  whom 
the  composition  was  made  expire,  the  dean  and  chapter  will' not 
be  hwnd«  But,  if  a  lease  be  granted  for  a  long  term  of  years,  and 
the'  d^iMi  and  chepter  .take  an  assignment  of  it,  though  as  to  many 
imrpomes  Ijbat  will.  <q)er&te  as  a  surrender,  yet  with  regard  to  the 
i{itm9st  of  thifd  perpoQfl  it  will  not  ^1  depends  on  the  single 
qu^ation,  whether  th^re  be  a  cpntinuance  of  that  interest  luider 
iifhici)i  the. composition  wiui  first. created?  If  that  continues,  the 
Gomposttion  ooMdoues ;  jf  tbat^  be  at  an .  epd,  the  composition  is  at 
an  end  also.  It,)ias  been  .md  that,  there  may  be  a  difference  be- 
tween a  cpmposidon  with  the  owner  and  a  composition  with  the 
occupier  of  the  land*  I^  however,  the  interest  of  the  occupier  cease^ 
the  composition  made  with  himy  unless  under  paiticular  drcunif- 
stances,  will  be  at  an  end*  But  no  question  of  that  kind  arises 
here,  for  it  does  not  appear  but  that  the  occupiers  in  all  the  stages 
of  the  case  wei«  the  same.     The ,  difficulty  would  be,  if  we  were  (a 
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1 799*     suppose  a  composition  to  take  place-fWmi  Mickddntiu  with  a  tenant 
jir^jntrd    ^^^  ^^  '^^  ^^  ^  Lodj^dcof  bargain.    In  that  case  the  compositloo 
▼.         would  be  either  during  the  interest  of  the  tenant,  or  from  year  to 
^'^^'      year  generally.    If  the  former,  notice  must  be  given  for  Lady-day  g 
if  the  latter,  a  question  might  be  raised  whether  the  compositioa 
should  not  continue  to  the  end  of  the  year,  though  the  interest  of 
the  tenant  ceased  on  the  expiration  of  his  lease.    That  may  be  tf 
nice  question,  but  it  does  not  arise  in  this  case.    There  may  be  dif> 
ficulties  in  point  of  conyenience  as  to  the  time  at  whidi  a  compo- 
sition s(hall  commence^  but  those  difficulties  are  for  the  consideration 
of  the  parties  when  they  make  their  agreement.    On  the  fiu^  of 
the  present  case  the  composition  must  be  taken  to  be  continuing, 
inasmuch  as  the  plaintiff  claims  under  those  persons  with  whom  it 
appears  to  have  been  made* 

The  last  point  has  been  fully  and  ably  stated  by  my  Lord  Chief 
Justice,  and  I  entirely  concur  with  him. 

Heath  J.  —  The  objection  to  the  plaintiff's  recovery,  that  there 
was  no  notice  to  determine  the  composition,  must  prevail;  because 
[  1525  ]  the  title  under  which  he  claims  is  derived  from  SperHfig^  in  whose 
time  the  composition  existed,  and  has  not  been  dissolved  by  the 
parties.  In  the  Homie  of  Lords  the  anal<^  between  land  and  tithes 
was  considered,  and  the  opinion  of  the  Judges  was  founded  on  4ie 
inconvenience  which  the  occupiers  of  lands  must'su^tain-if  a  com- 
position could  be  put  an  end  to  without  Notice. '  It  was'ooAMdeied 
that  by  notice  they  wpuld  be  enabled  -  to  cultivate  th^  lands  in 
such  a  way  as  would  best  answer  to  them  when  called  upon  to  pay 
tithes  in  kiiid,  and  that  it  would  be  very  unjust  to  deprive  them 

m 

of  this  advantage. '-  As  to  the  qttestion,*whether'  this  plaintiff  can 
recover  when  one' only  of  two  joint-tenants  has  executed  the  leasee 
I  wish  to  giie  no  opinion,  as  my  brother  Btdler  has  dted  a  case  in 
favour  of  the  plaintiff.  »'*  •  ^     i. 

BookeJ.  —  It  appears '^rom  the  facts  of  this  case,  that  as  fiur 
back  as'  the  evidence  went,  tithes  had  never  been  set  out  in  the 
parish  of  Tottenham*  It  is  to  be  wished,  tiierefore,  that  these  de* 
fendants  shbtld  not  be  liable- to*  actions  for  not!  doing  that  which 
never  appears  to  havebeen  done  within'- the  parish ;  and  in  point  of 
law,  I  think  that  they  are  not  liable.  As  the  lessees  of  the  tithes 
under  the  Jerwyn  family  ^ were  •  desired ^ by  them  '-■  not'  to  raise. -the 
composition,  it*  must  be  considered  as  having  been  made -with  that 
&mily.  Now  Mrs.£^6^and'Mrs.'£7<&3€y  beii%  the  reprci^ilbftitiv^ 
of  that  fiimily^  may-by  implieation  be  ooosid^s^  tiS'h)ft^Dg'aIso 
desired  that  the  composition  ^he^d  not  be-raiiHed.^  Aa^ 'though 
they  might  have  retracted  the!  hi&mation  ori^lialiy?givsn',<yet  not 
having  done  so,  the  composition  must  «rem9in  in  ^foitse'tiltiiotice 
'b^  given  to  the  landholders  of '  ah  intention '  to  put  an  and  to  iu 
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The  oodipier  may  be  induced  by  notice  to  alter  the  cotine  of  bus-     1799. 

bandiy,  and  it  would  be  hard  to  make  him  liable  in  a  penal  action     _^^ 

where  that  notice  has  been  withheld.     On  the  principles  of  the        ▼. 

decision  in  the  House  of  Lords,  and  on  the  general  justice  o£  the  *''  ^^^*    ^ 

case,  I  think  a  nonsuit  should  be  entered* 

I    With  respect  to  the  objection,  that  the  assignment  of  the  lease  • 

was  executed  by  one  only  of  two  joint*tenants,  it  strikes  me  that 

it  would  be  hard  to  allow  the  law  as  laid  ddwn  in  the  case  in-Z^ 

vinz  to  prevaQ ;  since  it  would  be  calling  on  the  defendant  to  plead 

in  abatement,  or  be  liable  to  two  more  actions*   :  . 

<    On  the  third  point  I  entirely  concur  with  the  rest  of  the  court: 

the  right  to  tlie  tithes  accrued  immediately  on  severance,  and  at 

the  time  when  the  lease  was  executed  there  was  nothing  but  a.pos* 

sibilily  of  action  in  case  they 'should  not  be  set  forth,  which  pes*'  [  1526  ] 

sibility  could  not  be  assigned,  {a)       >  i 

'    Rule  absolute.  2  < 


39  Geo.  HI.  1799.     Summer  Ass.  Chelmsford.        ' 

Afoyw  v..  fFiMrf/,  clerk.     [S  Esp.  N.  P.  C.  S 1 .] 

Case  against  defendant,  rector  of  the  parish  d Stamfordrle^Hope,  Actaon  on 
in  the  county  of  Essex^  for  not  taking  away  his  tithes.  J  ^  mT**^^ 

-  PtaintifTwas  a  fiirmer  in  the  parish  of  which  defendant  was  in**  aguoit  the 
cumbent,  and  it  was  proi9«d  that  when  the  grass  was  cut  he  had  S^^i^ 
set  out  the  tithe  in  the  swathe.  '  •^y  •>» 

*  BuUer  J.  ruled  that  plaintiff  could  not  recover ;  that  before  tlie  ^^^"' 
plaintiff  could  entitle  himself  to  damages  for  not  takimr.away  the  >>«^been 

•  ,  '  '  .  €7  i^  iMrtipeny  set 

tithes,  it  should  appear  that  they  were  properly  set  out,  and  in  a*  out.  it  is 
fit  state  for  the  parson  to  take  them ;  that  by  a  late  determination  ^^^^^^^ 

V  'if  no!  main* 

of  the  court  of  Exchequer  (6)  the  tithe  of  hay  was  not  to  be  set  out  tainaUe  ibr 
in  the  swathe,  but  in  the  cock ;  that  the  action  therefore  was  i^P^  j^!^J|Jf 
maintainable.  - ^   .      .  \ >  r..  i  .  .  ^  ...    *  of  buy 

.  '*'^'  where  it 

'  -»j*        ^i^iig  set  out  u  the  swatlic. 


'■.    H.  40  Geo.  III.    A.D.  1800.    Scac.    '  '     '     . 

;   ',    a  *^        Awdry  ^.  SmaUcombe.    [MS.]  i 

This  was  a  bill  by  the  lessee  of  the  dean  and  chapter  of  Sa-^  The  en. 
lisbury^  the  appr6pnate  rectors  of  the  rectory  and  parish  church  i]^^^ 
oi  Mdhham^m  the  county  of  WiUs^  and  his  sub-tenant,  against  .view  in  th^ 
two  occupiers -of  lands 'within-'  .the  tithingsof  Beanacre^:  Whiileyi  ^^^^%^ 
MA'ShaxfDy  in  that  parish,'  for-  an  account  of >  the  tithes  of  peas  and  rector  ii  in 

.   ^  c        ,     •  .  i^  ^  common 

potatoes.        ^  .-.,,.     i  ^j  ::t  *♦  j,^.  ,^ 


'I      'i    I       II      ■      — '■■  ~- 


J,-.   M  Upon; the  poii}i'Of;iiotice»  tiec'Jdfm  v..  trailer,  sujfra.  1204.  1229.  o. 

(A)  Sec  ITnigM  vi  ffaUeff,*uffira  i561>   -Newtnan'y,  Mors^n,  10  East,  5.  infra.  ^ 


1526  CASES. 

tt  stilted  in  €be  bill;  Uiejr  Admit  abo  that  the  pl»inliitk  «c^  eptitled 

to  mne  tithes;  and  that  th^,  tbe  defendaatsi  had  such  titl^dbile 

■laltea  BB  Qonstitate  the  mlgsotpf  the  suit:  but  tbqr  insi^  that 

those  articles  o(  tithe  belong  to  the  ▼icar  of  Mrlirskanif  and  not  to 

2^S2wor  ^  lector;  aod  they  set  forth  several  terrier^  heieafter  notjeedt 

conmiy      (theeiido«iiientnotbtti|gtheadisoo«!eied,)  upon  which  they  gcompd 

^^!SSsL       die vicar^s title.  Thqr then statQ» that thttrpe^s were haiid*gatheved 

bgr  persons  eaqdoyed  by  them  for  that  purpose^  and  were  qqM  in 

the  green  market;  and  that  their  potatoes  were  used  part  in  tb^ 

own  fomilifts  sod  that  the  other  part  was  sol^  faarfiifrening  pig^and 

colinary  pnrpoaes* 

On  die  part  of  the  plaiBtift  the  depoiitions  of  severnl  witn^s^ea 
wtte  nad  toprofe  the  actsnl  pernancy  of  both  of  the9e  i^rtides  of 
tithe  by  the  rector;  but  most  of  the  witnesses  spoke  us  to  the  usagQ 
in  this  reqpect  in  the  chapelry  of  SeemU  The  entries  in  tbe  books 
of  former  lessees  of  the  rectoiy^of  the  receipt  of  these  articles  of  tidies^ 
were  likewise  read  in  eridenoe  for  die  plaintigk. 

The  first  piece  of  evidence  prodoced  on  the  part  of  the  defend- 
ants was  die  endowment  of  die  vicarage^  the  ardinatio  vicarie  de 
MMeiitmf  in  18499  whidi  was  taken  fixxn  the  registry  of  die  dio- 
cese of  SaruMf  and  was  as  follows :  **  £t  est  ordinatio  et  taacatto 
^  vieerie  de  ACrftwfcHW  focta  avenenbili  psesnfe  W.  Dei  gratia 
^  Sar.  tpiscopD  domiiio  Babaio  decano  et  cs^pitak  qiisdena  loci 
**  die  Sabad  post  CSneres  anno  Domini  Ji^^o^xi.  nono  in  capitnlo 
C  1527  ]  ^  existartibaB .  pensBois  erchidiaoono  et  ranonicis  infica  aoqptis 
**  tiMieet  ^qpiad  «am.9iGaiinB  ^nsdem  eedesie  ^  pio  tempore 
^  fueritxamun-et  soilicitndinem  animamm  haben  ddmit  panDcUe 
matrieiB  ecdesie  ds  MieUetkam  et  onmimn  espdUariim  :parti« 
nendasi  ad  aendem  et  tsm  matrici  eoclesie  quam  oiq^dlis  pre- 
«  dktis  honeste  et  oompatentsr  debaat  desendre  ac  pro  eedetta 
^  et  capdlis  snis  in  omnibus  episoqialibus  et  archidiacoBaUbas 
M  oidinanis  et  consuetis  respcxidere  et  satis&oere  teneatnr  red- 
^  pere  ddbet  et  habere  omnes  proventos  et  minutas  dedmas  et 
ceteras  singnlas  portiones  et  consnetndines  quocanqae  nomine 
oenseant  tarn  matricis  ecdesie  et  parochie  de  MMesbtm  quam 
suamm  adjacentiom  ^^pftPflmm  plene.  et  integie  sine  aliqoa 
«  dinunntiane  prater  dedmas  Uedi  ftbamm  pisarum  et  font  et 
^  preler  dominicBm  et  tenendum  jve^ditus  ac  ponsoetadinea 
^  eorandem  que  ad  «su»comnum*  &Kr.  remanebunt  hem  quod 
<<  vioarius  habere  debet  idiwwfiljnm  .et  oistpm  qpe  tenuit  Bobertm 
<<  capeUanua  et  foanmidebet  habere  ad  suffidentem  sustentadonem 
^  unius  equi^  &c." 

The  terriers  stated  in  tbe  answer  were  then  read ;  the  first  of 
^vhidii  dated  in  1619,  and  signed  by  the  then  chnrchwardensf  stated. 


M 


M 


that  '*  there  Monged  to  the  viaunme  all  Umwmct  of  itthes  and     t900. 
^  ether  diie%  except  oom  old  buy/*    The  next,  dated  in  167  U 


and  jigaed  by  the  wsar  and  dMuvhwardeaai  feoqgBices  the  en^  v. 
dowmeDty  and  adepts  the  ^ly  woeds  ef  it»  AjMfaor,  dated  Slat  **^'"*"***- 
JDecembar  17(>4»  and  s^ned^fay  the  viear,  chMrehiyardens,  and  fear 
(rther  inhabitants  of  Ae  pariahs  gi^^  te  the  viear  ^  One  jnesraage^ 
«<  ^weUiag^hoose  or  tenement^  with  mt  oichardy  gardeni  and  bade* 
**  side  thereto  adjoining  and  belei^ilgi^  together  ivath  tfie  chnrck- 
^  jaid  of  the  said  parish  ^f  MdkMham.  And  alaa  aH  «be  ^omU 
^*  tithes  and  dnesof  the  said  pariah;  and  likewise  the  sum  of  sift 

pounds  one  shilling  lUid^ht^peDe^  isaiung  and  payable  yearly 

to  the  vicar  c£Melktkam  aforesaid  out  of  the  patsonage,  byihe 
<<  owner  of  the  great  tithes  of  the  saidifwrish  oSMdkAtM!^ 

Hore  the  plainnA  read  ineyideniieii  terrier  xyfdOth  JHuenitt 
1704*1  of  thechapelry  ef  iSdsiMb  ^Ignsd  by  the  vioar,  •die  twovfaa^ 
pelwarden%  and  one  ^Amkvse ^Amdfjfi  which  as^ignedio  the ▼iear* 
age  **  all  small  tithes  whataeever»  10^  'all  tithes  latwpt  tber) tithes 
^  of  com,  hay^  pea%  and  beans/' 

In  order  to  diew  the  viear^s  .getierBl  tkie  to  these  tithes,  the 
defendants  offisred  to  read  itt'efideneetadeene  .ande  %  ifliis  oeoit 
in  a  cause  of  Fc€  y.Buth^  whilsh  «i«a*a  bill  filed  by  ibrmer  tvioar  Supnes?. 
of  MeUaham  against  an^occupisr  iA  1908  iir  an  aneount  tf  tiliie%  [  1528  ] 
and  the  depositions  of  the  witeesseslnithal^eauae.   TlwcpUipeteMcy 
of  this  eridsDce  wasotgeeled  to  by^the.phinfiff^  emnacl,  inunmith 
as  it  was  re$  inier  aUoi  att^  die  -toactar  or  hisleasee  mat  befaigm 
party  to  that  suit.    Howeteiv  -liB  this  ^pcant  was  ndl  penicKBg^fbr 
the  judgement  of  the  oouet  in 'the  ilase  id lUngmoKtikmaA  Im^  it  inf»  i«i^* 
was  ap'eed  to  admit  the  oridenec  tfe  AmesSMf. 

The  d^ndanls-then«efid  the  idepnsitionsraf;soine^hneuser  taken 
in-thepreseni  flauae,to>negatkethe*riBcrips»tarefandfituaiH|<rf>theBe 
articles  of  tithe  ^  the  leotar  er'hisrlesBQai 

llbe  «ase  ww  wgnedby  tPkima^  JOkkOi^  md  \Ma»Jtkh  &r  the 
phinltft,  and  bj  Lajf&e^kr  ^9taA  Skmi  4m  t^  th^ 

judgement  of  the  eeaivl^  «lblr  a  few  idaya*  -oonsideqRtkni,  ^^aras^  on 
Jlam%  10th  FAnmr^  ISMb  deliteiedsby  the 

Xmi  C.  B^  who,  haviagtstaled  thepleaduig^  aaU 
reduced  to  a  question  between  the  nSetor  And^the'viosr :  nndjpmsif 
j/&u;ietheireotor  is  entitled  to^  this  tidMa^efdnpnaU  undifthe 
vicar  would  take  -  any  pait  ef  them  from  hJaa,  he  nMBt'<^ther  pro- 
duce an  ^ideirmeBli  or  givesuch  eridence  of  usage  as  piesup- 
.poses  en  endowaseak  When  the  vicar :  produces  an  endowment, 
then  the  situation  of  the  fnutiss  is  refreried;  ik^pnindfame  title  to 
the  extent  of  that  endowment  is  in  favour  of  the  vicar ;  and  if  the 
rector  would  claim  any  of  the  articles  comprehended  within  the 
terms  of  it,  the  onm  probandi  b  thrown  upon  him.    In  such  case 
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1800;  It  ii  incumbent  on  the  rector  to  give  snch  clear  and  eogett  efi« 
dtoce  of  a  usage  in  the  parish  in  his  finrour,  with  respect  to  the 
articles  he  would  msiat  upon,  as  shall  narrow  the  terms  of  the  ett* 

SatuUttmhf.  jjfQpifyaeaatf  and  induce  a  presumption  that  the  parties  interested  kt 
dM  tidies,  bad  come  to  some  new  agreement,  that  some  diflereot 
arrangement  had  been  made  with  respect  to  the  distribution  of  the 
tithes  between  thiB  dale  of  the  endowment  and  Ae  disabling  statute 
of  queen -JBifiBiMA.  The  evidence  of  usage  given  by  the  plain- 
tiflb  in  the  present  case  is  very  unsatisfiictorjr.  Nor  indeed  has  any 
strcHig  negative  evidence  of  usage  been  given  on  Ae  part  of  the 
defisndants ;  there  is  no  prqxmderancy  of  evidence  as  to  that  on 
ttther  side*  The  non-payment  o(  the  tithes  of  peas  to  the  rec- 
tor, probably,  arose  from  a  mistaken  notion  (which  dbt^ied  till 

SuptB874.  the  case  of  Sims  r.BenneH  in  the  year  1766)  dmt  that  article  of 
tithe  gathered  green  was  a  small,  and  not  a  great  tithe,  and  con- 
sequently bdmiged  not  to  the  rector,  but  to  the  vicar.  In  the 
absence,  thonefere,  of  all  evidence  of  usage,  we  must  resort  to  the 

[  1529  ]  endowment  itself,  and  that  gives  every  thing  to  the  vicar  except 
the  tenths: of  com,*  beans,  and  peas,  and  hay.  And  the  recogni- 
tion of  that  endowment  in  the  terrier  of  1671  is  strong  evidence 
.  to  diew,  that  the  usage  of  the  parish  was  at  that  time  conformable 
to  it.  i  As  to  the  evidence  of  ^  the  suit  of  Fax  v.  Buttyy  it  is  mme- 
ceuary  for  usto  decide  upon  the  competency  of  it,  because  we  are 
crf'c^iinioo,  that  were  it  never  so  competent,  it  is  totally  irrelevant 
on  die^present  occasion:  the  subject  of  that  suit  makes  no  part  of 
the  sut^act;of  the  present  suit.  The  vicar  did  not  daim  the  tithes 
of  peas^and' potatoes  in  that  suit:  th^  are  not  to  be  found  among 
the  articles  which  he  specifically  enumerates  as  belonging  to  hi m : 
no  right  was  ever  set  up  in  that  suit  in  tiie  rector  of  thb  parish,  nor 
was  his,title  ever  in  issue. .  The  main  qoestion  of  that  suit  was  be- 
tween the  vicar  of  Melbham  send  the  rector  of  Whaddmij  whether  a 
{Heoe.'crf'gnoii^  balledrjFfi^,  lay  in  the  parish  of  MdkAam  or  in  the 
parish  of  WhMdon':  whether  the  tithes  of  it  belonged  to  the  vicar 
of  the  former  parish,*or  the  rector  of  the  latter.  That  cause  there- 
fere  does  not  bear  atall  upon  the  present;  for  diere  was  no  dispute 
-whether  the  particular  articles  now  in  questicm  were  or  were  not 
payaUe  to:the  vicar  of  Ifettsftasi.  ' 

'  Under  these  drcomstances,  therefore,  we  think  diat  there  must 
be  a-decree  for  the  pbuntiffi  as  to  die  tithes  of  peas,'  and  that  the 
»bill  must  be  diamissed  as  to  the  tithes  of  potatoes,  thqr  appearing  to 
,us  manifesdy  to  belong  to  the  vicar.    But  we  do  not  think  this  a 

icase  in  which  costs  ought  to  be  given  on  either  side.  ' 

t 


*  * 


.- « « •^  •  • 


i    _ 


CASES.  waa 

^'   '  '     H;  40Geo.  III.  '  A.D;  1800.    In  Ch.  '"/'  ';}  '    *^^- 

(  Foxcrqfi  y.  Paris  and  others.    [MS.].  ^^^^ 

Tu»  was  a  biU  by  the  {^BiDtif^  as irector  of  BeoMC!^^  s.a^  - 

in  JEnar, .  for  an  account  of  titkes.    The  defendants  were  seven  in'  sVes.  921./ 
number :  four  of  them  were  the  tenants,  and  the  other  three  wei^-  ^^^^ 
the  owners,  of  the  lands  wherei^  tbe  tithes  were  demanded.  posted. 

The  defence  set  up  by  the  answers  was,  that  two-thirds  of  the  ^^^^^l 
tithes  foiVnerly  belonged  to  a  religious  house,  which  was  surrendered  scription  of 
to  Henry  the  8th,  and  afterwards  dissolved  by  the  Slst  of  that  king ;  ^^^^f^ 
and  from  thexrpwn,*  Utle  was  deduced  to  the  three  defendants,  which  an 
who  were  the  owners,  of  the  lands;  that  is,   to  express  it  more  fr^^^^l^ 
^correctly  and  satisfactorily  to  the  leari^ed  reader,  the  defence  was  »clauned» 
that  two^thirds  of  the  tithes  belonged  to  the  defendants,  the  owners,  scient  or 
as  portionists,  and,  that  the  plaiptiff  was  entitled  only  to  a  third  uncer^n, 
part.     In  the  answers,  no  manner  of  description  was  given  of  the  made  by 
lands  as  to  which  this  portion  was  claimed. .  The  defendants,  the  ^^y,^^  ®^- 

*^   '    .  •  oepuon  to 

tenants,    merely   stated,    that-M^  submitted  to  be  examined  upon  the  answer;; 
interrogatories  touching  the  quantity  and  description  of  the  said  lands,  j^^'JI^J^ 
And  the  defendants,  the  owners,  stated,  that  the  other  dtfendants  hearing. 
held  and  occupied^  as  their  lessees  or  tenants^  certain  farms^  lunds^  and  £^1^!^  -i 
premises  within  the  said  rectory  g  and  that  a  considerable  part  thereof^ 
consisting  ^490  acres  or  thereabouts  (as  they  computed  it)f  were  {as^ 
they  believed)  exempt  from  the  payment  qftithes^  or  any  compensation 
in  lieu  thereof  except  as  to  one^third  of  the  tithes. 

But  the  defendants,  by  their  evidence,  identified  the  particular 
lands  as  to  which  the  defendants,  the  owners,  claimed  the  portion 
of  two-thirds  of  the  tithes ;  and  the  pr6o£i  also  established  their 
title  to  such  portion. 

At  the  hearing,  it  was  insisted  by  the  plaintiff's  counsel  that  the 
plaintiff  was  entitled  to  a  decree  for  the  full  tithes  of  the  land  ,in 
question,  by  reason  of  the  uncertainty  of  the  defendant's  answers;^ 
the  rule  being,  that  whenever  any  defence  is  made  in  abridgement 
of  the  common-law  right  of  the  rector,  the  lands  to  which  such  de^^ 
fence  applies  must  be  distinctly  set  out  and  described  in  the  answer :, 
1st,'  for  the  sake  of  the  plaintiff  himself,  that  he  may  meet  the  case, 
made  by  the  defendants  with  proper  evidence ;  2dly,  for  the  sake  o^ 
his  successors,  and  of  the  parish,  that  the  decree  may  settle  the  ques-> 
tion,  and  ^prevent  further  litigation.  And  to  this  point  they  cited 
Wood  v.  H^rayj  3  Anstr.  838.*;  and  Scott  v.  JUgoodj  1  jbisir.  16.\    *  ^P" 

The  Master  of  the  Rolls  said,  that  the  phuntiff  ought  to  have  ^  su'pra 
excepted  to  the  answers  of  the  defendant,  if  he  considered  that  they  ^3^^- 
did  not  describe  the  lands  in  question  with  sufficient  certainty, to 
enable  him  to  meet  tlie  defence  by  evidence ;  that  not  having  done 
so,  he  had  waived  his  objection^  and  that  it  would  be  the  greatest 
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1800<     bjostioe  to  perqnit  him  lo  tyro  th«  defendant  rooad  upon  that  ob- 
j^-^^'  jectkm  at  the  hearing. 

v.'^'         His  Honour  therefore  decreed  {b\  (the  phfatiF wnvi^g  an  latiie,) 
'^'^      that  <he  defc«dM<s»  the  ceewpieBB,  ahocld,  in  itriiart  of  the  laaidg 

ideiMMad  fay  the  aivfdeMa»  acoDontta*  the  plaitrtiri^ 

of  llie  IiCms* 

[I5S13  E.40Geani.    A. D.  1800.    Dom.IVoc. 

s'nnk  This  was  an  action  on  the  case,  brought  by  the  phintiflr  in 

P.  C.  8SS.  erjor,  in  the  King^s  Bench,  against  the  defendant  in  error,  as 

s^Bok  V  fi^n^^f  ^f  ^^^  entitled  to  the  tithe  of  hops  within  the  parish  of 

Pull.  17S.  Farnlumj  in  the  county  of  Sitmfj  for  not  taking  away  the  tithe  of 

Hoot  m^  hops  from  a  certun  close  in  that  parish,  whereof  the  plaiatiflrwas 

•W"*l«  iif  occupier. 

MM  after  The  declaration  consisted  of  two  counts :  the  first  stated  generally 

«Mqr  tfe  cut  tlie  plaintiff's  occupancy  of  the  dose  in  question,  and  the  defendant's 

Wnd;  tad  right  to  the  tithes,  and  that  the  latter  n^ected  to  take  them  away 

•  ontom  3^|.  (||Mr  were  duly  set  out    The  second  varied  from  the  firsts  by 

10  set  otoC  w  v  f 

ai*  «Uh«  of  ayerring^  that  the  tithe  was  set  out  **  according  to  the  usage  and* 
^Mftbjrtiw  m  manner  of  tithing  hops  in  and  throughout  the  said  parish  law- 


if  md,      ^  fully  used.** 

^^i^       The  cause  was  tried  before  HMam  Baron,  and  a  special  jury, 

where  the     at  the  Surry  Spring  Assizes,  when  a  verdict  was  found  for  the  de- 

|]|^^^^      fendant,  under  the  direction  of  the  learned  Judge;  to  which  direc- 

hmag  the   tion  a  bill  of  exceptions  was  tendered,  stating,  that  at  the  trial  the 

aadtiw'^   counsel  for  the  plaintiff  in  error  gave  in  evidence,    *'  That  the 

pokiituMl-  M  plaintiff  in  error,  on  the  1st  of  Attgusi  1795,  was  occupier  of  the 

^    '  ^  dose  in  question,  whereon  hops  were  then  growing,  and  that 

^  the  defendant  in  error  was  the  fiurmer  of  it^  and  entitled  to  the 

^  tithe  of  such  hops ;  that  widiin  the  parish  and  rectory  of  JPom- 

<*  ham  aforesaid,  for  above  sixty  years  b^re  the  12th  of  thify^  in 

^  the  4th  year  of  the  reign  of  (he  late  king  James  the  2d,  when 

^  ihe  tithes  of  hops  were  not  compounded  for,  the  manner  of 

^  setting  out  tithes  of  hops  within  the  said  parish  was  as  fcdlows; 

^  that  is  to  say,  the  occupiers,  owners,  and  proprietors  of  lands 

^  within  die  said  parish  planted  with  hops,  have  used  to  set  oot 

«  every  tenth  row,   whenever  hops  have  been  planted  in  equal 

*<  rows,  and  where  the  same  have  not  been  planted  in  equal  rows. 


(6)  Hie  Honour  alfo  was  of  opioion,  that  the  QMiw,  t^pra  1S94. :  for  the  dgfrndintij  SinM 

deRndunti  had  made  out  Bprimdjade  titfe  in  ▼.  Saier,   nipra  14S0.;   Scoit  ▼.  Jtrty^  wpra 

their  landlord  aa  to  the  twMhMk    6  Vac  SSl.  1114. ;  Mmards  v.  Lufd  Femm,  mfra  i\77.j 

The  caaea  dtad  (or  the  plaintiff  wcre^  Gotigh  v.  Uawbiif  v.  Sdmmdt  n^rm  1365. 
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^'  «very  tenth  hJH  of  tfa6  siid  hops  so  growing  in  ihe  amd  lands,     1800. 

^  and  Aereby  lx>  aeparaJte  and  divide  die  tenth  part  ficom  die  odieir     j^^^^ 

**  nine  parts  of  the  said  hops ;  akkldieretoleatethesamestandihg,        t. 

**  with  the  binds  uncut,  for  die  use  of  the  impropriator  of  the  said    -^^^'■^ 

*<  rectory,  or  hi^  lessee  or  fiunner  for  the  time  beings  to  oome  upon 

**  th^  said  lands,  and  in  a  convenient  time  there  to  cot  the  said 

<<  bihds  of  the  sud  tidie  hops  so  set  otft  as  siforesaid,  and  to  pick  [  1532  ] 

^  the  said  tithe  hops,  and  carry  away  the  same:  that  from  the 

^  time  when  the  oooupiers  used  to  set  out  their  tithe  in  manner 

^  aforesud,  till  tb^  year  1795,  when  the  defendant  became  fimneif 

^  thereof  (beii%  a  period  of  100  years),  the  titiie  of  hops  was 

*^  compounded  for  throughout  the  parish  at  the  rate  of  20  shillings 

^*  by  the  acre :  that  the  defendant  is  entitled  to  tithe  of  hops  of  ' 

**  the  close  in  question,  being  field  land :  that  in  the  said  yeaf,  1 795,' 

^  tiie  said  hops  so  tiien  growing  in  tiie  sud  close  were  planted 

**  jn  unequal  rows:    that  on  the  17tii  day  of  AugUH  1795,   the 

^  [daintiff  gave  the  defendant  notice  that  hn  was  about  to  set 

^*  out  tiie  titiie  in  kind:   that  in  consequence  of  a  notice  from' 

^  the  ddbndant,  that  he  would  take  his  tithe  in  kind,  the  tithe 

^  therebf  was  Set  out  accordingly  in  die  said  dose  called  Bound 

^  Clo$ej  by  every  tenth  hill,  leaving  ike  binds  uncut,  and  the  tithe 

^  marked  with  ti  hole  dug  in  the  ground,  aiid  was  fiiirly  set  out,  and 

^  all  the  hiUs  not  bearing  hops  passed  over  and  not  counted :  that 

^  on' die  2d  day  6f  September  following,  the  plaintiff  gave  the  de- 

^  fendant  notice^  in  writings  diat  the  tithe  in  question  was  so  set  out: 

^  that  on  the  21st  day  of  Odober  following^  the  plaintiff  gave  a 

**  Ac^oe^  in  writings  to  defendant  to  take  away  die  said  tithe  so  set 

^  Out  as  aforesaid :  diat  the  defendant  did  not  take  away  the  same^ 

^  but  left  die  tidie  so  sdt  out  standing,  with  die  binds  uncut,  in- 

^  tumberin^  the  plaintiff's  land  for  the  space  of  time  hi  the  said 

^<  iieclaralSon  mentioned:  diat  .tithe  of  bops  may  be  fairly  set  out 

^  l^the  tendi^hill;  diat  such  setting  out  is  die  most  convenient 

^  mode,  and  least  Hable  to  ihuid ;   and  the  genend  manner  of 

^  liMiming  hop  gfamds,  is  to  spread  the  manure  over  the  whole 

^  gi^und ;  for  many  l^ls  will  be  weak,  and  many  wiH  die,  and  it 

<<  is  impossible  to  foresee  which :  but  hops  w31  sometimes  inter- 

^  mingle  on  poles  ota  the  same  htU,  bat  seldom  between  one  hill 

**  and  anodier;  and  where  they  happen  to  do  so,  they  ore  easily 

^  separated,  and  without  any  misdiief  or  injury  thereto :  that  the 

^  manner  of  pidring  hc^s  in  the  parish  of  Famham^  is  not  Co  pick 

*^  them  into  measures  of  bushel  each,  but  they  are  fikked  in  the 

<<  first  instance  itito  three  sorts^  caUed  the  hfight^  die  fHtddlingj 

*'  and  die  braan,  of  different  qualities  and  values ;   which  three 

**  sorts  grow  upon  the  same  bind;  xfix.  the  bright  are  the  finest  and 

**  best,  the  middling  the  next  best,  and  the  brown  of  inferior  quar* 
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I8OO1     «*  lity : .  that  the  Uifl^raice  in  value  betireen  tlie  bright  and  browli/ 
j^^,  ^  -  ^  is  in  the  proportion  of  7A  lOs.  for  the  bright^  and  »/.  S*.  *far 
▼.  ^     **  the  brown,  per  hundred  wdght:  that  the  hops  are  thus  divided 
*r  1^^  1  ^  ^^  three  sorts,  and  the  first  picking  finom  the  binds  into  three 
^<  difierent  bags  or  baskets  at  the  same  time,  each  containing  upon 
^  an  average  eight  or  ten  bushels;  and  their  reqpecdve  contents 
"  '. ,    I  '  **  are  denoted,  by  small  round  black  specks  or  streaks  made  on  the 
^<  sides  thereof  at  di£kren,t  distances;  but  the  bags  or  baskets  are 
*^  not.alLof  the  same  measure:    that  the  pidcers  pick  in  fiunilies, 
*f  as  .it'. is  called;   viz*  in  parties  in  unequal  numbers,    some  of 
which  'families  pick  much  quicker  than  others;   but  all  cease 
picking  at  the  same  time,^  either  on  account  of  the  approaching 
**  rain,  which  would  soon  spoil  the  hops  when  picked,  or  at  meal 
'*  times:    that  the  average  price  of  picking  to  be  paid  by  the 
**  planter  is  2d.  per  bushel  to  each  family  of  pickers,  separately 
^  and  distinct  firom  the  others:  that  bops  inthe parish  ofFarn^ 
^^  ham  are  never  measured,  the  pickers  bdng  paid  according  to 
</  the  quanti^  denoted  by  the  specks  or  streaks  afoi^esai^  \\i  but 
^  when,  the -bags  are  full,  or  at  the  respective  times  of  givi^gi^yer- 
*<  work;  the  hops  that  are  picked  are  immediately  turped  over  ftom 
*^  the  bags  to  a  surplice  or  sheet,  and  carried  from  the  ground  .to 
^*  the  part  to  be  dried :  that  it  would  be  eitremely  prejudicial  to 
*<  measure  them  after  picking,  because  it  would  render  it  inoonvei- 
*^  nient  to  pick  them'into  three  sorts  as  aforesaid;  and  in  such  case 
'^  it  would  employ  the  pickers  an  hour  and  a  half  extnu    The 
<<  flower  of  the  hops  would  be  bruised,  and  the  bright  hops  turned 
<<  to  brown,  to  the  great  injury  oi  the  planter,  as  well  as  to  the 
*^  tithe  owner  himself;  whereas  by  setting  out.  the  Uthes  by  the 
'^  hill,'  with  the  biqds. uncut,   in  manner  above-menticmed,   the 
<<  tithe,  owner,  as  well  as  the. planter,  may  pick  his  hops  into  three 
<^  sorts  as.atpD^aid,  at  his. own  convenient  time,  and  enjoy  all  the 
^^  other  conveniences .  before  en^mieiiated,  as  well  as  be  enabled'to 
**  take  a  tithe  .of  the.  biiftls  tog^fsc  with  the  hops  at  the  time  of 
picking. '.  It  also. appeared  upon  thcur^ing  6[  the  answer  of  the 
plaintiff.in  .error  to  a  .bill,  filed  a^nst,  him  by  the  defendant  in 
*\  error,  in  the  court  of  Chancery,*  that  the  plaintiff  in  errcMr  liad 
'*  admitted  that  he. believed  it  might  be^irue,  .that  the  introduction 
'^  and  first  cultivatipn  of  hops  in  the .  said  paijsh  of  Famh^m^ 
<<  and  elsewhere  in  this  kingdom,  were,  with  .reference  to  what  is 
^^  termed  the  legal  time  of  memory,  modem,  and  within  the  time 
"  of  memory/' 
C  15S4  ]      Judgement  having  been  given  in  the  King's  Bench  for  the  de- 
fendant, in  pursuance  of  the  verdict,  the  plaintiff  brought  his  writ  of 
error ;  and  having  annexed  thfe  bill  of  exceptions  to  the  record,  and 
.    Bssigned  the  common  errors,  submitted  that  the  judgement  below 
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was  erroneous,  and  that  a  veneri  facia^e  novo  should  be  awarded      1800. 
for  the  following,  among  other  reasons : 

1.  Although  the  common  law  does  in  general  prescribe,  that 
there  should  be  a  uniform  mode  of  setting  out  tithes  where  a  par-     ^«^- 
ticular  mode  of  setting  out  is  established  by  custom,  yet  the  custom 

of  a  particular  place  may  authorise  or  require  a  different  mode 
from  that  in  general  prescribed  by  the  common  law,  if  such  custom 
be  in  itself  reasonable.  And  it  has  never  yet  been  decided,  that  the  ' 
mode  of  setting  out  tithe  of  hops  by  the  tenth  measure,  as  contended 
by  the  defendant  in  error,  is  the  only  legal  mode  of  setting  out 
such  tithe;  nor  is  the  particular  mode  contended  for  by  the  plaintiff 
in  error  unreasonable. 

2.  It  has  been  determined  that  the  tenth  land  of  grain  may  be  set 

out  standing  for  the  tithe  of  grain;  viz.  in  Hidey.  Ellis^  Hob.250*,  Supn4S2, 
it  is  stated,  as  coming  from  the  couit,  that  in  many  places  they  set 
out  the  t^ith  acre  of  wood  standing,  and  so  of  grass. 

S.  The  evidence  in  the  former  cause  of  Chitfy  and  Reeves  (a),  and  Infra  I583. 
in  the  litigation  between  the  present  parties,  is  uniform,  to  shew 
that  in  the  parish  of  Famham  the  tithe  of  hops,  when  set  out,  was 
set  out  by  the  tenth  row,  if  equal;  else  the  tenth  hill.  How 
long  that  custom  or  usage  had  actually  prevailed  it  is  not  now  pos- 
sible to  make  out;  but  if  it  was  not  an  immemorial  custom,  (which 
is  not  so  devoid  of  foundation  as  has  been  generally  supposed),  it 
might,  at  least,  have  had  its  commencement  at  a  time  when  it 
was  competent  to  the  rector  and  vicar,  with  the  consent  of  the 
patron  and  ordinary,  to  make  a  binding  agreement  that  the  tithe 
should  be  set  out  in  the  way  it  has  been.  It  was  on  supposition  of 
some  agreement  so  made,  accompanied  with  the  usage,  that  the 
court  of  Exchequer,  in  the  suit  instituted  some  time  since  by  the 
vicar,  claiming  the  tithe  of  hops  planted  in  fields,  adjudged  the  tithe' 
of  hops  to  belong  to  the  rector,  though  the  vicar  took  those  in  the 
rest  of  the  parish. 

4.  The  evidence  adduced  by  the  plaintiff  in  error  proves  two 
essential  things ;  first,  that  the  tithes  of  hops  may  be  set  out  fairly 
by  the  tenth  row  or  hill ;  and,  secondly,  that  the  obliging  the  oc-. 
cupiers  of  lands  m  Famham  (where  hops  are  in  the  picking  of  them 
managed  in  a  peculiar  manner)  to  set  out  the  tithes  of  the  hops  by 
measure  would  tie  difficult,  attended  with  additional  expence  and  [  1535  .] 
great  delay,  and  very  injurious  to  the  hops  themselves,  and  mate- 
rially afiect  their  prices,  when  sold. 

5.  The  prior  cases  of  Gee  v.  Perch*,  Bliss  v.  Chandler f^  and  *  8"P» 
WaUon  V.  TyersX,  were  totally  different  from  the  present;  and  the  f  supm 
defences  in  them  were  all  so  unfounded,  and  the  manner  in  which  f^* 

X.  Supni 
■  ' — — ' 841. 

(a)  1  Wood's  Deer.  251*    Bun.  20. 
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1800.     the  defendants  themselves  had  before  set  oat  their  tithes  was  sadi^ 

Xkighi      ^^^  ^®  court  could  not  80  otherwise  than  decree  an  account  of 

▼•^       the  tithes  as  having  been  subtracted ;  and  no  one  of  the  cases  made 

it  necessary  for  the  court  to  dedare,  that  by  law  hops  were  to  be 

picked  before  the  tithes  were  set  out. 

On  the  other  hand,  in  support  of  the  judgement,  the  following 
amongst  other  reasons  were  urged : 

1.  That  the  common  law  rule  for  setting  out  the  tithes  of  hops- 
in  many  instances  has  been  determined,  and  more  recently,  after  die 
most  solemn  argument,  hath  been  adjudged,  and  is  now  clearly 
settled,  that  the  tithe  shall  be  set  out  by  measure  after  the  hops  are 
picked  from  the  bind  or  stem ;  for  that  hops  are  not  tithable  until 
after  they  are  picked,  at  which  time,  but  not  b^ore,  the  tenth  part 
is  severable  from  the  other  nine  parts. 

2.  To  the  validity  bodi  of  a  modus  decimundi  being  a  compens- 
adon  which  must  have  originated  prior  to  the  time  of  legal  memoij, 
and  also  of  a  composition  real  being  a  composition  which  may 
have  originated  since  that  era,  but  not  after  the  restraining  sta^ 
tutes  passed  in  the  reign  of  queen  Elizabeth,  a  consideration  or  quid 
pro  quo  is  indispensably  necessary.  A  compensation,  be  it  either 
ancient  or  modem,  whereby  part  of  the  thing  is  given  in  lieu  of  the 
whole,  or  whereby  a  thing  is  given  in  a  less  perfect  state  than  the 
law  enjoins  it  to  be  given,  unless  something  be  added  to  make  it 
equal  to  the  value  of  the  real  tithe,  carries  internal  evidence  to  de- 
stroy itself,  and  is  considered  as  being  rank,  and  therefore  void. 
The  compensation  here  contended  for  by  the  plaintiff  in  error, 
whether  commencing  in  ancient  or  modem  times,  whereby  nothing 
more  than  the  tenth  part  of  the  hops  before  picking  is  to  be  given, 
without  adding  any  thing  to  make  it  equal  to  the  greatly  advanced 
value  of  the  real  tithe,  which  the  law  enjoins  shall  be  set  out  after 
picking,  or  for  the  considerable  costs  the  occupier  incurs  in  bring- 
ing the  article  into  the  more  perfect  state,  and  to  the  benefit  of 
which  the  tithe-owner  is  by  law  entitled,  dear  of  all  expenoe,  must 
bejelo  de  se,  and,  as  being  rank,  is  void. 

[  1586  ]  S*  A  custom  must  be  presumed  to  be  as  old  as  the  time  of  legal 
memory ;  and  when  that  presumption  is  refuted  by  any  circum* 
stance  that  shews  that  it  could  not  have  existed  during  the  whole 
of  that  period,  the  custom  is  destroyed.  No  mode  for  tithing 
hops  can  have  existed  from 'the  time  of  legal  memory,  because  the 
cultivation  of  bops  within  the  kingdom  is  of  a  date  long  subsequent 
to  it ;  and  of  this  all  the  courts  of  Westmin^er-haU  have  taken  judi«- 
cial  notice,  and,  in  consequence,  have  uniformly  decided  against  all. 

^  customs  that  ever  have  been  attempted  to  be  set  up  relative  to  tfafe 

tithing  of  hops. 
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4.  Hie  mode  of  tithing  contended  for  by  the  plaintiff  in  el'ror  1800. 
cannot  be  supported  as  a  local  custom  peculiar  to  the  parish  of  ^^ 
Flamham  g  because^  besides  the  evidence  which  the  records  of  the  t. 
judgements  of  courts  of  law  furnish  against  its  antiquity,  gene-  ^^Ueg* 
tally,  throughout  the  kingdom,  it  is  stated,  on  the  bill  of  excep- 
tions, tJiat  the  introduction  and  first  cultivation  within  the  parish 

and  rectory  of  Famham  is,  with  reference  to  the  time  of  legal 
memory,  modem,  and  within  the  time  of  memory. 

5.  Notwithstanding  die  evidence  adduced  by  the  plaintiff  iii 
error,  these  facts  cannot  be  denied,  that  the  hops  on  different  hills^ 
as  well  as  in  different  rows,  are  so  unequal,  both  in  quantity  and 
quality,  that  the  tenth  of  either  of  them  bears  no  proportion  to  the 
tenth  of  the  whole  produce :  that  tidiing  by  the  hill  or  row  id 
liable  to  great  frauds :  that  taking  the  tithe  by  either  of  thes^ 
modes  would,  in  all  cases,  be  very  inconvenient,  and  in  many 
quite  impracticable;  whilst,  on  the  other  hand,  the  fairness,  con- 
venience, and  justice  of  setting  out  the  tithe  by  measure,  after 
picking,  in  experience  have  been  so  fully  proved,  as  to  render  thi» 
mode  of  tithing  part  of  the  common  law  of  the  land. 

6.  A  custom  to  set  out  the  tithe  by  the  tenth  row,  if  equal,  or 
by  the  tenth  hill,  if  unequal,  ought  not  to  have  been  permitted  to 

be  proved  in  this  cause,  because  the  plaintiff  in  error  has  not  in  ^ 

his  declaration  stated  that  there  was  any  such  custom,  or  that  he 
had  set  out  his  tithes,  which  are  the  subject  of  his  complaint^ 
.according  to  any  such  custom;  therefore,  the  existence  of  such 
custom  could  have  no  relation  to  the  matter  in  issue  between  the 
parties. 

This  case  was  argued  the  25th  and  27th  of  Februaryj  by  ManS' 
Jidd  and  Adams  for  the  plaintiff  in  error ;  and  by  the  Attorney^ 
General^  Sir  John  Mitford^  and  Hall,  for  the  defendants  in  errof. 
After  the  argument,  tiie  question  put  to  the  Judges  was,  whether^ 
upon  the  matter  set  forth  in  the  bill  of  exceptions,  the  direction  to  [  1557  j 
be  given  to  the  jury  ought  to  have  been  to  find  for  the  plaintiff  or 
for  the  defendant  ? 

The  Judges  desired  time  to  consider  of  their  opinions;,  and  oH 
two  subsequent  days  delivered  tiiem  seriatim^  there  being  a  differ- 
ence upon  tiie  bench.  Rooke  J.  was  of  opinion  that  the  direction 
ought  to  have  been  in  favour  of  the  plaintiff,  and  Chambire  Baron, 
Le  Blanc  J.,  Lawrence  J.,  Thompson  B.,  Grose  J.,  Heath  J.,  and 
Macdonald  Ch.  B.,  held  that  it  was  righdy  given  for  the  de- 
fi»idant. 

Booke  J.— The  question  proposed  by  your  Lordships  is,  whe- 
ther, upon  the  matters  set  forth  in  tiie  bill  of  exceptions,  the  di- 
rection to  be  given  to  the  jury  ought  to  have  been  to  find  for  the 
plaintiff  or  for  the  defendant  ? 

R  2 
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1800.  According  to  my  view  of  diis  cause,  the  answer  of  this  question 
inust  depend  on  the  opinion  the  jury  would  have  formed  as  to  :the 
▼.  •  facts  here  stated.  If  the  jury  were  satisfied  that  the  &cts  stated  in 
Sai$ey»  ^^^  j^jq  ^f  exceptions  Were  sufficiently  proved,  my  opinion  is,  that 
they  ought  to  have  found  a  verdict  for  the.  defendant.  Though-! 
am  so  unfortunate  as  to  differ  from  the  Ld.  Cb.  Baron  and  all  my 
brethren  on  this  question,  yet  I  flatter  myself  that  we  do  not  mate- 
rially differ  as  to  first  principles,  but  rather  as  to  the  application 
of  them.  They  argue,  that  where  no  practice  has  prevailed  to  the 
contrary,  the  general  law  of  tithing  hops  is  by  the  measure ;  tha( 
a  strict  legal  custom  must  be  immemorial ;  that  according  to  the 
doctrine  laid  down  in  our  books,  hops  are  of  modem  caltivation, 
as  an  article  of  husbandry,  and  cannot  be  the  subject  of  a  Btiict 
legal  custom.    But  I  think  —    . 

1st.  That  the  general  law  of  tithing  hops  has  been  established 
with  a  cautious  r^ard  to  the  usage  of  such  particular  parishes 
wherein  a  reasonable  and  convenient  usage  has  obtained. 

2dly.  That  such  restriction  on  the  genei*al  law  is  not  illegal, 
nor  contrary  to  the  principle  of  tithe  law. 

Sdly.  That  the  usage  set  up  by  this  parish  of  Famham  may  be 
supported  without  violating  any  legal  principle. 

1.  As  to  the  general  law  of  tithing  hops. 

The  wild  hop  is  probably  an  indigenous  plant ;  but  though  indii- 
genous,  if  it  first  became  an  article  of  cultivation  within  time  of 
legal  memory,  it  seems  agreed,  that  no  customary,  usage  as  to 
tithing  it  can  be  supported  against  the  general  rule  of  law.  In 
Supm528.  the  case  of  Crouch  v.  Risden  (as  reported  in  1  Sid.  443.)  the  court 
deny  that  there  can  be  a  modus^  by  way  of  prescription,  to  pay  so 
[  1 538  ]  much  for  tithe  hops,  and  say,  they  will  take  notice  that  hops  are  not 
so  ancient,  but  were  used  in  beer  only  of  late  times,  notwithstand- 
ing the  records  cited  by  Lord  Coke  4*  aL  contrcu  In  justice  to  Lord 
Cok^s  memory  it  should  be  observed,  that  the  passage  alluded  to 
in  Lord  Cokeys  work  is  misrepresented  by  the  reporter. — Lord  Coke 
cites  12  Ed.  4.  c,  8.  as  to  those  who  had  purchased  letters  patent 
to  be  correctors  of  ale,  beer,  wine,  &c. ;  and  has  this  note  in  the 
margin  of  the  4th  Inst*  262. — ^^Nota,  By  this  it  appeareth  that  beer  is 
<^  not  of  such  late  time  as  some  suppose. — See  also  Bot.ParL  4  H.  4. 
^'  No.  53.  Beer  and  ale  mentioned  to  be  then  in  Calais*  Beer  is. 
"a  &z^on  word,  hier:  and  beer  is  within  the  word  ceroisia  in  the 
^'  ancient  statutes ;  for  it  is  but  as  the  putting  a  new  button  to  an 
*'  old  coat,  viz.  hops  to  malt  and  water,  to  make  it  contiiiue  the 
<^  longer.*'  According  to  this  passage,  the  putting  hops  to  beer 
was  considered  by  Lord  Coke  as  of  modern  practice  in  his  time ; 
whereas  the  reporter  represents  him  as  saying  the  contrary*  The 
same  case  {Crouch  v.  Risden)  is  reported  1  Venir*  61*,  and  there- 


*» 


CASES.  1539 

•  •  I 

I 

.  •  •  • 

pbrter  makes  the  court  fiay,  '*  There  could  be  no  such  composition     1800. 
tttne  out  of  mind,  hops  not  being  known  in  England  till  queen 


Knight 

EUzabeMs  time,  for  then  they  were  first  brought  from  Holland  i        v. 
though  beer  is  mentioned  in  a  statute  of //•  4."  BoUey, 

This  account  of  the  introduction  of  hops  is  certainly  inaccurate, 
for  we  find  that  hops  were  known  before  1562;  for  they  had  at- 
tracted the  notice  and  encouragement  of  the  legislature  at  that 
time,  as  appears  by  5  &  6  Ed,  6.  c.  5. 

We  have  then  theauthority  of  Lord  Coke^  that  the  use  of  hops 
in  beer  is  of  modern  introduction ;  and  supported  by  the  authority 
of  this  passage  in  4  Inst,,  and  of  these  very  inaccurate  reports  of 
the  case  of  Crouch  v.  Bisdenj  the  modern  authorities  uniformly  con- 
sider it  as  settled,  that  hops  were  first  cultivated  within  time  of 
l^al  memory,  and  that  they  cannot  be  the  subject  of  immemorial 
<?ustom.    Yet  I  cannot  but  observe^  that  as  the  hop  is  probably  in- 
digenous, and  as  (if  reporters  are  correct)  the  court  were  certainly 
not  aware  how  long  the  hop  had  been  an  article  of  cultivation,  the 
judicial  notice  which  they  took  of  its  modem  introduction  seems 
to  have  a  slight  foundation.     To  ascertain  satisfactorily  the  law  as 
to  tithing  hops,  it  may  not  be  amiss  to  state,  in  historical  order,  the 
several  cases  which  are  reported  on  this  subject.    The  earliest  case 
we  have  in  our  books,  respecting  hops,  is  dted  in  Hutton  78.  (a);  it  Supra 519. 
was  3  Jac.  1.,  between  Potman  and  another.     The  question  was  as 
to  the  nature  of  the  tithe,  and  adjudged  to  be  a  great  tithe;  but  ad  [  15S9  3 
for  hops  in  gardens  and  orchards,  they  were  adjudged  to  the  vicar 
as  mintdte  decinue.     In  HtL  14  Jac.  1.  BM.  (1616)  it  was  said  by 
Hitcham  Serjeant,  and  agreed  by  Montague^  (who  was  then  Chi^ 
Justice,}  that  a  man  may  set  forth  a  tenth  part  of  hops  for  tithes 
hefore  they  are  dried.     1  iS.  Abr.  644.  Y.  Ph  S.,  between  Barham 
and  Goose.     From  this  dictum  of  Serjeant  Hitcham,  as  to  setting 
forth  die  tithe  before  they  are  dried,  it  seems  pretty  clear  that  the 
setting  forth  the  tithe  by  measure  was  practised  in  some  countries 
at  that  time,  tiiough  we  know  not  how  generally.     But  on  tiie 
other  hand,  if  the  law  of  tithing  hops  by  the  tenth  measure,  after 
pickings  was  the  general  rule  firom  the  time  they  were  first  culti- 
vated, it  seems  difficult  to  say  by  what  analogy  the  tithe  of  the 
mere  flower  of  the  hops  was  ever  considered  as  a  great  tithe* 
Hops  were  an  article  of  general  cultivation  before  the  reign  of 
Car.  1.;  for  in  the  case  of  Uvedale  v.  Tyndale,  Hutton  77.  1  Car.  1.,  Supra  ssa 
the  court  say,  *^  In  some  countries  a  great  part  of  the  land  within 
the  parish  is  sown  with  hemp  or  hops."     In  1629,  4  Car.  I.  Trin. 
B.C.  Alfrey  v.  Millsy  tiie  court  held,  that  where  there  was  a  modus 
fbr  a  garden,  hops  growing  in  a  garden  were  within  the  modu$^ 


(a)  In  VvedaU  ▼.  TyndaUy  notioed  tupra  880. 
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1800.  provided  diat  they  did  not  grow  in  any  addition  to  the 
""^TTT*  From  these  cases  we  may  safely  hi&r,  that  hops  were  an  article  of 
▼•  general  cultivation  as  early  as  4  Car.  1.,  and  that  there  had  been 
*^'  several  litigations  as  to  the  nature  of  the  tithe,  whether  great  or 
small,  and  as  to  the  claim  of  a  modus  decimandu  In  the  case  of 
Ledgar  v.  Langley  (1666)9  Pasch.  IS  Car.  2.  B.R.j  on  a  question 
as  to  the  mode  of  setting  forth  tithe  of  com,  the  court  say,  (ac- 
cording to  the  report,  2  KeUe  36.)  that  the  custom  in  England  is 
to  set  forth  in  sheaves;  but  each  country  hath  several  ways,  as  of 
hops,  which,  hj  Keeling  {then  Ch.  Justice  o(  BJt.),  is  a  small  tithe, 
.  and  payable  by  the  pole.  What  Ld.  Ch.  Justice  Keeling  is  here 
reported  to  have  said,  as  to  the  nature  of  the  tithe^  is  now  consi- 
dered as  law.  For,  notwithstanding  the  case  cited  in  HuUon  VS., 
hops  are  now  held  to  be  a  small  tithe.  According  to  the  report 
of  the  same  case,  1  Sid.  2.  &  3.,  Ti»isden  J.  said,  that  it  has  been 
questioned,  and  is  not  now  known,  how  the  tithe  of  hops  shall  be 
set  out,  scil.  by  the  tenth  pole  or  by  measure.  And  in  the  case  of 
Crouch  v.  Bisden^  Hil.  21  &  28  Car.  2.  B.R.  (1670),  1  Sid.  443., 
the  reporter  adds,  note^er  7\nsden  J.  (who  lived  in  Kent.)  —  It  is 
a  question  this  day  how  hops  shall  be  tithed,  whether  by  the  hill, 
or  by  the  pole,  or  by  the  bushel.     I  have  been  the  more  parti- 

£  1540  ]  cular  in  deducing  the  cases  thus  in  chronological  order,  because  I 
think  it  must  appear  clearly  from  them,  tliat  from  the  first  cultiva- 
tion of  hops,  which  was  before  A.D.  1551,  till  after  1670,  a  period 
of  above  120  years,  though  hops  had  for  a  long  course  of  time 
been  an  article  of  general  cultivation,  no  certain  mode  of  setting 
forth  the  tithe  of  them  had  been  established;  consequently,  we  may 
presume  that  different  modes  prevailed  in  different  parishes,  and 
perhaps  in  different  parts  of  the  same  parish,  and  some  particular 
modes  might  have  prevailed  in  particular  places,  for  a  very  long 
course  of  time,  even  from  the  first  cultivation  of  the  hop. 

The  tithe  owner  received  his  tenth,  and  had  a  right  to  his  tithe 
in  kind :  no  modus  decimandi  was  allowed ;  but  as  to  the  modus 
exponendiy  or  mode  of  setting  it  forth,  various  practices  prevailed. 
This  distinction  between  the  modus  decimandi  and  the  modus  expo- 
nendi  was  taken  by  Lindley^  who  was  counsel  against  the  prohibi- 
tion in  the  case  of  Ledgar  v.  Langley^  and  seems  to  me  to  be  a 
sound  distinction. 

Supra  S79.  In  Hob.  107.,  Wilson  v.  The  Bishop  of  Carlisle^  13  Jac.j  on  a 
question,  whether  a  custom  was  gooG  to  tithe  wool  truly  without 
view  of  the  parson,  Lord  Hoba^-t  holds  it  bad,  and  says,  ^  The  law 
provides  that  you  have  your  right,  and  therefore  that  your  means 
be  such  as  is  likely  to  produce  it.''  Here  is  a  distinction  between 
the  right  and  the  means  whereby  that  right  may  be  obtained;  i.e* 
between  the  right  to  the  tenth,  and  the  means  whereby  that  tenth 
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may  be  ascertained  and  set  forth.    And  the  doctrine  laid  down  by      1 800. 
die  court  in  the  case  of  Hide  v.  Ellis  *  is  to  the  same  effect,  that      ^  .  ^ 
tithe  naturally  is  but  the  tenth  of  the  revenue  of  roy  ground,  not  of        ▼. 
niy  labour  and  industry,  where  it  may  be  divided.     I^  therefore,  a  ^  ^^' 
mode  could  be  devised,  by  which  the  tithe  owner  may  receive  the  433. 
tenth  of  the  produce  of  the  hop  grounds,  and  the  saipe  may  be 
conveniently  set  forth,  I  feel  no  absolute  necessity  for  requiring  the 
fanner  to  set  it  forth  by  measure.    The  modus  exponendi  may  vary, 
provided  the  tenth  is  received  in  kind. 

The  law  of  tithing  hops  thus  being  unsettled  till  so  late  a  pe- 
riod, let  us  see  when  the  law  was  settled,  and  what  law  was  settled 
on  die  subject. 

From  the  dicitm  of  HUcham  Seijeant,  1616,  till  the  case  of  Chitty  InA«  1588. 
y.  Reeocj  1687,  I  am  not  aware  of  any  decision,  or  even  of  any 
dictum  in  our  books,  which  ascertains  or  even  suggests  how  the 
manner  of  setting  forth  this  tithe  is  settled;  that  case  states  how 
the  law  was  settled,  and  is  cited  by  Mr.  Ward  in  the  case  of  Bake 
V.  Spracklingy  Scac.  1717  {Butdnary^  2Q.\  as  having  settled  the  law  [  1541  J 
on  the  sulgect,  viz,  that  tithe  of  hops  are  not  to  be  paid  till  afler  flupra6i8. 
they  are  picked,  and  before  they  are  dried,  every  10th  measure* 
Bunbmy  in  a  note  says,  that  the  tithing  of  hops  was  setded  in  the 
case  of  Bliss  v.  Chandler ^  1720 ;  but  in  this  he  is  inaccurate ;  for  in  Sopni  6S5. 
reading  the  decree  in  Chitty  v.  Beeve^  no  one  can  doubt  that  the 
general  law  was  there  ascertained,  and  that  subsequent  cases  have 
only  served  to  confirm  the  law  there  settied,  without  impeaching  any 
thing  there  laid  down,  nor  has  that  case  ever  been  impeach^  till 
the  present  difficulty  was  started*    It  seems,  therefore,  of  great  im- 
portance to  the  decision  of  the  present  question  to  examine  accu- 
rately what  was  the  law  laid  down  by  the  court  of  Exchequer  in 
that  case.  The  court  were  fully  apprized  of  the  terms  of  this  custom^ 
of  the  mischiefs  of  cutting  the  binds,  and  not  tithing  by  measure 
after  picking,  and  that  by  the  law  of  the  land  tithe  hops  ought 
to  be  paid  in  kind,  viz.  the  tenth  part  of  the  whole  afier  picking; 
yet  the  court  declare  in  &vour  of  the  usage,  and  make  a  decree 
to  the  following  efiect :     ^^  It  fiilly  appearing  Jto  the  court,  that  the 
custom,  usage,  or  practice  of  paying  tithe  hops  in  the  parish  of  JPom- 
ham  for  above  sixty  years  past,  hath  been  that  the  impropriator  hath 
had  the  tenth  row  when  equal,  else  the  tenth  hill ;  that  the  same 
hath  been  left  standing  with  the  hop  binds  uncut ;  that  the  impro- 
priator hath  always  had  convenient  time  to  come  and  cut  the 
binds,  and  to  pick  the  hops  on  the  ground :  the  court  were  of 
opinion,  and  declared  the  said  custom,  usage,  and  practice,  reason- 
able and  fitting  to  be  observed ;  and  the  court  dedared,  that  in  case 
there  was  not  any  such  usage^  the  tithe  of  hops  ought  to  be  picked 
in  kind|  viz.  the  tenth  part  of  the  whole  afier  picking  "    Thus,  in 

R  4 
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1800.      the  very  first  case  in  which  we  have  any  account  that  tbe  law  of 

' "«. .  jj      tithing  hops  is  settled,  we  have  also  an  account  of  a  usage  allowed 

▼.         to  stand  against  it.      Words  cannot  express  more  plainly,  that^ 

Saite]^  according  to  the  opinion  of  the  Exchequer,  a  usaee  or  practice,  if 
convenient  and  fitting  to  be  observed,  ought  to  be  established 
against  the  common  law  right,  which  was  now  declared  to  be  by 
the  tenth  of  the  whole  after  picking.  It  was  objected  in  the  aif^- 
ment,  that  this  usage  was  set  up  by  the  executor  of  a  lessee  for  a 
short  term,  who  could  not  bind  the  right  of  his  landlord ;  but  let 
the  usage  be  set  up  by  whom  it  might,  it  was  disputed  by  the 
occupier;  and  if  the  court  had  thought  that  no  usage  could  stand  ' 
against  the  general  law  of  titliiug  hops,  as  it  was  then  held  to  have 
been  settled,  they  were  bound  to  have  declared  against  the  usage. 
Z  154-2  ]  When  the  law  was  settled  we  do  not  precisely  know;  but  thi» 
case  declared  that  it  was  settled,  and  how  it  was  settled.  With 
respect  to  the  modus  exponendi  thus  established,  I  cannoC  but  make 
•  this  observation,  that  it  seems  to  liave  been  adopted  on  a  principle 
of  convenience  only,  for  it  certainly  is  not  a  regular  l^idmate 
mode  of  tithing;  it  gives  the  tithe-owner  the  flower  of  the  hop 
only,  and  it  withholds  from  him  the  stalk,  though,  according  to  tbe 
course  of  husbandry  as  to  hops,  the  bind  is  first  severed,  and  then 
the  hop  is  picked.  By  a  sort  of  compromise,  for  convenience  sake, 
it  takes  from  him  the  stalk  to  which  he  has  a  sort  of  Intimate  right 
from  the  moment  of  severance,  and  gives  him  tbe  benefit  of  the 
.  planter's  labour  and  expence  in  picking ;  to  which,  according  to  the 
principle  laid  down  in  Hob.  250.,  he  has  no  right  at  all* 

I  am  aware,  that  since  the  hop  has  been  decided  to  be  a  small 
tithe,  attempts  have  been  made  to  put  it  by  analogy  on. tbe  same 
footing  as  the  tithe  of  iruit  The  bind  is  likened  to  the  brands  of 
a  fhiit  tree ;  and  it  is  said  that  the  parson  is  only  entitled  to  the 
Iruit ;  and  that  as  the  farmer  may  not  pluck  6S  a  bough  and  giv^ 
it  to  the  parson,  and  bid  him  gather  the  firuit,  so  neither  ought  the 
farmer  to  cut  the  bind  and  leave  the  parson  to  pluck  tbe  hop.  Thi» 
may  be  similitude,  for  there  are  some  faint  traces  of  resemblance^  but 
it  certainly  is  not  analogy ;  because  it  is  defective  as  to  the  main  cir* 
cumstance,  the  common  course  of  husbandry.  The  constant  course 
of  husbandry  is  to  sever  the  bind  ;  but  by  no  course  of  hmlNmdry 
is  it  usual  to  cut  the  branches  off  the  fruit  trees.  Should  a  fiurmer 
cut  his  binds  and  refuse  to  pick  his  hops^  I  think  it  probable  that 
our  courts  of  law  would  bold  this  to  be  so  far  a  severance  as  to  en«> 
title  the  tithe-owner  to  something,  if  he  thought  it  worth  bis  while 
to  claim  it ;  or  should  it  happen  that  by  any  course  of  husbandry 
the  binds  were  severed  on  one  day,  and  not  picked  till  tbe  next,  and 
should  the  tithe-owner .  die  in  the  intermediate  time,  I  thixxk  it 
probable  our  courts  would  consider  this  as  a  severance,  and  give  tbe 
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^ttietto  (hi  axecutorj  because  the  severance  is  accatding  to  the  course     1800. 
of  husbandry.    In  short,  I  consider  this  modus  eaponendi  as  peculiar,     '     >  ^ 
9S  Qot  reconcileable  by  analog^  to  any  prior  mode  of  setting  fort|i,         ▼. 
<is  founded  solely  on  the  peculiar  nature  of  the  subject-matter^  and     ^^'^' 
as  settled  on  a  principle  of  convenience  only ;  and  if  the  court  of 
Exchequer,  proceeding  upon  this  principle,  has  also  held,  that  where 
a  convenient  usage  has  long  prevailed  in  a  particular  parish,  it  shall 
i>e  established  against  the  general  principle  of  convenience  where  no 
usage  is  set  up,  I  do  not  £eel  myself  warranted  or  disposed  to  say 
that  the  court  has  done  wrong.    I  consider  the  court  of  Exchequer  [  IS4S  3 
as  proceeding  with  great  and  laudable  caution  in  settling  this  point 
of  law,  aware  of  the  great  length  of  time  during  which  the  law  had 
been  unsettled,  and  aware  of  the  possibility  Chat  particular  practices 
might  have  prevailed  in  particular  parishes,  which  were  reasonable 
and  fitting  to  be  observed,  but  that  where  there  is  no  such  usage 
the  general  rule  must  prevail.     Since  the  case  of  Chitty  v.  Reeoe^ 
this  pomt  has  never  come  directly  in  question  till  the  present  case  \ 
several  cases  have  been  litigated  as  to  the  tithe  of  hops,  in  none  of 
which  the  doctrine  laid  down  in  Chitty  v.  Reeve  has  been  denied, 
but  in  some  of  whibh  it  has  be^n  affirmed.     In  the  two  eases  of 
Qee  V.  Pearchf  1698,   17M,   1    Wood.  386.  489.,  the  coiirt  de^  Sup«5te. 
dare^  that  hops  ought  to  be  picked  and  gathered  from  the  bind  be- 
fore  they  are  tithed :  this  had  been  already  settled  in  the  case  of 
Chitty  V.  Reevcy  and  was  no  new  doctrince;  the  custom  set  up  in 
the  first  of  these  cases,  1698,  was,  that  10«.  an  acre  should  be  paid 
for  the  tiflie  of  hops :  such  a  custom  was  void^  accordiiig  to  the 
principle  laid  down  in  Crouch  v.  Btsden,  1  Sid.  445.;  but  this  cus- 
tom respected  a  modus  in  discharge  of  tithe^  not  Ihe  manner  of 
setting  it  forth. 

The  caseof  jB/i5s  v.  Chandler^  1728^  2  Wood.  148.,  respected  the  8upni68S. 
manner  of  setting  forth  tithe  of -hops,  but  the  defendant  set  up  no 
custom.  He  had  paid  tithe  of  early  hops  by  the  bushel  after  they 
were  picked,  and  the  remainder,  by  stripping  the  binds  from  every 
tenth  pole  or  hill,  and  leaving  them  on  the  ground  for  the  plaintiff 
to  pick.  The  court  say  **  tithe  must  be  paid  by  every  tendi  bushel 
of  the  whole  after  they  are  picked.''  Here  the  defendant  had  set 
forth  his  tithe  in  two  dffierent  ways,  but  alleged  tio  custom  in  sup* 
port  of  either ;  the  court,  therefim,  did  not  decide  any  point  as  to 
custom,  but  declared  the  general  law.  The  next  case  thut  is  re^ 
ported  oil  this  subject  ia  the  caseof  jSn^d  v.  Umritif  January  1740,  Saprt774. 
2  Wood.  408.  The  rector  of  Hanningham  Sibte  in  Essex  claimed 
tithe  of  hop  by.  receiving  on  the  hop  grounds,  wheife  the  same  arise, 
the  tenth  measure  or  weight  after  they  are  plucked  from  the  stalk, 
and  before  they  are  dried  and  packed.  The  defendant  set  n"^  an 
macieni  usage^  whereby  the  rectoi^  are  oMiged  to  aocqpt  their  tithe- 
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1800.     hops  by  the  tenth  pole  or  hill,  after  the  vines  are  severed  firom  the 
^  .  j^^     ground  and  stripped  off  the  poles,  and  that  the  said  rectors  were^ 
▼.        and  the  plaintiff  was,  obliged  to  pick  all  the  tithe-hops.     Here  was 
''^'     an  ancient  usage  set  up  less  &vourable  to  the  rector  than  the  usage 
set  up  in  the  case  at  bar,  because  it  was  to  sever  the  binds  fiom  the 
[  1544  ]  ground,  and  strip  them  off  the  poles;  yet  the  court  did  not  pro- 
nounce it  a  priori^  and  say  it  was  technically  iinpoasible  that  any 
usage  could  be  supported  against  the  established  right.    The  court 
was  veiy  deliberate  in  its  proceedings:  it  heard  the  counsel;  it 
read  the  process ;  it  read  the  several  decrees  in  ChiUy  v.  Beeoe^  in 
the  two  cases  of  Gee  v.  Pearchj  and  in  the  oaae  of  Bliss  v»  Chandler^ 
and  with  this  full  information  before  them,  it  directed  an  issue  to  be 
tried  by  a  special  jury,  whether,  by  the  usage  in  the  parish  of 
HanninghaM  SMe,  hops  are  to  be  tithed  before  they  are  picked  from 
the  stalk? 

The  case  has  great  weight  with  me:  the  court  had  the  case  of 
Chiity  V.  Beeve  before  them,  as  well  as  the  other  cases:  they  were 
well  a{^rized  of  the  general  law,  and  yet  thq^  directed  this  issue. 
Must  not  a  plain  man  infer  from  hence,  that  according  to  the  opi- 
nion of  that  court  a  usage  to  tithe  hops  before  they  are  picked 
from  the  stalk  mighty  under  some  drramstances,  be  supfiorted 
against  the  general  rule?  It  is  observable,  -that  the  court  did  not 
direct  an  issue  on  the  particular  custom  set  up  by  the  defendant 
but  a  mere  general  issue  on  usage  at  laige.  ILid  they  not  thought 
that,  according  to  the  case  of  Chtiiy  v.  Reeve,  usage  might  stanc) 
against  the  general  rule,  they  surely  would  not  have  directed  sudi 
an  issue. .  And  if  any  usage  whatever  could  be  supported  against 
the  law  then  generally  established,  then  this  case  is  an  additional 
authority  to  shew  that  the  technical  objection  made  to  the  usage 
now  set  up  ought  not  to  prevaiL  On  the  trial  of  this  issue,  the  jury 
found  a  verdict  against  the  usage.  In  the  year  1752  the  rectcnr  filed 
his  bill  against  the  son  of  the  former  defendant  Unwing  the  defend- 
ant answered  to  the  same  eflfect,  as  to  the  custom  of  tithing  hops, 
as  his  &ther  had  done  in  the  former  cause;  the  court  declared  that 
the  method  of  tithing  hops  insisted  on  by  the  defendant  is  not  die 
legal  method  of  tithing  hop%  but  that  they  ought  to  be  picked  and 
gathered  from  the  binds  or  stalk  before  they  are  tidiaUe^  9  Wood 
478.  There  can  be  no  doubt  that  this  decree  was  ri^t:  the  ques- 
tion as  to  usage  had  been  tried,  and  the  jury  had  found  against  it; 
and  there  being  no  usage,  the  method  set  up  by  the  defendant  was 
not  the  legal  method. 

The  noEt  and  last  case  in  print  on  this  subject  is  the  case  of 
ftqpni84i.    Walton  v.  lifers^  in  Scac  Fdnrueay  1753,  and  ultimatdy  dedded  in 
Donu  Proc 
This  case  is  relied  an  as  having  finally  settled  the  point  as  to  the 
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mode  of  tithing  hops.    I  do  not  understand  the  case  to  have  settled     1800. 
any  point  which  was  ,not  well  known  before.     From  the  case  6(     xm^ 
*CAitty  V.  Reeve^  the  decisions  had  been  uniform,  that  the  tithe  of        t. 
hops  is  to  be  set  out  after  they  are  picked  and  before  they  are  m?^^?^  -■ 
dried,  unless  in  parishes  where  there  had  been  a  usage  to  the  con- 
trary.   On  the  point  of  usage  there  were  two  cases  which  seemed  ^ 
very  strongly  to  allow  its  validity ;  and  on  this  point  the  case  of 
Wqlton  v.  Tyers  decides  nothing.    According  to  the  account  of 
this  case  in  2  Wood  484.,  the  defendant  in  hb  answer  disputed  the 
general  rule  of  law,  and  insisted  tiiat  the  tithe-hops  ought  not  by 
law  to  be  set  out  after  they  are  picked  from  the  bind  or  stem ;  and 
he  .denied  that  there  was  any  custom  in  either  of  the  parishes  for 
setting  out  the  tithe  of  hops;  so  that  the  court  decides  nothing  on 
the  question  of  custom.     It  seems  as  if  those  whb  advised  the  par^ 
ties  in  their  pleadings  thought  that  custom  or  usage   might  be 
material  in  the  case. 

On  thes^^uthoritiesy  and  for  these  reasons,  I  am  of  opinio^  that^ 
according  to  the  law  established  for  tithing  hops,  the  general  rule 
that  hops  are  to  be  tithed  by  measure  after  they  are  picked,  and 
before  they  are  dried,  has  not  been  established  so  peremptorily  and 
strictly  as  to  destroy  or  to  disturb  such  reasonable  and  convenient 
usages  as  have  prevailed  uninterruptedly,  and  for  a  long  course  of 
time  in  particular  places,  but  has  been  established  with  due  caution 
and  circumspection,  and  subject  to  such  usages. 

My  second  proposition  is,  that  the  law,  settled  as  above  stated^ 
with  a  restriction  as  to  local  usages,  is  not  contrary  to  the  principle 
of  tithe  law.  And  so  far  is  it  from  being  contrary  to  these  prin- 
ciples,  that  it  is  in  strict  analogy  with  them.  The  manner  of  setting 
out  the  tithe  of  every  tithable  article  has  been  for  the  most  part  long 
known  an^  settled;  yet  there  are  many  articles  which  local  usage 
regulates  the  mode  of  setting  forth. 

In  Hob.  250.,  Hide  v.  EUiSy  16  Jac.y  it  is  said,  ^  In  divers  places 
they  set  out  the  tenth  acre  of  wood  standing ;  so  of  grass.'' 

This  shews  at  least  the  opinion  of  the  court,  that  the  modus 
exponendi  may  be  regulated  by  the  custom  c^  the  place.  2  Kebte^  8.  P. 
18  Car.  2.  Ledgar  v.  Elcocke^  the  court  are  reported  to  have  said^' 
on  a  question  of  dthe-com,  ^^  The  custom  of  England  is  to  set 
forth  in  sheaves ;  but  each  country  has  several  ways,  as  of  hops.'' 
In  Hoibeech  v.  Whadcock^  P.  1 8  Car.  2.  Scac.  Hardr.  184.,  it  is  said, 
agistment  tithes  for  barren  cattle  are  due  de  communi  jure  accord- 
ing to  the  value  of  the  land  after  the  rate  of  25.  in  the  pound;  for 
that  they  cannot  be  otherwise  valued  or  accounted  for,  because  the 
profits  of  the  land  for  which  they  are  paid  are  perceived  by  the 
mouths  of  beasts ;  but  by  custom  or  prescription  they  may  be  paid 
in  other  manner^  as  by  the  acre^  or  for  all  manner  of  cattle  barren^ 
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1800.     and  for  the  plough  and  pail.     So  in  Hich  v.  Woodeson^  R.  W.S^M* 

"JjTT^   B.  7t,  as  reported  in  Skinner^  560.  *,  Holt  Chief  Justice  says,  *'  Titlies 

▼.         for  barren  catde  are  due  de  cammuni  jure^  and  2^1  in  the  pound  is 

•  fln^'     ^^  ^s}xbX  tithe  of  common  right;  bat  there  are  divers  customaiy 

55a  manners  of  tithing  for  them/' 

In  addition  to  these  authorities  the  law  as  to  tithing  milk  is  a 
complete  proof  that  the  custom  of  the  place  may  r^ulate  the  mode 
of  setting  forth  tithe.  The  common  law  right  has  been  finally 
settled  by  very  modem  cases,  but  it  has  been  settled  with  a  due 
regard  to  all  the  local  customs  which  have  prevailed  in  different 

Supim  158.   parishes.    The  case  of  Stehbs  v.  Goadluck^  Moor  91 S.  1  Leon.  99.  P. 
S8  Eliz.  B.  JS.,  appears  to  me  very  material  to  this  point.     The 
custom  there  set  up  was,  that  the  parson  shall  have  for  his  tithe  the 
tenth  land  sown  with  any  manner  of  com,  and  he  shall  b^in  his 
reckoning  always  at  the  first  land  which  is  next  the  church.     The 
parson  shewed  that  the  defendant,  by  firaud  and  covin,  sowed  eveiy 
tenth  land  which  belonged  to  the  parson  very  ill,  and  with  small 
quantity  of  com,  and  did  not  dung  or  manure  it  as  he  did  the  other 
nine  parts,  by  reason  whereof  the  other  nine  yielded  each  eight 
cocks,  and  the  tenth  yielded  but  three  cocks.     The  parson  libelled 
in  the  spiritual  court,  and  confessed  the  custom,  but  for  abasing  the 
custom  prayed  the  tithe  in  kind;  the  defendant  prayed  a  prohi- 
bition, and  the  parson  aflerward  a  consultation.     And  the  opinion 
of  Wray  Ch.  J.  was,  that  the  custom  was  against  common  sense,  and 
so  void ;  but  if  it  be  a  good  custom,  then  the  parson  shall  have  the 
action  on  the  case.     This  is  the  report  in  I  Ijeon.     The  case  is  also 
reported  in  Moor  913.,  who  says,  that  a  prohibition  was  awarded, 
notwithstanding  the  covin ;  for  the  fraud  may  be  remedied  in  an 
action  on  the  case  at  common  law.     Whether  a  consultation  was 
afterwards  granted  does  not  appear  from  either  report;  but  it  is 

Supra  679.  said  in  argument  by  counsel,  2  P.  Wms.  569.  (Ciopman  v.  Monton^ 
Hit.  1729),  on  what  audiority  I  know  not,  that  a  consultation  was 
granted  on  JVray  Chief  Justice's  opinion.  This  case  furnishes  ob- 
servations very  applicable  to  the  case  at  bar. 

1st.  Wray  Ch.  J.  declared  his  opinion  immediately  on  the  aigu- 
ihent,  that  the  custom,  though  confessed  and  set  up,  as  in  the  case 
of  Chttty  V.  ReevCf  by  the  parson,  was  against  reaison,  and  so  void: 
he  did  not  (as  the  court  of  Exchequer  are  supposed  to  have  done 
in  the  case  of  Chiih/  v.  Reeve)  suffer  a  custom  to  be  set  up  under 
the  sanction  of  the  courtj  which  he  thought  to  be  void ;  but  be 
declared  his  opinion  directly,  and  I  am  disposed  to  think  with  equal 
C  1547  ]  j&vbur  of  the  court  of  Exchequer  in  1687,  that  had  they  thought 
no  usage  could  prevail  against  the  general'  right,  they  would  have 
decUred  so,  notwithstanding  the  usage  was  confessed  and  set  up  by 
the  impropriator. 
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2d.  SupposuQg  Wrajf  Chief  Justice's  opinion  to  have  been  the  1600. 
opinion  of  the  whole  court,  it  <}oes  not  affirm  that  a  custom  to  tithe  '  g^^^ 
the  tenth  part  of  com  growing  upon  the  land  is  bad,  but  it  affirms  v; 
this,  and  this  only,  that  a  custom  to  tithe  the  tenth  land  of  com,  be*  ^f^* 
ginning  at  one  certain  land,  is  void,  because  it  is  open  to  the  fraud 
of  manuring  and  sowing  the  parson's  land  worse  than  the  other; 
and  according  to  this  distinction  the  law  is  laid  down  in  Watsofi^ 
Clergymarti  Lcems^  c.  49.  page  549.  —  ^^  If  the  custom  of  the  place 
be  to  measure  forth  to  the  parson  the  tenth  part  of  the  com  stand* 
in^  this  manner  of  tithing  is,  I  conceive,  to  be  observed,  and  the 
parson  must  sit  down  by  it.'*  Mr.  Bokun,  in  his  Law  of  TitheSf 
ckap^  2.,  says  the  same; and  adds.  It  seems  to  me  such  a  custom  or 
prescription  may  have  a  reasonable  foundation  on  this  supposal, 
that  the  field  where  these  lands  or  ridges  lay  was  originally  a 
common  waste  field  belonging  to  the  township;  and  that,  on  agree* 
ment  of  the  parishioners  to  turn  it  into  arable,  they  consented  to 
allot  the  tenth  land  or  ridge  by  them  sown  to  the  parson,  but  he  to 
reap  it  If  thet«  be  any  weight  in  this  observation  by  Mr.  Bohtmj 
it  applies  very  strongly  to  the  case  now  before  the  house;  for,  pari 
ratione^  it  might  be  agreed  in  this  parish  of  Famfuxnt^  that  the 
parishioners  should  turn  their  lands  into  hop  grounds,  and  amsent 
to  allot  the  tenth  row  or  hill  to  the  parson,  and  he  to  sever  and  pick 
the  hops,  and  to  have  oonveoient  time  for  this  purpose. 

It  seems  not  settled  at  this  day  what  shall  be  sufficient  evidence 
to  warrant  a  jury  to  find  such  an  agreement ;  bat,  if  a  jury  may 
presume  a  grant  or  agreement  from  usage  only,  then  they  may  pre- 
sume that  in  thb  parish  an  agreement  may  have  been  made  before 
the  restraining  statute  of  18  Eliz.  c.  10.,  and  by  consent  of  the 
proper  parties,  naniely,  by  the  parson,  patron,  and  ordinary.  For 
we  know  that  hops  were  an  article  of  husbandry  before  the  5th 
and  6th  o{Ed.  6.  (thirty-eight  years  before);  and  Hob.  297.  says, 
that  a  grant  of  a  parson,  patron,  and  ordinary,  is  good  without 
any  recompence. 

'  There  is  a  report  2  Leon.  70.  of  an  anonymous  case,  HiL  24  Eliz. 
JB.  C  whidi  certainly  countenances  this  doctrine  of  tithing  by 
the  tenth  land.  —  ^^  By  the  civil  law  the  parson  ought  to  have  his. 
tithe  by  the  tenth  ridge;  and  in  a  great  field  there  was  corn  upon 
the  arable  and  grass  upon  the  head-lands;  and  in  a  suit  for  tithe-  [  1548  ] 
hay  and  raking  of  the  com,  defisndant  ^id  prescribe  to  pay  th^  tenth 
shock  of  com  for  all  the  com,  hay,  and  rpjking  of  com;  and  in 
the  end  all  the  justices  agreed,  that  by  the  civil  law  the  tenth  ridge 
is  due  for  tithe-corn;  therefore,  for  the  reaping,  binding,  and 
shocking^  it  is  a  reasonable  prescription,  that  the  party  shall  have 
the  hay  on  the  head-lands  in  recompence  of  the  said  other  things, 
and  the  bay:  upon  the  h^-lands  is  bat  of  little  value.''    Ut>oii  ih^ 
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1800.  wholes  tbis  case  of  SfaMs  and  Goodhidl^  sifted  and  omnmented  npon 
jg--^  as  it  has  been  by  our  text  writers,  is,  to  my  understandings  a  very 
▼•  considerable  authori^  to  prote^  not  only  that  local  custom  may 
^^'^  x^gulate  the  mode  of  setting  forth  the  tithe^  but  also  that,  according 
to  profisssional  tradition,  tithe  may  be  set  forth  while  standing,  and 
before  it  is  severed;  though  it  is  true,  as  was  observed  by  Mr. 
Attorney-General,  that  there  is  no  adjudged  case  in  which  it  is  de- 
clared that  tithe  may  or  may  not  be  so  set  forth.  The  answer  given 
to  all  these  cases  is,  that  they  respect  articles  whi^h  have  been  used 
time  out  of  memory,  and  which  tlierefore  may  be  the  subject  of  a 
legBl  custom.  This  answer  is  merely  technical,  for  we  all  know 
that  in  point  of  fiu^t  the  >evidence  of  usage  seldom  goes  back  so  iar 
as  two  centuries ;  but,  if  it  goes  back  for  a  considerable  laigth  of 
time,  and  the  article  which  it  respects  has  been  of  immemorial  cul* 
tivation,  a  presumption  attaches  that  the  usage  has  been  immemoriaL 
In  the  case  of  hops,  no  such  presumption  can  attach,  because  the 
bop  is  of  modem  cultivation ;  but  it  seems  to  me^  that  courts  of  law 
are  at  liberty  to  decide  by  analogy  in  this,  as  in  other  cases  which 
arise  on  new  subjects;  and  if  they  observe,  that  local  usage  has  been 
respected  as  to  the  mode  of  setting  forth  those  tithes  which  may  be 
the  subject  of  custom,  they  may  also  respect  it  when  they  declare  a 
new  system  of  law  on  a  subject  introduced  within  time  of  l^gal 
memory.  This,  I  think,  our  predecessors  have  done  on  the  subject 
of  hops:  they  have  said  that  local  usages  if  convaiient  and  of  long 
continuance,  shall  be  respected;  and  that  when  there  has  been  no 
such  usage^  the  tithe  shall  be  set  out  by  the  measure^  after  picking. 

It  appears  to  me  to  be  fidlacious  to  state  the  presoit  question  to 
be,  whether  modem  usage  can  be  set  up  against  the  established  law 
of  England:  if  that  were  the  question,  I  should  answer  widiout 
hesitation  that  it  could  not ;  but  I  consider  the  question  at  present 
to  be,  whether  the  courts  of  law  haVe  not,  when  they  first  settled 
the  general  practice  as  to  tithing  hops,  settled  it  witli  a  due  d^r- 
ence  to  particular  local  usages,  and  whether  they  mi^t  legally  do 
[  1549  ]  so :  they  were  aware  that  the  usage,  though  not  immemorial,  might 
be  coeval  with  the  cultivation  of  the  article:  that  in  particular 
places  fit  and  couYenient  usages  might  have  prevailed:  that  the 
general  rale  declared  by  them  was  anomalous,  ill^timat^  and 
supportable  upon  prindple  of  convenience  only ;  and,  therefoire,  thef 
would  not  set  it  up  rigorously  and  strictly  to  disturii  the  peace  of 
parishes,  and  to  destroy  all  established  usages;  but  they  laid  down 
their  rule  subject  to  such  a  reasonable  usage  as  }iad  obtained  in  par- 
ticular places. 

Now,  if  convenient  usage  is  first  established,  and  the  law  is  settled 
afterwards  upon  a  principle  of  convenience,  why  may  not  the 
courts  settle  the  law  subject  to  such  usage?    Are  we  to  be  told 
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that  the  law  is  drawn  from  die  eternal  and  immntable  principles  of     1800. 
reason  and  justice;  and  that,  though  it  was  settled  as  to  some  par-     ^^ 
ticular  point  only  yesterday,  it  must  necessarily  have  relation  back        ▼. 
to  the  first  constitution  of  thii^p^  and  destroy  every  usage  to  the     ^^^^^ 
OHitrary  ?    This  doctrine^  rigidly  pursued,  would  destroy  all  local 
custom ;  for  the  custom  being  in  derogation  of  the  law,  ought  then 
to  have  been  abolished  when  the  law  was  settled ;  but  the  courts 
have  declared,  that  both  being  beyond  time  of  memory,  custom, 
if  reasonable,  may  stand  against  the  common  law,  though  it  is  in 
derogation  of  those  immutable  principles  on  which  the  common 
law  is  founded. 

I  see  no  reason  why  our  courts  may  not  ibUow  a  similar  rule  by 
analogy ;  and  when  they  know,  or  have  reason  to  believe,  that  con- 
venient local  usages  have  prevailed  for  above  a  century  before  the 
law  was  settled,  why  they  may  not  lay  down  this  rule  with  a  due 
regard  to  the  preservation  of  those  usages.  If  they  have  done  so, 
(and  I  think  they  have  in  the  present  instance,)  I  incline  to  support 
the  decisions ;  I  do  not  h(dd  myself  bound  to  say, .  that  my  pre- 
decessors were  in  an  error  in  1687  and  ITM,  and  that,  though 
mon^  right,  they  were  technically  wrong,  or  to  set  parishes  on  a 
new  course  oi  tithing,  and,  for  aught  I  know,  on  a  new  course  of 
husbandry  as  to  picking  their  hops,  when  I  have  evidence  before, 
me  that  ihey  have  proceeded  in  a  particular  course,  peaceably  and 
qui^y,  for  near  200  years,  under  the  sanction  of  a  decree  of  the  court 
of  Exchequer.  The  rule  ci  stare  decisis  is  as  justly  applicable  to 
private  parties  as  it  is  to  general  principles,  where  the  decision  can- 
be  reasonably  ascertained  and  supported;  and  on  the  present ques* 
tion  I  find  no  principle  and  no  dedson*,  ancient  or  modern,  which 
calls  on  me  to  declare  that  the  decrees  of  1687  and  1740  were, 
against  law. 

My  third  propositicHi  is,  that  the  usage  set  up  in  thb  case  may  t  ^^&0  ] 
be  supported  without  violating  any  legal  principle. 

If  the  opinion  is  well  founded,  that  the  general  law  of  setting 
forth  the  tithe  of  hops  has  been  settled,  with  exception  as  to  con-    - 
venient  and  established  local  usages,  and  that  it  is  no  violation  of. 
legal  principles  to  have  settled  it  so,  the  only  doubt  on  this  pro* 
position  will  be^  whether  there  is  any  thing  illegal  in  the  usage  here 
especially  set  up,  where  the  subject  matter  is  capable  of  custom;, 
and  where  usage  can  be  ascertained,  courts  of  law  have  been  even 
astute  to  support  it.  ... 

The  case  of  Scon/  v.  Babery  P.  84  Eliz.  Cro.  EUz.  276.,  was  a  Supt*  iss. 
pndiibition  against  die  proprietor  of  the  church  of  South  Kirkley^ 
who  sued  for  '  dthes  of  hay.     It  was  surmised,  that  dme  out  of. 
mind  the  owners  of  these  lands  had  found  straw  for  the  body  of 
the  church,  in  discharge  of  all  tithes  of  hay.  '  Coke  moved,  diat  this 
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1800.     IB  no  duduurge,  fixr  the  parson  was  not  chargeable  with  itj  nor  had 
— -— -    any  benefit  by  it»  and  of  that  (pinion  was  the  whole  ooort;  Im^  if 
T.         he  had  alleged  that  he  gave  the  straw  to  the  parson,  and  he  bestowed 
^^'^^     it  in  the  body  of  the  church,  or  that  the  parson  had  a  seat  in  the 
boeb/  of  the  churchy  it  had  been  otherwise.     In  short,  any  compens* 
ation,  however  small,  may  be  sufficient  to  support  a  discharge  front 
payment  of  tithe  in  kind ;  and  the  smaller  the  compensation,  (if 
it  is  pecuniary,}  the  greater  is  the  probability  of  its  antiquity.     It 
was  said  in  the  argument,  that  there  should  be  some  mutuality 
between  the  parties,  some  benefit  to  the  one^  and  some  chaige  to 
the  other;   the  compensation  need  not  be  equal,   but  something 
should  be  given,  however  small :  this  rule  holds  as  to  a  modus  in 
discharge  of  tithes  in  kind,  bot  I  do  not  find  that  it  holds  as  to 
the  modbts  aijmiendi* 

Tithes  may,  according  to  the  authorities  and  cases  above  referred 
to,  be  set  fiirth  according  to  the  custom  of  the  country,  without  a 
particular  compensation  for  not  setting  them  out  according  to  the 
general  rule  of  law.  The  usage  set  up  in  the  present  case  is  stated 
at  length  in  the  bill  of  exceptions.  Divers  objections  have  been 
suggested  to  it.  1st,  That  it  gives  no  recompence  even  in  the 
binds.  I  answer,  1st,  That  no  recompence  is  necessary  in  a  usag6 
merely  as  to  the  setting  forth  of  tithe. 

Sd,  That  as  the  custom  is  here  stated,  I  think  the  binds  le/d  for 
the  parson  to  cut  do  pass  to  him ;  the  fanner  does  not  state  that* 
they  are  to  be  lefl  for  him ;  I  think  he  may  choose  whether  he  will 
carry  them  away.  And  as  to  the  binds  being  a  recompence,  it  is 
well  known  that  experiments  have  been  latdy  made  to  turn  them 
C  1551  ]  into  a  pulp  which  may  make  a  paper,  though  they  have  not  yet 
succeeded. 

The  second  objection  is,  that  there  is  no  severance.  I  answer, 
that  there  is  a  severance  by  the  farmer  of  his  share,  so  as  to  ascer- 
tain when  the  tithe  is  due :  the  severance  of  the  tithe  in  kind  is 
merely  for  the  benefit  of  the  tithe-owner ;  and  if  he  chooses  to 
•  renounce  this  benefit  for  his  own  convenience,  he  may  lawfully 
do  it. 

The  third  objection  is,  tiiat  it  will  not  give  a  complete  tithe ;  for 
suppose  there  should  be  only  nine  hills,  the  parson  would  be  entitled 
to  nothing. 

I  answer,  that  I  do  not  find  the  usage  so  stated.  I  should  rather 
suppose,  that  if  there  were  only  nine  hUIs  the  usage  would  not- 
attach :  but  the  supposition  of  only  nine  hills  is  rather  a  matter 
of  fiincy  than  a  case  likely  to  happen;  and  perhaps  it  may  be  fidr. 
to  answer,  that  such  a  small  circumstance  as  this  is  beneath  the- 
regard  of  the  law  in  a  question  of  parochial  us<^e.  De  minims  nof^' 
curat  lex, 
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The  fourth  objecticxi  is,  that  it  b  open  to  fraud;  that  the  former     1800*^ 
may  manure  some  hills  better  than  others ;  that  in  setting  out  his      ^^^^^ 
tithe,  he  may  begin  to  reckon  from  some  particular  hill,  so  as  to        v. 
throw  all  the  unproductive  hills  into  the  parson's  tithe.  iToif^ 

I  answer,  first,  that  this  is  not  like  the  case  of  the  custom  con- 
demned by  Wray  Ch.  J.,  when  the  farmer  was  necessarily  to  begin, 
at  a  particular  ground,  and  nright,  consequendy,  neglect  to  manure 
every  tenth  ground,  and  know  for  a  certainty  that  it  would  be  the 
lot  of  the  tithe-owner :  here,  the  fiirmer  has  no  customary  right  to 
begin  at  a  particular  hiU;  he  is  to  begin,  as  in  a  com  or  hay-fidd, 
at  such  hill,  or  sheaf,  or  haycock,  as  may  enable  him  to  set  fordi 
the  tithe  fairly  and  equally ;  he  must  set  it  fordi  openly,  so  that  it 
may  be  viewed,  and  objected  to  by  the  tithe-owner  or  his  agent ; 
and  if  it  be  not  &irly  set  forth,  the  tithe-owner  has  various  remedies 
to  enforce  his  right.  But  further,  the  supposition  that  the  farmer 
can  manure  and  prepare  his  hop-ground  in  such  a  manner  as  to 
enable  him  to  count  the  tenth  hill  or  row  so  unfairly  as  to  makei 
all  the  blasted,  or  blighted,  or  unproductive  parcels  &U  to  the  par- 
son's share,  is  much  too  refined,  and  is  directly  contrary  to  the 
fiu;ts  stated  in  the  bill  of  exceptions :  ^'  Many  bills  may  be  weak, 
**  and  many  die,  and  it  is  impossible  to  know  v^ich."  The  bill  of 
exceptions  also  states,  that  the  tithe  of  hops  may  be  fairly  set  out 
by  the  tenth  hill,  and  that  such  setting  out  is  the  most  convenient 
mode,  and  least  liable  to  fraud.  There  is  also  the  opinion  of  the. 
court  of  Exchequer  in  1687,  that  the  custom,  usage,  and.  practice  [  1552  3 
\^  reasonable,  and  fitting  to  be  observed.  Under  these  circum-j 
stances,  I  do  not  feel  myself  warranted  to  pronounce  that  this 
usage,  which  had  prevailed,  and  in  which  all  parties  liad  acquiesced, 
for  above  sixQr  years  before  1687,  and  which  has  surely  influenced 
all  parties  in  the  compositions  they  have  made  for  above  a  century 
past,  is  in  itself  illegal,  and  could  not  be  supported  if  it  respected  a 
subject  of  immemorial  existence*  I  do  not  presume  to  impeach  the 
policy  or  wisdom  of  the  general  law  laid  down  as  to  tithing  hops. 
It  is,  probably,  the  most  politic  and  convenient  that  could  be  adopt- 
ed; and  the  present  litigadon  shews,  that  (in  the  opinion  of  the 
tithe-owner  of  this  parish  at  least)  it  is  more  profitable  for  the 
church  than  the  usage  which  the  parishioners  of  Faniham  now 
set  up.  But  I  think  it  is  anomalous,  and  founded  on  the  principle 
of  coavenience  and  policy  only ;  and  I  think,  too,  that  it  is  not 
wholly  void  of  inconvenience,  nor  likely  to  be  unprodpctive  of  dis- 
putes where  there  is  no  composition.  For  the  farmer  is  not  bound 
to  provide  measures  or  vessels  to  hold  the  tithe  after  it  is  ascerr 
tained;  consequently,  the  tithe-owner  must  have  agents  attending  in 
every  ground,  and  in  various  parts  of  extensive  grounds,  while  the 
liops  are  picking,  who  must  be  ready  to  receive  the  tilhe  immedi- 
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19Q0.     ately  as  it  is  set  forth.    Suoh  rights  on  eadi  side  may  gi^e  rise  to 
great  disputes  where  the  tithes  are  taken  in  kind,  and  the  parties 


▼'  cannot  agree  on  a  composition.  The  usage  here  set  up  may  haTe 
*  inoonveniencies  also ;  but  they  are  not  or  such  a  nature  as  to  sKtisfy 
me  that  the  court  of  Exchequer  did  wrong,  when,  in  IGS?*  they 
declared  the  usage  to  be  reasonable,  and  fitting  to  be  observed* 
The  couYeniencies  and  inoonveniencies  of  the  usage  may  be  thus 
stated :  Hie  loss  to  the  tithe-owner  is,  the  benefit  and  expence  of 
picking  the  tithe.  On  the  other  hand,  he  takes  his  own  reasonable 
time  to  pick ;  he  saves  the  expence  and  difficulty  of  procurii^  a  num* 
ber  of  agents  to  attend  in  various  places;  he  picks  and  sorts  as  he 
pleases ;  he  has  the  stalks,  if  ever  they  should  prove  valuable. 

The  fiumer,  Uks  has  some  disadvantage.  His  ground  may  be 
incumbered;  his  hop-poles  are  used  and  exposed  for  a  reasonable 
time  bey<md  his  own  harvest. 

'  Upon  the  whole,  I  am  of  opinion,  that  the  law  of  tithii^  hops 
has  been  settled,  not  generally,  but  with  an  exception  as  to  reason* 
able  and  ancient  usage  respecting  the  mode  of  setdng  it  forth. 
That  the  courts  might  so  settle  the  law,  and  allow  such  exoeption, 
without  violating  any  sound  principle  of  the  law  of  J&igiaiu^  and 
[  1559  3  that  this  usage  set  up  by  the  plaintiff  in  error  in  the  bill  of  excep- 
tions (if  the  jury  had  been  of  opinion  that  the  fiicts  there  stated 
were  sufficiently  proved)  is  not  contrary  to  any  principle  of  tithe 
law. 

Some  apology  may  not  be  improper  for  having  occasioned  so 
much  trouble  to  the  House  and  Judges,  for  thus  differing  in  opi- 
nion finom  those  whose  judgement  I  feel  myself  both  disposed  and 
bound  to  respect  The  best  apology  I  can  make  is  to  say,  that  as 
it  is  my  opinion,  I  am  bound  by  my  oath  to  avow  it,  and  by  my 
duty  to  the  public  to  state  the  grounds  on  which  I  have  formed  it; 
and  it  is  a  great  satisfiiction  to  me  to  know,  that  if  I  am  in  an 
error,  this  House  will  take  care  that  my  error  shall  woric  no  injury 
to  the  parties,  nor  to  the  established  law  of  the  country. 

The  course  ^argument pursued  hf  the  learned  Judges^  viho  though 
the  direction  rights  was  to  the  JbUoooing  effect : 

The  consideration  of  this  question  resolves  itself  into  three  beads ; 
1st,  what  is  the  general  rule  of  law  with  respect  to  the  settii^  out 
the  tithe  of  hops,  independently  on  particular  ussge  or  practice  in 
particular  places  ?  If  that  rule  should  be  found  essentially  to  vary 
firom  the  course  which  has  been  pursued  in  the  parish  of  JFbfwAam, 
and  to  which  the  plabtiff  has  conformed ;  then,  2dly,  whether 
the  usage  stated  in  the  bill  of  exceptions,  however  convenient 
and  applicable  to  any  modem  improved  methods  of  cultivating  and 
preparing  the  hop  for  market,  can  overturn  the  general  rule,  or 
be  supported  upon  any  legal  principles;  and,  Sdly,  whether 
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dent  matter  was  given  in  eindence  whereon  to  ground  a  sound      1800. 
presumption  of  a  real  composition  having  taken  place  with  respect      ^^  .^ 
to  this  article  of  annual  increase?  That  this  article  became  a  sub-         ▼., 
ject  of  cultivation  long  posterior  to  the  time  of  legal  memory,  is  ai     ^•'•v* 
fiict  noticed  in  a  variety  of  cases  agitated  more  than  a  century  ago* 
It  seems  true^  indeed,  that  the  courts  of  justice  were  not  called 
upon  to  declare  the  particular  mode  in  which  hops  were  tithable, 
until  a  considerable  time  after  their  introduction  into  this  country  i 
though,  when  the  point  did  arise,  there  appears  to  have  been  little 
difficulty  in  deciding  it.     All  tithable  matters,  when  newly  in- 
troduced, are  classed  among  others  to  which  they  bear  an  obvious 
resemblance,  and  are  accordingly  deemed  a  great  or  a  small  tithe, 
and  are  required  to  be  severed  and  set  out  in  a  similar  manner  with 
diose  articles  which  they  resemble.     Such  has  been  the  case  ^eith 
wood,   sa£fron,  tobacco,   and  other  such  tithable  matters;   such 
would  have  been  the  case  with  madder,  had  not  the  legislature 
established  a  temporary  composition,  which  expired  in  1786 ;  such  [  1554  ] 
has  also  been  the  case  with  all  artificial  grasses.    The  right  of  the 
parson  to  his  tithes  in  kind  accrues  on  the  act  of  severance :  his 
right  to  take  the  tithe  accrues  when  the  tithable  matter,  after  sever* 
Imce,  is  in  the  earliest  stage  of  the  course  of  husbandry  applicable 
to  it,  in  which  the  tenth  part  may  be  visibly  distinguished  from  the 
other  nine.     What  shall  be  deemed  a  severance  must  depend  upon 
the  nature  of  the  matter  to  be  severed.    But  no  other  mode  of  se- 
verance in  the  case  of  tithable  matters  of  annual  increase  has  been 
judicially  recognized,  except  that  of  severance  from  the  soil,  and 
severance  from  the  parent  stem.     The  same  principle  that  requires 
fruit  and  seed  to  be  set  out  after  they  are  gathered  or  collected  by 
measure  or  weight,  must  require  hops  to  be  tithed  in  the  same 
manner  after  being  picked  or  gathered  from  the  plant      The 
flower  of  the  hop  is  the  sole  object  of  the  cultivation  of  that  plant; 
and  it  not  only  is,  but  necessarily  must,  to  preserve  its  quality  and 
value,  be  picked  and  gatiiered  upon  the  spot    It  seems  difficult  to 
distinguish  the  case  of  hops  from  peas  plucked  by  the  hand  for  the 
use  of  man,  as  the  phrase  is,  from  the  bind  of  the  plant;  or  from 
beach-mast  and  acorns   pulled  from   the   trees.     Hops   are  in 
truth  the  fruit  of  the  plant  as  much  as  the  pod'  of  peas.     Upon 
principle^   therefore,   the  mode  of  severing  and  setting  out  the 
tithe  of  hops  contended  for  by  the  plaintiff  in  error  is  not  that 
which  the  law  requires.     Although  there  was  a  time  when  it  was 
doubtftd  what  the  common  law  principle  of  severing  and  setting 
out  this  tithe  wasi  the  point  is  now  settled  even  in  the  last  resort 
The  first  case  is  in  I  BoU.  Abr.  644.  14  Jac.  1.,  where  it  is  said 
^^  a  man  may  set  out  bis  tithe  of  hops  before  they  are  dried.*' 
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1800.  The  stage  of  husbandry  immediatply  preceding  the  drying. b  die 

^^.  ^  picking^;  consequently,  it  was  not  then  doubted  that  they  must  be 

▼.  *  severed  by  picking  before  they  are  set  out     In  1672,  in  the  case 

Hattey.  of  Qrauch  Y.  RisdeUy  1  Sid,  44 S.   Twusden  J.  said,  that  it  was  un- 

Supra  528.  ,  ,        * 

certain  whether  they  ought  to  be  tithed  by  the  hill,  the  pole,  or 
the  bushel.  .  This  proves  nothing  affirmatively  on  the  subject,  but 
only  that  he  dicl  consider  the  subject  as  not  having  received  any 
determination  which  ascertained  the  general  rule  of  law  upon  the 
point.     About  twenty-one  years  after  this  observation  of  T'aysderCs^ 
Infra  1558.  the  question  came  under  consideration  in  the  case  ofChitty  v.  Beeves^ 
viz.  in  1687.     The  court  then  pronounced  the  rule  of  the  com- 
mon law,  by  declaring,  that,  in  case  there  had  not  been  such  usage 
as  was  proved  in  that  case,  the  tithe  of  hops  ought  to  be  paid  in 
([  1555  ]  kind,  which  they  explained  to  be  the  tenth  part  of  the  whole  afcer 
picking.     The  expression  of  paying  it  in  kind  is  somewhat  singu- 
lar, and  most  strongly  impoits  that  any  oth^r  mode  would  be  a 
sort  of  substitution  for  the  tithe  itself.     In  1698,  in  the  case  of 
8upn56S.   Gee  v.  Pearch^  the  custom  alleged  of  paying  10s.  an  acre  was  de- 
clared by  the  court  to  be  a  bad  custom ;  and  in  the  absence  of  any 
good  custom,  an  account  was  decreed  of  the  tenth  part  of  the  value 
of  the  hops  when  the  same  were  pulled  from  the  bind  or  stem : 
and  the  true  reason  is  there  added,  "  at  which  time  the  tenth  part 
is  severable  from  the  nine  parts,  and  the  tithe  by  law  payable.'' 
8upim58i.   In  a  subsequent  suit  in  1794,  by  the  administratrix  of  Gee,  the 
plaintiff  in  the  former  action  against  the  same  defendant,  1  fVoad. 
436.,  the  same  doctrine  is  laid  down  by  the  court ;  and  this  case 
is  the  stronger  to  shew  the  necessity  of  picking  the  hops,  because 
the  defendant  did  not  insist  upon  setting  out  the  tithes  by  the  tenth 
row  or  hill,  but  had  cut  down  ten  hills  together,  and  set  out  the 
tenth  of  the  whole  quantity,  both  hop  and  bind,  thereby  giving 
Supim6S5.   the  tithe-owner  his  full   proportion.      Again,  in    1720,  Bliss  v. 
Chandler^  the  court  declared,  that  hops  are  not  tithable  until  they 
are  picked ;  and  that  the  tithe  thereof  ought  to  be  paid  in  kind  by 
the  bushel,  namely,  every  tenth  bushel  of  the  whole  after  picking. 
Suprm7i4.   The  same  rule  prevailed  in  the  two  several  cases  o(Snej/dy.  Unwin, 
Supra  841.  in  1740  and  1752.     Lastly,  in  Walton  v.  Tyersy  decided  in  the 
House  of  Lords  in  1753,  3  Braum  Pari.  Cos.  99.,  where  the  de- 
fendant  insisted  on  setting  out  every  tenth  hill^  and  cutting  the 
bind ;  and,  on  the  other  hand,  the  plaintiff  demanded  every  tenth 
bushel  when  picked  :  it  was  declared,  that  the  mode  insisted  on  by 
^the  defendant  was  improper;   and,    further,    it  was  affirmatively 
pronounced,  that  the  tithe  ought  to  be  set  out  after  the  hops  are 
picked  from  the  bind  or. stem.     From  this  series  of  authorities, 
which  is  not  impeached  by  any  thing  to  be  found  in  the  book% 
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or  by  any  thing  to  be  drawn  from  the  nature  of  the  ca^e,  it  seems  1800. 
completely  settled,  that  the  Severance  of  the  tithe  of  hops  must  be  ^  .^^ 
by  separating  the  fruit  from  the  stem.  ▼• 

Seeing,  then,  what  is  the  general  rule  as  to  severing  the  hops,        ^^* 
and  setting  out  the  tithe  thereof,  we  may  proceed  to  inquire  wbe-  ^ 

ther  any  such  usage  as  that  which  has  been  set  up  by  the  plaintiff 
in  error  can  be  supported,  consistently  with  the  rule  of  law.  The 
usage  stated  in  the.  bill  of  exceptions  amounts  to  this,  that  the  oc- 
x;upier  shall,  at  his  discretion,  leave  for  the  rector  the  tenth  part 
of  the  hops  not  severed,  as  we  have  seen  that  die  common^  law 
principle  requires,  but  in  a  stage  of  the  husbandry  of  this  article  C  1556  ] 
short  of  that  in  which  be  is  entitled,  by  law  to  receive  it,  and  that 
without  conipensation.  This  is  precisely  the  same  thiifg  in  prin- 
ciple as  if  it  were  contended  that  the  rector  by  custom  should  re- 
ceive a  less  quantity  in  that  stage  of  husbandry,  when  it  is.  by  law 
to  be  set  out,  than  he  is  entitled  to;  for  abridging  the  quanti^  of 
the  tithe,  and  calling  upon  the  rector  to  incur  expence  when  he  is 
not  by  law  obliged  so  to  do,  come  to  the  same  end,  since  both  equally 
reduce  his  profit  The  question  then  is,  whether  the  usage  con- 
tended for  be  good  and  available  in  law.  Now  there  are  three 
distinct  things  besides  the  rules  and  principles  of  the  common  law 
that  controul  the  right  of  tithes,  viz.  custom,  modusy  and  real 
composition.  These  three  rest  on  different  foundations,  the  con- 
founding of  which  has  introduced  much  of  the  perplexity  and  diffi^ 
culty  which  has  arisen  in  this  cause.  Custom,  in  respect  of  predial 
tithes,  chiefly  regards  the  manner  of  setting  them  out.  It  must  be 
immemocitJ ;  it  requires  no  equivalent;  it  is  to  be  presximed  coeval 
with  the  original  payment  of  tithes,  or  endowment  of  the  p$urish 
church,  provided  it  be  not  subject  to  fraud ;  for  it  never  can  be 
presumed  that  the  lord  of  the  manor,  at  the  time  of  endowing  the 
parish,  meant  to  stipulate  for  such  a  mode  of  setting  out  the  tithes 
as  would  defeat  his  own  endowment  Hence  came  the  different 
modes  of  tithing  the  same  articles  in  different  parishes.  In  some 
places  Uie  modes  of  husbandry,  in  others  the  fervor  and  zeal  of 
Christians  in  the  early  ages,  gave  an  advantage  ta  the  parson. 
When  the  lords  of  manors  consecrated  their  tidies  to  any  church, 
as  they  might  have  done  before  the  second  counsel  of  Lateran^  pro- 
bably they  expressed  in  the  consecration  in  what  manner  the  tithe 
should  be  i^aid.  Ctyus  est  dare^  ejus  est  disponere.  See  SelderCs 
History  of  Tithes.  The  payment  of  titlies  was  at  first  voluntary 
and  of  imperfect  obligation.  Afterwards,  indeed,  it  was  enforced  by 
Papal  bulls,  and  by  decrees  of  councils ;  but  the  canonists  in  all  ages 
admitted,  that  the  custom  of  tithing  was  to  be  observed  in 
every  parish.  Lindmoodj  de  Decimis,  p.  196.  Modus  and  real 
comp  «ition   difier  from  each   other  in   nothing  more  than,  in 
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1800.     their  origin*     Modus  must  have  existed  (rem  ttme  imniemoml; 

Xnigkt     composition  real  must  have  been  made  before  the  disabling  slatale 
▼•        of  the  13  Eliz.    But  both  modus  and  real  composition  must  be  sab- 
*'^*     sequent  to  the  original  endowment  of  the  church,  inasmudi  as  they 
controul  it,  and  are  founded  on  the  consent  of  the  parsout  patnmt 
and  ordinary.    Now  the  usage  of  tithing  hops,  insisted  on  by  the 
[  1557.  3  plaintiff  in  error,  cannot  be  referred  either  to  a  custom  or  to  s 
moduSf  because  the  cultivation  of  hops  was  introduced  within  the 
time  of  legal  memory*    Whether  the  plant  be  indigenous  or  not^ 
we  are  informed  by  many  cases  which  occurred  at  a  great  distance 
of  time  from  the  present  day,  that  its  cultivation  for  use  is  modem; 
and  indeed  the  evidence  in  the  present  case  states,  that  in  the  parish 
of  Famhamf  and  elsewhere  in  the  kingdom,  hops  are,  <*  with  refo- 
*'  rence  to  time  of  legal  memory,  modern,  and  within  time  of  me- 
<*  mory;"  and  it  was  almost  conceded  at  the  bar,  that  as  a  custom 
which  was  immemorial,  reasonable,  and  certain,  the  usage  contended 
for  could  not  be  supported,  although  it  appears  to  have  obtained 
a  considerable  time  prior  to  the  last  100  years,  during  which 
the  parbh  has  been  under  composition.     In  Crouch  v.  Risderif 
1  Sid.  44S.,  the  court  refused  to  grant  a  prohibition  upon  the  sug- 
gestion  of  a  modus  for  hops,  declaring  that  they  would  take  judicial 
notice  that  hops  were  not  of  sufficient  antiquity  to  become  the  par- 
ticular subject  of  a  moduSf  though  hops,  as  well  as  other  matters  of 
novel  introduction,  might  be  included  in  a  modus  for  small  tithes 
in  general.      This  case  arose  a  considerable  time  before  that  of 
Chitty  V.  BeeveSf  which  was  decided  in  1687 ;  and  after  the  case  of 
Chiify  V.  Beeves^  the  same  point  was  again  determined  in  1698 ;  for 
in  the  case  of  Gee  v.  Pearch^  the  defendant  having  set  up  a  modus  of 
105.  an  acre  for  hops,  the  court  declared  the  custom  void  in  law; 
and  according  to  a  short  r^ort  of  the  same  case  from  a  mannscripi 
of  Lord  Chief  Baron  Dodd^  in  Bayn.  87.,  the  second  resolution  is, 
*<  that  no  modus  can  be  for  hops,  being  a  late  things    So  Lord 
ftipra  749.   Ch.  B.  Comyns^  in  his  judgement  in  fVaUis  v.  Payne^  Com.  638.,  con- 
siders it  as  settied,  that  hemp,  thyme,  saffron,  hops,  and  tobacco,  are 
new  tilings,  and,  as  such,  are  to  be  ranked  with  matters  of  a  like 
nature  as  small  tithes.    But  it  was  contended,  that  the  mode  of  set* 
ting  out  the  tithes  of  a  matter  newly  introduced,  with  reference  to 
the  time  of  legal  memory,  and  which  mode  was  possibly  coeval 
with  the  introduction  itself,  might  be  good,  as  being  reasonable^  and 
that  this  was  actually  so  by  usage  in  other  cases.    To  this  it  may 
be  answered,  that  a.  custom  of  tithing^  like  eveiy  other  custom,  must 
be  conformable  to  what  is  required  by  the  common  law;  and  that 
reasonableness  or  fitness  will  not  alone  dispense  with  other  expedients 
which  necessarily  enter  into  the  definition  of  a  custom.    It  would 
be  repugnant  to  every  principle  of  law,  to  hold  that  an  obligatioiH 
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oiMtod  by  the  general  law  of  the  land,  could  be  avoided  within  fmr«     1800. 
ticnlar  limits  by  the  immediate  effect  of  a  contrary  practice  of  sixty     j^,^ 
*ar  seventy  years  in  that  district ;  or,acoording  to  the  argument  at  the        ^- 
bar,  that  there  shall  be  a  rule  of  law  which  b  only  to  take  place  «r  ^^g  n 
when  there  has  been  no  practice  to  the  contrary.     Immemorial  rea» 
sonable  usage  may,  indeed,  locally  supersede  the  common  law,  and 
introduce  a  di^erent  rule;  but  the  common  law  cannot  be  different 
at  FamAam  from  what  it  is  in  Kent  or  in  Estexj  or  in  other  places. 
It  must  be  the  same  in  all  places,  otherwise  there  is  no  rule  of  the 
common  law  at  all. 

In  support  of  the  usage  stated  in  the  bill  of  exceptions,  the  case 
of  Chitiy  v.  Beeves  was  cited,  the  proceedings  and  decree  in  which 
cause  are  to  be  found  in  1  Wood.  25 1  •  This  case  deserves  particular 
examination.  It  arose  in  this  very  parish  ofFamham.  The  opinion 
of  the  court  was  given  upon  nearly  the  same  statement  of  the 
practice  of  sixty  years  before  the  statute  of  Jae.  2.  that  is  to  be  found 
in  this  bill  of  exceptions ;  and  if  that  opinion  were  well'foundedy 
in  point  of  law  it  would  dispose  of  the  question  in  the  plaintiff's 
fi^rour.  A  bill  was  filed  by  the  administratrix  of  the  lessee  of  the 
tithes  for  an  account  of  the  tithe  of  hops,  suggesting,  that  the  cus- 
tom in  Famham  was  to  set  them  out  in  the  manner  contended  for 
by  the  present  plaintiff.  The  defendant,  the  occupier,  admitted 
that  they  ought  to  be  set  out  by  the  tenth  hill,  but  insisted  that  the 
growth  of  every  tenth  hill  ought  to  be  left  upon  the  hill,  with 
the  binds  cut  and  stripped  from  the  pole,  to  be  taken  away  by  the 
tithe-owner  to  be  picked  elsewhere.  Upon  the  evidence  ^ven  in 
the  cause  it  appeared  to  the  court,  that  the  practice  insisted  on  by 
the  defendant  would,  for  the  reasons  given,  be  destructive  to  the- 
tithe;  but  that  to  set  out  the  tenth  row,  where  the  rows  were  equaly^ 
and  when  not,  the  tenth  hill,  and  to  leave  it  standing  with  the 
binds  uncut  for  the  tithe-owner,  and  for  the  impropriator  to  have 
a  convenient  time  to  come  and  cut  the  bind  and  pick  the  hops 
upon  the  ground,  had  been  observed  for  above  sixty  years.  This 
custom,  usage,  and  practice,  the  court  declared  to  be  reasonable 
and  fitting  to  be  observed;  at  the  same  time  pronouncing  the 
common  law  obligation  of  setting  out  the  tithes  in  kind  to  be  as 
before  mentioned.  One  is  at  no  loss  to  find  out  the  reason  why 
the  defence  was  overruled ;  but  it  is  not  so  easy  to  discover  the 
ground  upon  which  the  court  could  declare  that  the  custom,  usages 
and  practice  alleged  by  the  plaintiff  was  reasonable  and  fitting  to 
be  ol^erved ;  at  leasts  if  by  that  language  they  meant  (as  seems  to 
have  been  the  case,  though  the  decree  is  only  for  an  account)  to 
say,  that  it  was  obligatory  on  the  tithe-owner,  though  it  was  con- 
trary to  the  general  rule  of  the  law  which  they  themselves  in  the  [  1559  ] 
same  breath  declared.    How  they  i^lied  this  custom,  usage,  and 
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1600.  practice^  as  they  call  it,  the  decree  gives  us  no  infiiniuUioD* 
j|- .^'  They  may  have  decided  upon  the  eibct  of  a  usage  of  sixty  yean 
▼'  propria  vigorCf  and  independently  on  the  consideration  bow  Ear  it 
'^*  might  be  evidence  of  something  ibrther:  they  may  have  considered 
it  as  evidence  of  a  legal  immemorial  custom ;  or  they  may  have 
considered  it  as  evidence  of  a  composition  real.  At  any  rate,  the 
attention  of  the  court  was  not  drawn  to  the  general  point,  whether 
either  of  the  customs  set  up  by  the  parties  could  have  any  found- 
ation in  law;  the  antiquity  of  either  custom  did  not  come  in 
question,  but  only  their  comparative  reasonableness,  and  on  that 
alone  the  court  determined.  The  authority  of  that  case,  there^ 
fore,  does  not  weigh  much  in  the  present,  when  the  point,  as  to 
the  validity  of  any  custom  upon  this  subject,  is  direcdy  made.  The 
other  case  mainly  relied  upon  to  shew  that  a  practice  of  long 
standing,  although  not  properly  a  custom,  may  be  considered  as 
having  the  same  efiect  in  the  case  of  hops,  is  that  ofStuyd  v.  Unwin 
in  1740.  There^  the  plaintiff  insisted  that  the  tithe  should  be 
set  out  in  the  manner  now  coiitended  for  by  the  defendant  in  error. 
The  defendant  relied  on  an  ancient  usage  of  tithing  by  the  tnith 
pole  or  hill  after  the  binds  are  severed  from  the  ground.  The 
court  directed  an  issue  to  try  *'  whether  the  usage  was  for  hops 
to  be  tithed  before  Aey  are  picked  (rom  the  stalk.''  From  this  it 
has  been  contended,  that  the  court  must  have  been  of  opinion 
that  such  usage  might  be  good ;  but  it  is  much*  too  strong  a  con- 
clusion, to  suppose  a  court  of  equity  pledged  to  any  setded  opinion 
on  a  matter  which,  by  directing  an  issue,  it  confesses  may  be  more 
effectually  investigated  at  law,  both  as  to  the  l^al  prindples 
applicable  to  the  usage  proved,  and  as  to  the  fiict  of  usage 
itself.  That  a  court  of  equity  should  pause  and  call  for  inform- 
ation on  those  heads  for  its  own  satisfaction  before  it  proceeds  to  a 
decree,  cannot,  in  fair  reasoning*  furnish  such  inference ;  and  per- . 
haps  the  court  might  be  less  scrupulous,  as  having  the  decree  of 
Ghitty  v.  Rteoes  before  them,  where  their  predecessors  had  been 
governed  by  a  usage.  In  Sneyd  v.  Utmin  the  verdict  was  against 
the  custom:  whether  that  arose  from  the  party  upon  whom  the 
affirmative  lay  failing  in  his  proof  of  the  usage  having  long  sub- 
sisted, '  or  from  the  direction  of  the  judge  upon  the  eflfect  of  the 
usage,  if  it  were  proved  to  be  of  long  standing,  we  have  no  means 
of  knowing  with  certainty ;  but  it  b  reasonable  to  suppose,  that  the 
[  1560  J  same  reason  would  not  have  been  set  up  twelve  years  afterwards, 
namely,  in  1 752,  unless  strong  evidence  of  it  had  been  given  in  the . 
first  cause ;  and  the  declaration  of  the  court  in  the  second  pause 
seems  to  countenance  an  opinion,  that  the  invalidity  of  the  usages 
in  point  of  law,  might  have  been  the  ground  of  determinatioo,  as 
it  was  declared  tliat  the  method   insisted  on  *'  was  not  the  legal 


\. 
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method  of  tithing  hops,   but   that  they  ought  to  be  picked  or      1800. 
gathered  before  the  same  are  tithable,"  and  decreed  an  account      „  ... 
accordingly*     The  only  just  inference  which  can  be  drawn  firom         ▼. 
that  .case  is,  that  the  court  of  equity  did  not  then  think  proper,     ^'^^' 
any  more  tlian  another  court  of  equity  in  the  present  case,  to  de- 
termine upon  a  matter  of  custom,   without  the  assistance  of  an 
investigation  of  the  facts  vivd  vocey  and  of  the  law  which  should 
result  therefrom. 

The  usage  insisted  on  by  the  plaintiff  in  error  appears  also  to  be 
defective  in  reasonableness;  for  it  is  stated  in  the  bill  of  exceptions, 
that  the  occupier  is  to  leave  the  tenth  row,  if  equally  planted,  or  the 
tenth  hill,  if  unequally  planted.  This  mode  of  titliing  is  tlierefore 
more  open  to  fraud  than  that  prescribed  by  the  common  law,  since 
the  planter  has  it  in  his  power  to  determine  which  shall  be  the  tenth 
row  or  hill,  and  accommodate  his  cultivation  accordingly ;  and  as 
many  hills  are  weak  and  many  die,  and  he  can  begin  to  set  out 
from  what  part  he  pleases,  it  \rould  require  very  little  contrivance 

.  so  to  set  them  out,  that  the  hills  allotted  to  the  parson  should  be 
those  which  are  weak  and  blighted.  This  is  not  merely  an  opening, 
but  an  invitation  to  fraud.  Authorities,  however,  have  been  re- 
sorted to,  to  shew  that  such  a  mode  of  setting  out  tithes  has  been 
considered  as  reasonable,  and  may  be  good  by  custom ;  and  for  this 
purpose  the  case  o(  Stebbs  and  Goodluck^  Moor  913.  Leon.  99.,  has  Soprai58. 
been  relied  on.  According  to  the  report  in  Moor,  the  parson,  as  he 
alleged,  was  to  have  every  tenth  land  for  tithe  of  corn,  beginning 
with  the  land  next  the  church ;  and  the  occupiers,  knowing  which 
of  the  lands  would  be  the  parson's,  neglected  to  till,  sow,  and 
manure  them,  as  they  did  their  own ;  for  which  fraud  the  parson 
sued  for  tithe  in  kind,  that  is,  every  tenth  sheaf,  in  the  spiritual 

.court;  but  the  court  of  King's  Bench  granted  a  prohibition  be- 
cause the  parson's  remedy  for  the  fraud  was  at  common  law.  Ac- 
cording to  this  report  it  does  not  appear  that  the  validity  of  the 
custom  was  at  all  taken  into  consideration,  but  only  that  the  parson, 

.  having  sued,  in  the  spiritual  court,  and  having  stated  a  fraud,  as  the 
only  ground  on  which  his  suit  there  was  founded,  is  told  that  his  [1561  ] 
remedy  was  at  common  law,  and  therefore  a  prohibition  was  granted. 

.  But  in  the  report  of  the  same  case  in  Leonard  the  reporter  states, 

>  that  the  opinion  of  Wray  Ch.  J.  was,  that  the  custom, was  against 
common  reason,  and  void ;  but  that  if  it  were  a  good  custom,  then 

.  that  the  parson  should  have  his  action  on  the  case  at  common  law. 
Nothing  more  seems  fairly  to  be  collected  from  the  two  reports, 

;  than  that  the  court  decided,  that  at  all  events  the  fact  of  fraud 
should  not  be  tried  in  the  spiritual  court,  the  Chief  Justice  express- 

.ing  his  opinion  as  to  the  custom,  from  which  no  one  is  stated 

^  to  have  dissented.    The  dictum  of  Lord  Hobarty  in  Hide  y.  £2/m.  Supra  49s. 
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IMO.  Hob.  250«»  18  the  only  other  authority  cited  to  the  some  eflfect.  The 
jj.  .  ^^  point  immediately  in  judgment  in  that  case  was,  whether  carryii^ 
▼.  the  first  crop  of  bay  into  the  advanced  state  of  tedding  and  putting 
Atey.  j^  1^^  wind-rows  might  be  a  compensation  for  exempting  the  second 
crop  from  the  payment  of  tithes ;  and  it  was  determined,  as  it  has 
often  been  since,  that  it  might,  by  way  of  assimilation  to  the  case 
then  at  bar :  the  report  states  his  lordship  to  have  said,  that  in  diveiB 
places  they  set  out  the  tenth  acre  of  wood  standing,  and  so  of 
grass.  It  must  be  observed,  that  the  law  of  tithes  was  not  so  well 
ascertained  in  the  time  of  Lord  Hcbart  as  it  is  at  present,  and 
many  opinions  then  fluctuated  upon  matters  which  have  since  heen 
settled.  With  respect  to  wood,  indeed,  if  it  were  titfaaUe  only  by 
custom,  as  it  was  at  that  time  supposed  to  be,  the  tithe-owner  could 
only  have  taken  it  in  the  way  that  custom  gave  it  to  him*  But  the 
proposition,  as  applied  to  grass  or  any  subject  tithable  by  the  general 
law,  is  not  warranted  by  any  decisions  ancient  or  modem,  but 
contrary  to  the  course  of  them  all.  There  must  in  all  cases,  and 
without  any  exception,  be  a  severance  from  the  freehold,  so  that 
what  was  pa^t  of  the  inheritance  may  become  a  chattel,  and  vested 
in  the  parson.  If  this  were  not  the  case,  the  spiritual  court  would 
be  ousted  of  its  jurisdiction,  for  it  can  hold  no  plea  of  what  relives 
to  the  freeliold.  In  all  the  books,  indeed,  tithes  are  called  lay- 
chattels  ;  but  till  severed  they  are  not  so ;  they  still  remain  parcel 
of  the  freehold ;  so  that  severance  is  essentially  necessary.  That  a 
particular  piece  of  wood-land  or  meadow-land,  separately  and  imme- 
morially  enjoyed  by  the  parson,  may  be  a  compensation  for  tithe  of 
wood  and  hay,  is  undoubted ;  but  no  authority,  except  the  didum 
before  mentioned,  is  to  be  found,  to  shew  that  the  leaving  a  tenth 
of  any  tithable  matter  unsevered  can  be  good  by  custom. 
[  1562  ]  The  observation  of  Mr.  Justice  Twysderij  in  Crouch  v.  Bisden^ 
seems  to  have  a  contrary  tendency  to  that  which  was  contended  for 
by  the  plaintifi*  in  error.  When  he  observes,  that  the  legal  manner 
of  setting  out  the  tithes  of  hops,  whether  by  the  hill^  the  pol^  or 
the  bushel,  had  not  been  settled,  he  must  be  understood  to  say, 
that  in  point  of  fiict  the  tithe  had  been  set  out  in  these  several 
ways  in  different  parishes,  but  which  of  them  was  the  legal  way  had 
not  been  then  determined.  Had  he  conceived  that  the  practice, 
which  had  long  obtained  in  each  particular  parish  could  constitute 
the  legal  mode  in  such  parishes  respectively,  it  it  probable  that 
he  would  have  so  said;  but  it  seems  plain,  that  he  conceived 
some  general  rule,  founded  on  principle,  and  applicaUe  to  all 
places,  remained  to  be  ascertained :  that  general  rule  has  since  been 
ascertained  in  the  case  of  Walton  v.  Tyers. 

The  ground,  however,  upon  which  the  plaintiff  in  error  prind- 
pally  relied,  was  that  of  a  real  compositioui  which  it  was  argued 
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might  have  taken  place  antecedently  to  the  ISJElix,;  but  it  19  vary     1800. 
doubtful  whether  tlie  manner  in  which,  ot  tlie  time  when  the  tithe      jfnigkt 
itself  shall  be  set  out  in  kind,  can  be  the  subject-matter  of  a  real      ^' 
compoettion,  but  only  the  discharge  of  tithe.     In  the  Codex  (a)  it 
is  said,  that  a  composition  real  is,  *'  when  the  incumbent,  together 
with  the  patron  and  ordinary,  make  agreement,  by  deed  executed 
under  their  hands  and  seals,  that  certain  lands  shall  be  discharged 
from  the  payment  of  tithes  in  specie^  in  consideration  of  a  recom^ 
pence  to  the  incumbent,  either  in  money,  or  in  lands  to  him  and  his  / 
successors  for  ever,  or  in  some  other  thing  for  their  benefit  and  ad- 
vantage.''   So  Sir  S.  Degge  observes  (i),  that  which  we  call  a  real 
composition  is,  where  the  present  incumbent  of  any  church,  toge- 
ther with  the  patron  and  ordinary,  do  agree  under  their  hands  and 
seals,  or  by  fine  in  the  King's  court,  that  such  lands  shall  be  freed 
and  discharged  of  payment  of  all  manner  of  tithe  for  ever;  paying 
some  annual  payment,  or  doing  some  other  thing  to  the  ease,  pro- 
fit, and  advantage  of  the  parson  or  vicar  to  whom  the  tithe  belongs. 
Indeed,  there  are  two  requisites  to  constitute  a  real  composition ; 
namely,  that  the  tithe  shall  be  dicharged,  and  that  a  compensadon 
shall  be  given.  .  Are  these  requisites  to  be  found  in  this  usage  ? 
That  the  tithes  are  not  discharged  must  be  admitted.    Where  then 
is  the  compensation  ?    It  was  said  that  the  parson  was  to  have  the 
binds ;  but  the  pleadings  do  not  give  them  to  the  parson ;  and  if  they  [  1563  ] 
did,  they  are  of  no  worth  or  value.    It  is  obvious,  that  in  this  case  the 
parson  is  to  give  up  the  benefit  oF  having  the  hops  picked  for  him, 
and  to  do  it  for  himself  at  a  great  expence,  and  in  an  inconvenient 
manner.    For  this  he  r^eives  nothing ;  for,  according  to  the  evi- 
dence, he  is  only  to  have  the  privilege  of  coming  upon  the  land,  of 
cutting  the  binds,  and  picking  the  hops,  and  then  carrying  away  the 
hops  when  picked.    To  this  agreement,  it  was  argued,  the  parson 
might  be  induced  to  accede  in  order  to  tempt  the  occupiers  of  lands 
to  plant  hops,  and  to  give  encouragement  to  a  very  expensive  cul- 
tivation.    As  to  the  inducement,  if  this  were  to  be  admitted  as  a 
compensation,  it  would  equally  well  establish  a  custom  of  tithing 
com,  by  setting  out  the  tenth  land;  or  apples,  by  setting  out  the 
tenth  row ;  because,  by  a  parity  of  reasoning,  it  might  be  presumed 
that  the  parson  held  out  this  fiivourable  mode  of  tithing  such  articles, 
in  order  to  tempt  the  fiirmers  and  occupiers  of  lands  to  employ  their 
wood^lands  or  pasture  in  such  culture  as  might  produce  more  bene- 
ficial tithe  to  himselC     In  short,  it  would  make  good  a  composition 
or  modusy  to  receive  one-fifteenth  instead  of  one-tenth  of  com ;  for, 
undoubtedly,  in  all  cases  the  less  is  taken  from  the  tithe  of  any 

(o)  Oih<m*s  Coder,  tit.  90.  c*  5.  p.  705.  (ft)  P.ii.  c.SO. 
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1800.     article,  the  more  the  dccupier  is  encouraged  to  cultivate  that  article; 
and  if  this  alone  were  to  be  .admitted  as  a  sufficient  consideration. 


T.  the  objection  of  want  of  consideration  would  not  lie  in  any  case.  If» 
Mait^.  therefore,  on  the  presumption  that  the  tithe  had  been  originally  so 
granted,  or  on  any  other  supposition,  this  method  of  setting  out  the 
tithe  of  hops  might  by  immemorial  usage  be  supported,  still- the 
argument  will  not  apply  to  the  present  case,  wherein  uo  immemorial 
usage  can  have  existed ;  and  if  the  titheH>wner,  at  the  first  intro- 
duction of  hops,  had  a  right  to  his  tithe  by  measure,  the  objection 
remains  unanswered,  that  the  composition  cannot  be  good,  because 
he  parts  with  that  right  without  receiving  any  compensation. 

Supposing,  howev^,  that  this  can  be  the  proper  subject-matter 
of  a  real  composition,  it  will  be  rigjit  to  examine  the  nature  of  the 
evidence  upon  which  the  composition  is  attempted  to  be  supported. 
In  fact,  the  evidence  is  not  applicable  to  a  composition  real.  It 
consists  wholly  of  usage,  and  is  that  sort  of  evidence  which  is  ap- 
plicable to  a  moduSf  but  has  no  reference  to  a  particular  deed  of 
composition.  Usage,  in  general,  is  a  ground  for  presuming  deeds 
even  against  the  crown;  yet,  in  the  particular  instance  of  compo- 
sition for  tithes,  it  is  settled,  that  where  the  deed  cannot  be  pro- 

[  1564  ]  duced,.  some  evidence  must  be  given  referring  to  the  deed,  or 
shewing  that  it  did  exist  independently  on  mere  usage*  And  the 
reason  why  this  has  been  so  held  is  stated  to  be,  that  if  it  were 
otherwise  the»  church  would  be  defrauded,  and  every  bad  modus 

'Sapmiss5.  turned  into  a  good  composition.  Heathcote  v.  Matnwaritigj  3  Bro. 
Chan.  Cos.  217.  Indeed  it  may  be  collected  *from  the  Year-book, 
34  H.  6.  JbL  36,f  that  the  ancient  law  was,  that  an  annuity 
founded  on  a  real  composition,  in  discharge  of  tithes,  could  only 
be  claimed  by  producing  the  deed  of  composition,  or  by  alleging 
an  immemorial  prescription.  The  presuming  a  deed  firom  long 
usage  is  certainly  a  novel  invention  of  the  Judges  for  the  further- 
ance of  justice,  and  the  sake  of  peace,  where  there  has  been  a  long 
exercise  of  an  adverse  right.  For  instance,  it  camiot  be  supposed 
that  any  man  would  suffer  his  neighbour  to  obstruct  the  light  oS 
his  windows,  and  render  his  house  uncomfortable,  or  to  use  a 
way  with  carts  and  caiTiages  over  his  meadows  for  twenty  years 
respectively,  unless  some  agreement  had  been  made  between  the 
parties  to  that  effect,  of  which  the  usage  is  evidence.  But  with 
respect  to  compensation  for  tithes  the  same  reason  does  iiot  obtain^ 
because  temporary  agreements  are  made  and  continued  for  the 
convenience  of  parties  during  a  succession  of  incumbents.  There 
is  no  exercise  of  an  adverse  right,  which  is  generally  deemed  neces- 
sary to  raise  the  presumption.  The  best  evidence  of  an  agree* 
ment  for  a  real  composition  having  actually  taken  place  is  the  deed 
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it0df»  but  that  can  rarely  be  expected*  In  the  case  of  Sawbridge  1800; 
V.  Benton^  *  jiMstr.$76*f  instruments  were  given  in  evidence  which 
strongly  denoted,  that  such  an  agreement  must  have  taken  place, 
as  they  related,  with  a  reaspnable  d^ee  of  probability,  more  pecu-  « |^^ 
liarly  to  such  a  transaction  than  to  any  other;  wherdbre  the  real  1337. 
composition  was  supported.  Indeed  it  appears  to  have  been  inva^ 
riably  holden,  that  some  Evidence  must  be  adduced  to  shew  that 
such  an  agreement,  though  lost,  did  once  exist.  Such  was  the  opi- 
nion of  the  court  of  Exchequer,  in  the  cases  oi Robinson  v.  Appletofiy  Supniioi. 
■and  Hanoes  v.  Swaine,  4  Wood.  303. ;  and  such  was  the  opinion  of 
Lord  Northington  in  Rotherham  v.  Fanshceai.  SupmiiT?. 

In  the  present  case  there  is  wanting  that  which  is  indispensably 
necessary  where  a  real  composition  is  to  be  presumed ;  namely, 
mutual  loss  and  gain  on  the  respective  parts  of  the  parson  and 
occupier.  When  the  occupier  has  long  retained  that  which  by 
law  he  ought  not  to  retain,  and  yields  to  the  parson  that  which  by 
law  he  is  not  bound  to  yield,  this  mutuality  of  loss  and  gain,  [  1565  ] 
acquiesced  in  for  a  great  length  of  time,  is  strong  corroborating 
evidence  of  such  an  agreement  having  been  executed  by  the  neces- 
sary parties ;  but,  when  this  mutuality  is  not  to  be  found,  the  pre- 
sumption must  be,  that  no  agreement  took  place  whereby  the  parson 
consented,  with  the  permission  of  the  patron  and  ordinary,  to  forego 
his  legal  rights  without  any  retribution.  The  bare  fact,  therefore, 
of  the  parson  having  been  in  the  perception  of  less  than  what  is  due 
to  him,  or  of  that  which  is  due  in  a  less  beneficial  manner,  is  not 
of  itself  a  ground  for  presuming  a  real  composition :  and  this  was 
the  opinion  of  Rdle^  as  appears  in  the  case  of  the  Earl  of  Hertford  Suiiim486. 
V.  Leachy  8  Car.  J.,  when,  in  stating  what  he  conceives  were  the 
reasons  of  the  court  for  holding  that  certain  lands  were  not  dis- 
charged of  tithes,  he  gives  this  as  one,  that  it  shall  not  be  intended 
that  any  real  composition  or  consideration  was  given  for  the^dis- 
charge  of  tithe,  without  shewing  that,  specially,  ^'  sudi  has  been 
considered  to  be  the  law  ever  since." 

From  this  course  of  reasoning  it  follows,  that  the  tithe  of  hops 
by  the  principles  of  the  common  law  is  payable  from  the  true  time 
of  the  severance  of  this  tithable  matter,  namely,  from  the  picking; 
that  no  custom  or  modus  can  apply  to  this,  any  more  than  to  many 
articles  of  modem  introduction ;  that  no  long  practice,  even  though 
concomitant  with  the  introduction  of  the  article  itself,  can  have 
the  efiect  of  a  custom  or  modt^s,  and  vary  the  legal  principle  by 
which  the  tithe  is  to  be  set  out;  that,  as  a  real  composition,  the 
mode  of  tithing  contended  for  cannot  be  supported,  since  it  does  not 
fall  within  its  definition ;  that  if  it  did  there  is  in  this  case  no 
evidehce  whatever  of  the  exbtence  of  a  deed  of  composition ;  that 
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1800«     the  usage  contended  for  would  furnish  to  the  fioner  a  templatioiif 
"ZTJIP    almoet  irresistible^  to  cheat  the  parsony  and  would  subject  the  pro* 
T.      .  per^  of  the  church  to  imminent  peril ;  and  therefiire  that  upon  the 
matter  set  out  in  the  bill  of  exceptions^  the  direction  was  rigbtlj 
giiren  to  the  jury  to  find  for  the  defendant. 
The  judgment  was  affirmed. 
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ADDENDA. 


M.  SI  H.VL  A.D.  1453. 

[Year4)ook,  11  a.  pi.  7.]  1453. 

A  WBIT  of  trespass  was  brought  against  one  by  a  parson,  for  Hie  right 
taking  and  carrying  away  his  com  in  the  sheaves  lying  in  a  cer-  ^  **2S<m 
tain  place.    The  defendant  justified,  as  servant  to  another  parson,  of  mere  ec 
the  taking  them  as  tithes  within  his  parish  which  were  severed  ^^^|^^^ 
from  the  nine  parts,  and  gave  colour  to  the  plaintiff.     The  plain*  though  one 

tiff  shewed,  that  he  was  parson  of  a  church  adjoining  to  the  other  abo,^d1^^ 
|>arish,  and  that  he  had  a  portion  of  tithes  in  that  place,  and  was  pen  to  be  * 
possessed  of  them,  and  mad^  a  sufficient  title  as  parson.     And  Jj^^^* 
inasmuch  as  the  defbidant  had  acknowledged  the  trespass,    he  ton  who 
prayed  his  damages.  ^a^ 

Hingestoiu  —  Upon  his  own  shewing,  we  pray  that  the  court  be 
ousted  of  jurisdiction. 

Tjoicoru  —  And  we  pray  our  damages  for  want  of  an  answer;  for 
we  cannot  sue  the  servant  in  court  christian,  because  he  is  a  lay 
person,  any  more  than  we  can  sue  the  farmer  of  a  church ;  and 
therefore  the  court  shall  have  jurisdiction. 

Fortescue.  —  It  appears  to  Uie  court  that  the  right  of  tithes  is  m 
^estion,  and  that  all  which  the  servant  did  was  ia  his  master^s 
right;  and  if  issue  should  be  taken  in  this  court,  the  servant  would 
have  aid  of  his  master.  Parsons  cannot  gather  their  tithes  them- 
selves, and  must,  therefore,  of  necessi^  employ  servants ;  and  as  it 
appears  that  what  the  servant  did  in  this  case  was  in  the  right  of 
lus  master,  the  right  of  tithes,  which  belongs  merely  to  court  chris- 
tian,  would  be  determined  in  this  court,  if  we  were  to  proceed. 
Therefore  by  the  award  of  this  court,  upon  your  own  shewing  sue 

in  court  christian. 

ssBBBsaestfasessBSB 

M.  29&80£liz.    A.D.  158S.  [  1^67  ] 

BaskerviOe  v.  Clarie. 
17th  October  1588,  ]^chequer  Chamber. 

Ufoh  faenringe  of  the  matter  in  controversy  betweene  Wm.  Ba^  a  licar  cn- 
keraUe  gent  and  JenAcr  his  wife,  the  queene's  majestie's  fermers  ^^^ 
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1800.     of  the  personage  of  CoUhiUy  in  the  countte  oi  Berksj  plaintifi»  and 

BoiJmaie   ^^^^  Clarke' gent,  defendant,   beinge  for  withholdinge  and  sub- 

V*         tractinire  of  the  tithes  of  oade,  sowed  by  the  said  John  Clarke  after 

'      the  ploughci  in  certeyne  grounds  lyinge  and  beinge  within  the 

tithct  8ub'    tithable  places  of  the  parish  of  ColsAill  aforesaide,  parcell  of  a 

ticularci.    ferme  there  called  Hint  Ferine:  Forasmuch  as  it  appeareth   by 

^^^^'  ^   composition  shewed  in  this  court  under  the  scale  of  the  chauncel- 

tithe  of        lour  of  Sarum^  that  all  manner  of  tidies,  oblacions  and  obvendons 

nrtTbein**^  whatsoever,  belouginge  to  the  churdie  of  ColskiU  aforosaide  {dectwis 

one  of  the    gorbamm  et  fceni  ac  mortuarijs  vivis  duntaxat  exceptis\  have  be- 

^^^        longed  to  the  vicar  of  the  saide  churche  for  the  tyme  beinge;  and 

for  tliat  also  it  is  proved  in  this  cause  by  depositions,  that  the  vicar 

of  the  saide  churche  for  the  tyme  beinge,  bath  had  the  tithes  of 

those  groundes  where  the  saide  oade  was  sowen  for  the  most  parte  by 

the  space  of  xxie  yeares  nowe  last  past :  It  is  therefore  ordered  by 

the  courte,  that  the  saide  plainti£Ps,  and  all  other  fermers  of  the  saide 

personadge,  be  from  hencefoorthe  barred  to  demaunde  or  have  any 

tithes  of  oade,growinge,renewinge  or  cominge  in  and  uppon  the  saide 

groundes,.  and  that  the  tithes  of  the  saide  oade  nowe  sued  for  by  the 

saide  plaintiffs,  and  of  all  other  oade  which  at  any  tyme  or  tymes 

hereafter  shall  grow,    renew,  or  come  in  and  uppon  the  same 

groundes  shall  be  and  remayne  to  the  vicar  of  the  saide  churche 

ai)d  his  successors,  as  in  the  righte  of  the  vicaridge  there. 


tl568]  P.  SSEliz.     A. D.  1590.     B.R. 

Qreen  v.  Penilden.    [Cro.  Eliz.  228.] 

Ht^^rt  PitOHiBiTiON  for  suing  for  tithes  was  prayed ;  for  that  the  plain- 
will  not  tiff  had  pleaded  in  the  spiritual  court,  that  Penilden^  the  defendant, 
Jl^tto*  was  not  lawful  incumbent,  but  one  Taylor;  which  plea  the  court 
plead  to  tiie  would  not  allow  the  parishioner  to  plead  to  the  right  of  the  in- 
CiGuinben.  cumbency.  It  was  granted  per  curiam ;  for  he  bdng  the  tenant  of 
cy,  ft  prohi-  the  land  may  plead  it,  else  he  would  be  twice  charged  for  his  tithes. 

bition  lies.    . 

3  Keb.  21 7.     Kendd  v.  Pcaitn,  S.  P. 


P.  38  Eliz.    A.  D.  1596.    B.  R. 

Higham  r.  Best.    [Cro.  Eliz.  625.] 
An  endow-      TRESPASS  upon  demufrer.    The  case  was,  a  vicarage  was  en- 
tito^^  dowed  with  the  .tithes  of  the  third  part  of  the  maiwst  of  (a)  D.;  and 
manor        ^whether  the  vicar  thereby  should  have  the  tithes  of  the  third  part 
koS^^  ^^  ^^  demesne^  and  of  the  freeholders  also,  was  the  question. 

(a)  The  worde  of  tilie  eudoiwinent,  eocordiiig    ifudoeunfme  pnvmUenikm  d€  mancrvy  dt  Jfesit- 
to  Oment  were:  Volumus  qubd  vUsarius,  ^c,  hahOit    tnansluUf. 
tertiam  pmtem  dectTnartan  bladtfum  €t/€tm  yue- 
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And  ftfter  aigument  at  the  bar,  it  was  resdived  by  Pcfpham  and     1596. 
Fernier  (for  the  other  justices  were  not  in  court),  that  the  vicar    ^'  ^^^ 
should  have  tithes,  as  well  of  the  freeholders  as  of  the  demesnes.        ▼. 
For  Fenner  said,  that  an  endowment  is  to  be  construed  according      •^^*. 
to  the  intent  of  the  parties,  which  (without  doubt)  was,  that  the  freeholders 
vicar  should  have  tithes  throughout  the  manor.    And  therefore  if  ^e^de-  ^ 
the  que^i  irrants  unto  me  conusance  of  idl  pleas  within  the  manor  mesncs. 
of  2>.,  I  shall  have  conusance  of  pleas  between  the  freeholders  of  g.  c. 
the  manor.  [  1569  ] 

Pcpham.  —  If  the  queen  grants  me  free  warren  within  my  manor 
o(D.  I  shall  have  it  within  my  own  demesnes  only.  For  if  other- 
wise,  the  queen  should  impose  a  charge  upon  another  person,  which 
the  law  will  not  su£fer.  So  it  is,  if  the  lord  grants  a  rent  charge 
out  of  his  manor.  But,  if  the  queen  grants  to  me  feUmi  goods  or 
UMtft  -and  estrays  within  my  manor,  I  shall  have  them  in  the  lands 
of  the  freeholders.  For  it  is  a  liberty  due  to  the  queen,  which 
she  may  grant,  and  is  not  any  charge  to  the  subject;  for  she  hath 
it  in  every  man's  land,  and  therefore  may  grant  it  to  any  other.  So 
this  composition  doth  not  create  a  new  charge,  but  is  a  disposing 
of  the  ancient,  which  was  due  by  the  tenants ;  for  it  runs  through 
all  the  limits  of  the  manor,  as  well  to  the  freeholders,  as  to  the 
demesnes.  But,  if  the  lord  had  made  such  a  gf  ant  before  the  council 
oi  Lateran^  it  would  not  have  charged  his  freeholders,  but  his  own 
demesnes  only. 

And  it  was  adjudged  accordingly  for  the  vicar. 


P.  43  Eliz.    A.D.  1601.    B.  R. 

Sands  v.  Drtiry.    [Cro.  Elic.  814.] 

Action  sur  trover  of  twenty  loads  of  hay!     Upon  not  guilty  ntbes  are 
pleaded,  a  special  verdict  was  found,  that  this  hay  was  parcel  of  ||^^/^'^ 
the  tithes  severed  from  the  nbe  parts  appertaining  to  the  rectory  copy  of 
of  Hackl^yi  and  demised  and  demisable  time,  &c.  secundum  consuetu-  fi^Ttha^"' 
dinem  manaii  de  Hctckley;   and  that   the  prior  of  Newbury  viBS  cannot  be 
seised  in  fee  of  the  manor  and  rectory  of  ff.,  and  in  37  H.  8.  de*  ^^i^. 
mised  those  tithes  by  copy  to  H*  under  whom  the  defendant  claimed; 
and  afterwards  by  the  dissolution,  &c.  the  manor  and  rectory  came 
tokingJF£?ii.8.,  who  conveyed  it  to  the  archbishop  of  York,  who  let 
that  rectory  to  the  plaintiff,-  who  claimed  these  tithes ;  and  the  de- 
fendant under  pretence  of  that  copy  carried  them  away.    Et  sif  &c 
The  sole  question  was,  whether  these  tithes  were  grantable  by 
copy,  &c  ?  and  it  was  moved  for  the  plaintiff  that  they  were  not. 
First,  in  respect  to  the  nature  of  tithes,  wherein  none  could  have 
any  property  before  the  council  of  Lateran^  which  was  in  the  time 
•of  king  John;  for  before  that  time  every  one  might  have  paid  them 

Vol.  IV.  T 
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1601 .  to  wliom  he  pleased,  bat  by  those  coijistitutions  they  ace  annexed  Co 
^^^  the  rectory.  It  is  then  iinposstble  th^t  there  shoold  be  any  custoan 
V.  *to  demise  them  by  copy  from  time,  &c.  when,  as  none  had  interest 
•niSTO  ]  ^  them  but  within  time  of  memory.  Tithes  abo  cannot  pass  iin- 
less  by  deed;  and  therefore  to  grant  jdiem  by  copy  of  court-roll 
camiot  be  good.  There  cannot  dso  -any  thing  fasB  by  copy  but 
that  which  is  parcel  of  the  manor :  bnt  it  hath  been  a^dged  that 
tithes  cannot  be  parcel  of  the  manor.  Whereibre,  &c.  AnA  <if 
that  opinion  was  Pqphamy  for  the  first  and  last  reasons;  for  although 
common  and  prima  veshtra  prati  may  be  granted  by  cc^y,  because 
they  are  parcel  of  the  manor,  yet  tkhes  cannot  be  so,  because 
they  cannot  be  parcel  of  a  manor;  for  a  n(utnor  and  tithes  are  of 
several  natures,  although  they  be  united  in  ene  man's  hand ;  and 
then  it  is  not  possible,  that  that  which  is  not  a  paced  of  a  manor 
can  be  deini|sed  secundum  cansuetudinem  manerlL  And  therefore  it 
was  adjudged  in  the  time  of  queen  Mary^  in  the  case  of  the  duke 
otSuffblky  that  where  one  had  two  manors,  and  granted  a  copyhold 
of  tlie  one  manor  at  -the  court  of  the  other  manor,  that  it  was  a 
void  grant;  for  it  cannot  be  a  copyhold,  according  to  the  custom 
of  a  manor  wherec^  it  is  not  parcel.  But  GauM^  doubted  thereof, 
and  conceived  it  had  been  wAi  enough  if  it  had  been  so  used  from 
time  whereof^  &c.  But,  because  on  the  verdict  it  did  not  appear 
that  it  had  been  granted  by  copy  from  time  whereof,  &c.  it  was 
held,  that  there  was  not  any  title  found  for  the  defisndnot;  and 
therefore  adjudged  folr  the  plaindff. 


M.  43  &  44  Eliz.    A.  D.  1601^    B.  R. 

Nawelly.Hich.  [2ln«t6SS.] 
A  cufttem  In  a  prohibition  between  Newell  and  Hieksy  vicar  of  Edmonton  in 
hih^twce  Middlesex,  the  plaintiff  in  the  prohibition  aliened  a  custom  within 
cannot  be  the  Said  parish  of  Edmonton^  time  out  of  mind  to  pay  for  every 
iiiatier  in  lamb  a  penny,  &c.  Issue  was  taken  upon  the  custom,  and  the  juiy 
''^tebiuh^  found,  that  before  twenty  years  last  past  time  out  of  mind  there  was 
cubtom  within  tiie.said  parish  such  a  custom  and  modus  decimandis  but  for 
SSected^b  ^"^^^^  years  last  past,  by  reason  of  suits  and  troubles,  the  inhabifr- 
a  modern  auts  of  the  Said  parish  had  paid  tithe  lambs  in  kind ;  and  in  this 
intl^Jp^  case  these  two  points  were  adjudged*  First,  when  a  custom  doth 
tjon.  2  Ro.  create  an  inheritance,  this  cannot  be  waived  or  annulled  by  pay- 

pi!*9.  &^Co.  '"^"^  ^^  ^^^^^  matter  in  pais.      Secondly,  albeit  that  the  modus 

Lilt.  114  b.  decimandi  had  not  been  yielded  or  paid  by  twenty  years,  yet  the 

prescription  may  be  general,  for  that  the  custom  onoe  established 

[  1571  ]  doth  continue.     As,  if  a  man  hath  a  common  of  pasture,  &c.  and 

taketh  a  lease  of  the  land,  &c.  for  many  years ;  yet,  after  the  years 

«nded,   he  may  prescribe  generally;    for  the  inheritance  of  the 
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common  contin^ed:  aiid  if  tlie  Jaw  should  be  otherwise,  it  were     JI601. 
dangerous  for  the  parties  that  do  prescribe ;  for  one  year,  and  ten^  ' 
or  twenty  years,  is  all  one  in  judgement  of  law.     And  herewith 
^roe  the  books  in  }$  E.  ift  ^.  ^u^ement  153,,  in  a  wr'ut  pf  ^nesne.      -^*^'' 
J14£.  ^.jOndmlSS. 


rff^*i?*t^*^^^*^^y 


Tr.  44  Eliz.     A.  D-  1602.     B.  R. 

Heale  v.  Sprat.    [2  Inst.  649.] 

Jk  a  prohibition  between  Walter  Hecde  and  JoJm  Spr^t,  the  qase  Xhough 

w|U5,  Walter  Heole  set  out  his  predial  tithes,   and  divided  theqi  £^"{, 

justly  from  the  nine  parts,  and  soon  jbAxx  .carried  the  same  away,  in  fact  bwp 

Sprat  sued  for  subtraction  of  the  same  in  the  ecclesiastiGal  court  jf^^ftlj^*/*** 

JEJeale  pleaded  that  he  had  set  them  out  ut  supra;  whereunto  Sprat  wanIi  dar- 

saidj  that  presently  after  his  setting  out,  &c.  he  carried  them  away  ^^^. 

in/raudemlegiS'    Adjudged^  that  this  was  fraud  and  guile  within  the  cupier.sucfa 

act  of  2  &  3  jE. 6.  albeit  he  did  justly  divide  the  same  within  the  ufraudu"' 
Jletter  of  this  law.     It  was  further  resolved,  that  if  the  owner  of  ^«"*  ^'thin 

the  com  before  severaqce  grant  the  same  to  another,  of  intent  that  of  2^& 

ithe  grantee  should  take  away  the  same,  to  the  end  to  defraud  the  ^  ^•^* 
jparson  of  his  tithe,  this  is  fraud  and  guile  within  this  statute. 


Tr.  9Jac.    A.  D.  1611.    B.R. 

PothtU  V.  May,     [1  Bulst  171.] 

In  a  prohibition,  the  qase  was  as  follows :  the  defendant  being  Agiitment- 
parson  of  D^  libelled  in  the  spiritual  court  for  tithes  for  siLva  ^^V*!]^ 
cceduoy  and  for  the  herbage  for  depasturing  geldings.     The  plaintiff  die-hones, 
there  shewed,  that  these  geldings  were  hackney  geldings,  which  he  u^^^^^i 
kept  for  his  pleasure,  and  for  himself  and  bis  servants  to  ride  upon,  for  piei^ 
being  his  saddle  horses;  and  .this  plea  being  there  refused,  for  this  *^^ 
cause  he  prayed  a  prohibition*     The  whole  court  were  clearly  of 
ppiniouj  that  here  was  a  good  <;au8e  for  a  prohibition;  for  that 
tbese  horses  are  not  tithable,  nor  is  any  tithe  herbage  to  be  paid 
for  them.     Otherwise  it  were,  if  they  had  been  cattle  bought  and 
^ted  to  .sell  again  for  gain,  for  the  herbage  of  these  he  ought  to 
be  answerable  to  the  parson ;  but  not  for  the  herbage  of  geldings  [  1572  ] 
kept  by  him,  and  used  only  for  his  pleasure.    The  whole  court 
agreed  in  this;  and  therefore  in  this  case,  by  rule  of  the  court,  a 
prohibition  is  granted  (a). 


J  a)  In  1  Ventr.  236.  Bale  is  reported  to  have     Qu.  Whether  tithes  are  due   for   coech-honet 
C  that  no  tithes  are  to  be  paid  for  saddle-    kept  merely  as    such?     Jliorpe  ▼.   Bendlotfes, 
hanm.      (Undmaood    t.   CUM^n,  "tf|/ra   158S.    nf|mi  899.    3  Burn's  E.L.  474.) 


T  2 
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^^^''  Tt.  9Jac.    A.t).  l&U.    B.R. 

^*^'  '  -Awm.    [1  Bulstr.  108.] 

Though  the  NoTA,  Upon  the  Stat  of  2  &  S  JS.  6.  The  parson  libels  for  thbes ; 
be  in  fiicf  upon  which  the  case  appears  to  be  as  follows:  The  parishioner, 
set  out»  yet  who  was  to  pay  his  tithes,  sets  them  out  according'  to  the  statute; 
nOdJZ  ^^^  ^®y  being  so  set  out,  he  would  not  su£fer  the  parson  to  come 
I^M  to  and  take  them  away,  thinking  by  this  means  to  avoid  the  statute, 
•on  come  *  The  parson  thereupon  libels  in  the  spiritual  court  for  these  tithes: 
for  them  by  |||q  defendant  there  surmises,  that  he  did  not  hinder  him  from 

toe  uaual  •        /»  * 

way,  the      having  his  tithes,  but  saith,  that  he  hindered  him  from  coming  for 

'^^Xm  ^^^  ^°^  ^^y  (^'l^i^'^  ^^  ^6  usual  way),  but  that  he  might  have 

In  tbeipiri-  come  for  them  another  way;  and  upon  this  he  applies  for  a  prohi- 

taelcottit.    i)](i0D^  which  was  granted,  upon  a  supposition,  that  here  was  no 

question  at  all  as  to  the  payment  of  tithes,  but  as  touching  the  way 

to  come  for  them.     And  upon  this  whole  matter  the  parson  prayed 

a  consultation. 

The  whole  court  were  clearly  of  opinion,  that  such  a  setting  out 
of  tithes,  &s  it  appeared  to  be  in  this  case,  without  suffisring  the  par- 
'son  to  come  and  take  them  away,  was  a  fraudulent,  and  not  a  good 
and  sufficient  setting  out  of  tithes  according  to  the  statute,  and  as 
the  statute  requires,  which  ought  to  be  fruitful  and  effectual ;  for 
he  ought  to  set  them  out,  and  also  to  suffer  the  parson  to  oome, 
have,  and  take  them  away,  otherwise  the  mere  setting  of  them  out 
and  the  suggestion  of  the  way  are  to  no  purpose.  And  so^  without 
-any"  further  motion  or  argument,  by  the  rule  of  the  court,  a  con- 
sultation was  granted.     Quod  nota. 


[1573^  M.  lOJac.    A.D.  161«.    B.  R. 

4Set/nolds  v.  Greene,  (a).     [2  Bulstr.  27.] 

Wood  is  de  NoTC,  that  in  a  trial  at  bar  in  an  action  of  trespass,  the  question 
^SdZcTimt  arising  between  the  parson  and  the  vicar,  as  touching  tithe-wood, 
may  {MM  to  and  to  whom  the  same  belonged ;  as  to  this  by  the  opinion  of  the 
usage  un/  whole  court,  clearly,  the  parson,  de  tnero  jwre^  ought  to  have  the 
*^J*^^  t;ithe-wood,  if  the  vicar  be  not  endowed  of  the  same,  or  claim  to 
agtum  t  "have  it  by  prescription ;  but  without  such  a  dotation  or  prescrip- 
^y^       tion,  tiie  same  belongs  to  the  parson. 

t  Ro.  Aiyr.       Another  question  was  propounded  for  the  vicar,  wlio  entitled 

^5.  pi.8.    himself  unto  the  tithe-wood  by  these  words^  alteragium  et  ndnuUe 

Wood  T.      decimiCf  whether  these  words  will  carry  the  tithe-wood  to  him  or 

(«)  The  B#te  of  this  case  is  longer  In  the  oti-  thing,  but  what  the  reader  would  have  been  pro- 

gioal ;  but»  I  trusty  it  is  sufficiently  full  as  here  voked  to  meet  with,  but  tautology  and  nonsense, 

stated^  and  clearly  conveys  the  opinion  of  the  The  same  remark  applies  to  the  case  of  PothSl  r, 

oeiirt.     I  am  not  aware  that  I  have  omitted  any  May,  $upn  1571. 
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not. ,  As  to  this,  the  exposidon.  and'  true  definition  of  the  word  1619. 
*^  aUeragium^*  is  considerable,  and  to  whom  this  is  due*  Jlteragium^  Rmmauu 
as  was  observed,  is  that  which  is  due  to  be  served  at  the  altar.  v. 

Fleming  C.  J. — ^There  is  a  usage  here  laid  in  the  vicar  to  have     ^J]^* 
the  tithe-wood  by  reason  of  these  words,  aUeragia  et  mitmUe,decma  Green- 
the  which  the  vicar  can  no  ways  have  but  by  prescription,  or  such  ^^135. 
a  usage;  and  so  the  same  may  pass  by  these  words  alteragia  et  &  l^u. 
mnuUe  decinuej  and  the  usage  had  accordingly.    Also,  sheaves  of  g.p' 
com  have  passed  by  usage  to  the  vicar  by  the  words  aUeragia  et 
mimttce  decinue^  and  so  it  was  adjudged  in  the  court  of  Exchequer.. 

The  Judges  all  agreed  in  this,  that  by  these  words,  alteragia  et 
fninata  iednue^  by  usage^  tith&*wood  may  well  pass,  and  so  hath 
the  opinion  of  all  the  civilians,  been. 


P.  14Jac.    A.D.  1616.    B.  R.  [1574] 

Buck  V.  WHt.    [1  Ro.  Rep.  354f.] 

Buck  sued  Witt  in  the  spiritual  court  for  tithes,  and  now  TVttf-  Land  gam- 
man  prays  a  prohibition  i^pon  the  clause  in  2  &  3  £.  6.  respecting  .ea,  if  doc 


barren  land,  suggesting  that  the  land  for  which  the  tithes  were  d&*  barren  of 
manded  was  lately  gained  from  the  sea,  viz.  the  Severn^  at  the  tun, knot 
costs  of  the  tenant ;  that  it  was  before  merely  barren  land,  and  ^'^^  ^'^ 
that  no  grass  grew  upon  it,  and  therefore  he  submitted,  that  it  atatutoof 
was  barren  land  within  the  statute,  and  not  tithable  within  the  ^^^,^*^* 
tune  Innited  by  the  statute.  166.  s.c. 

Bridgeman. — ^The  land  in  question  is  very  good  Und,  and  bears 
com  without  any  charge  in  the  mannrance. 

Ceke. — It  was  holden  in  FarringUm*s  case,  that  if  a  man  stocks  up 
a  wood  and  converts  it  into  arable  land,  that  this  is  not  barren 
within  the  meaning  of  the  statute,  because  the  land  of  its  own  nature 
is  not  barren.  This  was  agreed  to  by  Dodderidge^  who  said,  that 
if  a  man  has  a  salt  marsh,  which  has  used  to  be  overflowed  by  the 
sea,  and  he  makes  a  fence  against  the  sea,  and  lays  it  down  in 
meadow ;  this  is  not  barren  land,  but  tithes  shall  be  paid  of  it,  for 
of  its  own  nature  it  is  not  barren.  To  which  Coke  assented,  and 
said,  that  such  land  only  shall  be  said  to  be  barren  9S  is  barren  of 
its  own  nature,  and  made  arable  by  labour,  (a) 

By  Cokey  Dodderidge^  and  Haughton^  the  land  in  the  case  at  bar 
is  not  barren  of  its  own  nature;  for  that  land  is  not  barren  which 
can  bear  com  without  costs,  as  this  does,  and  therefore  tithes  ought 
to  be  paid  for  it. 

Trolman. — But  in  this  case  the  party  has  been  at  great  costs  ixk 

*  I  ■■■■■!■  I  ■  ■     ■  ■  ,  '  I  ■       ■       I  I  1     ■       ■     IM   ■■ 

(a)  Or,  as  it  Mamf  better  stated  in  Bubtrode*%    very  great  ooiti  in  the  eitiwwdinary  manuring  of 
E^wrty  **  Barren  ground,  by  tiiis  itatute,  is  such    it.*' 
ground  as  wiU  not  bear  corn  of  itself  without 

T  s 
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1616.     TtMng  a  mound  to  make  diis  good  land  by  the  esdimon  of  dvft 
jj,,^      sea,  and  the  statute  was  made  for  the  enconn^;ement  of  good 
husbandry. 

By  the  Court. — ^That  is  all  one,  where  the  land  of  its  own  nature 
is  not  barren. 

The  prohibition  was  accordingly  refiised.  {a) 


Witt. 


1 1575  ]  M.  16  Jac.    A.  D.  1618.     B.  R. 

Moore  v.  J^uUock.    [Cro.  Jac.  501.] 
A  Rirmise        Prohibitiov  ;  the  sonnise  was*  that  the  tkhoi  of  Beamekide^  in 

in  pfobioi*      .  ^ 

tion  that  an  the  county  of  Derby,  was  seised  in  fie  of  the  rectory  of  Norton^ 
!«i»edin'fee  ^^^^^  ^^  appropriated  to  the  said  abbey  time  Whereof  &c.  and 
of  a  certain   was  seised  in  fee  of  a  close  called  the  Meatbm  Close,  in  Greenston,  in 
t^'tba^     the  parish  of  Norton  ;  and  held  the  said  dosei  and  took  the  profits 
proats         thereof  in  lieu  of  all  tithes  of  hay  within  the  said  hamlet  of  Greenr' 
lieu  of  the    ^^^ '  ^^  defendant  pleaded,  dial  the  id[>bot  was  seised  in  fee  of  that 
tithes  of       close  as  parcel  of  such  a  fiurm,  and  tnMrartod  that  he  had  it».  and 
fi(X»t  ^ '  ^^^^  the  profits  thereof  in  lieu  of  the  tithes  of  hay  in  the  said  bam» 
""^'^^^  dial   ^^ '  ^^^  ^^^^"^  being  joined  thereon,  it  was  found  for  ibe  |>laintiK 
it  was  given  It  was  now  moved  in  arrest  of  judgement,  that  the  swmise  was  not 
tiaMirome-  gp(A ;  for  he  dewing  that  he  was  seised  iii  fee,  that  is  as  parcel 
r^compence  of  the  glebe,  and  it  cannot  be  in  recoinpenoe  of  the  tithes :  but  it 
«tf thetitbes»  ougi,^  xo  have  been  shewn,  that  it  was  ^ven  in  andenft  time  in  re* 
compence  of  the  tithes,  or  that  he  and  his  predecessors  time  where- 
of, Kc.  have  had  the  occupation  of  that  clos^  and  the  profits  there- 
of in  lieu  of  tithes ;  and  not  that  he  was  seised,  which  shall  be  hh 
tended  as  parcel  of  the  glebe.     Sed  noH  allocatur  /  for  it  is  a  bfelter 
form  to  say,  that  he  was  seised  ih  fee ;  for  it  is  so  ancient,  that  it 
cannot  be  shewn  when  or  by  whom  it  was  giten :  but  having 
it  always  in  lieu  of  tithes,  it  is  good  enough,  and  shall  be 
to  be  given  before  time  wliereof,  &c.  in  recompence  of  the  tithes ; 
and  that  in  rq|;ard  of  that  land  the  discharge  of  those  tithes  had  its 
beginning:,  wherefore  it  was   adjudged  for  the  plaintifil      '^^ 
Supra  200.    $  Ed.  4.  14.  Co,  9  Rep.  fol.  44.  Pigot  and  Hem^s  case;  and  the 
•  Supra       case  otSomerton  v.  Dr.  Cotton*,  cited  in  Attsten  r.Pigot,f  whdre  saeh 
t  Supra       ^  prescription  was  held  to  be  good. 

SI  7.  -    ■ 

[  1576  ]  M.  10  Cat.     A.D.  16«4.     B*R. 

Tat/tor  V.  Wymond.     [Maynard's  MSS-  Reports,  13d.] 

If  a  parson       A  VICAR  libelled  in  the  spiritual  court  for  tithes ;  the  parishioners 
Sttas'in       pleaded  there  a  tnodm  decimaiidi,  and  the  plaintiff  confessed  it. 


(6)  See  Sherington  v.  Fleetwood,  mpm  189.     «•<»// v.  Terryj  ^23.,  khd  Jonet  ^*  Le  Dtundj  tupm 
II.  (6;,  where  the  cases  are  collected ;  also  Slock-     lfJ3S. 
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and  prayed  tithes  according  to  the  modus.     Upon  motion  a  pro*      lSS4f. 
hibition  was  granted  per  tot.  cur.  /  for  the  vicar .  ought  to  have  li-      ^  .^ 
belled  for  the  fnodus^  not  for  the  tithes  in  specie     But  upon  the         y* 
vicar  consenting  to  accept  the  niodus  without  cost%  the  rule  for    ^^fj^- 
the  prohibition  was  discharged,  which  the  court  would  not  do  but  kind  in  the 
i^x>n  those  terms,  because  his  suit  was  wrong.  coIIrt"*and 

a  modnu  bt  there  pkftded,  which  he  confewM  he  onnct  proond  for,  he  ought  to  have  sued  for  the 
modu$. 


H.    19  U  20  Car.  11.    A-  D.  1668. 

4 

Croucher  v,  Collins.    [Saund.  l^l.  B.  R.]  * 

.  Prohibition. — The  plaintiiflTdecIared,  that  from  time  whereof,  A  plaintiff 
&c.  there  had  been  a  rectory  impropriate  and  a  vicar  within  the  tion  decUr- 
parish  of  Cerhampton  in  the  county  of  Southampton ;  and  that  from  ^  "p?"  f 
time  whereof  &c.  there  had  been  a  great  quantity  of  arable  land,  to  be  dis- 
amountine   to  four   hundred   acres  and   more,  within  the  same  cj'a^edof 
parish ;  and  that  husbandry  had  been  much  used  there,  and  the  of  tithe  of 
greater  part  of  the  land  there  had  been  sown  with  grain  in  every  ^^'^'^^^ 
year;  and  that  the  corn  there  growing  could  not  be  preserved  as  fence  to 
without  fencing  the  lands  where  it  grows ;  and  that  the  tithes  of  ^^]^^ 
corn  so  fenced  had  been  always  paid  to  the  impropriator  of  the  parson 
rectory  of  the  same  parish.     And  the  plaintiff  further  shewed,  that  J^^.  ^^ 
within  the  parish  there  is  a  custom  for  underwood,  that  if  any  disallowed, 
person  cut  his  underwood,  and  use  the  same  for  fencing  the  corn,  aTerredthat 
the  tithes  whereof  are  paid  to  the  rector,  and  not  sold  or  otherwise  *«  «>™  f> 
disposed  of,  whereby  die  tithes  are  preserved ;  in  that  case  the  the  under, 
underwood  so  used  hath  been  discharged  from  the  payment  of  tithes  ^^^  ^^ 


to  the  said  rector.      And  the  plaintiff  further  shewed,  that  he  corn. 

himself  cut  down  underwood  witliin  the  same  parish  ;  and  that  all  |  q**^^'" 

such  wood,  without  any  sale  or  any  other  profit  made  thereof,  was 

used  and  applied  in  and  towards  the  makipg  and  repairing  of 

hedges,  inclosing  one  hundried  acres  of  arable  land  sown  with  corn 

for  the  preservation  of  the  corn  there  growing,  and  was  not  other-  [  1577  ] 

wise  disposed  of.     Yet  the  said  defendant,  being  impropriator  of 

the  said  rectory  of  Cerhampton^  had  sued  the  plaintiff  in  the  spiritual 

court  for  the  tithes  of  the  wood  so  by  the  plaintiff  cut  and  used, 

in  and  towards  the  fencing  of  the  corn,  whereof  the  defendant  bad 

the  tithes,  and  endeavoured  to  condemn  the  plaintiff  there  to  pay  the 

treble  value  of  the  tithe  of  the  said  wood  so  used.     And  although 

the  plaintiff  had  delivered  unto  the  defendant  a  writ  of  prohibition 

^o  stay  the  suit  in  the  spiritual  court,  yet  he  proceeded  afterwards, 

notwithstanding  the  said  writ,  in  contempt  of  the  king,  and  to  the 

damage  of  the  plaintiff,  &c. 

T  4 
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1668.  The  defendant,  as  to  the  contempt  in  suing  in  the  spiritual  court 

after  the  writ  of  prohibition  delivered  to  him,  pleaded  not  guilty  ; 


▼.         but  for  bavinff  a  consultation  he  demurred  to  the  declaration* 
*  And  it  was  argued  by  Jones  for  the  defendant,  that  the  custom 

was  void  and  unreasonable,  because  it  is  not  said  that  the  ccntd, 
which  was  inclosed  with  the  wood  cut  by  the  plaintiff,  was  his  own 
com*  And  it  would  be  unreasonable  that  the  rector  should  not 
have  tithes  of  the  wood,  if  it  were  used  fok*  the  inclosure  of  odier 
than  his  own  com;  for  in  that  case,  one  who  has  three  hundred 
acres  or  more  of  wood,  may  cut  it  down  and  give  it  all  to  whom 
he  pleases  to  inclose  their  com,  and  by  that  means  the  rector  would 
be  defrauded  of  hb  tithes  of  wood,  which  would  be  a  great  preju- 
dice to  him,  and  therefore  he  concluded  that  the  prescription  was 
void  and  unreasonable. 

For  the  plaintiff  it  was  argued,  that  thb  prescription  was  good 
enough ;  for  in  East  and  Hardin^s  case,  Cro.  Eliz.  499.,  it  is  said, 
that  if  one  cut  wood  for  fencing  his  own  com,  he  shall  not  pay 
tithes  for  it ;  and  so  it  is  said  in  the  parson  of  MiUenhaffi  case^ 
Moor  683.  And  The  DocUr  and  Student^  in  the  last  chapter,  c.  5.299. 
says,  that  a  county  may  prescribe  in  a  non  decimando  for  a  thing 
certain,  if  the  parson  has  other  sufficient  maintenance.     And  in 
Supra  217.    ^2  EUz.  Cro.  EUz.  736.  At*stin  v.  Pigotes  case,  and  Cro.  Jac.  581. 
8uprai575.  Moore  v.BuUocif  prescription  that  the  parson  had  such  land  in  lieu 
Su|M«200.   q£  tithes  is  adjudged  a  good  tnodusj  and  Pigoi  and  Hem^s  case, 
8upni67.    cited  in  the  bishop  of  Winchester's  case,  the  lord  of  a  manor  paid 
to  the  parson  6L  a  year,  and  for  it  had  a  tenth  part  of  the  com; 
this  is  a  good  prescripdon.     All  which  cases  prove,  that  if  die 
parson  has  a  recompence,  it  is  immaterial  whether  the  party,  who 
derives  the  benefit  by  the  non  decimando^  pays  towards  it  or  not* 
And  in  the  case  at  bar,  it  was  all  one  to  the  rector,  whether  the 
[  1578  ]  com  was  the  plaintiff's  own  com,  or  any  odier  person's,  so  Icmg  as 
he  had  the  tithe  of  it;  for  the  rector  has  no  loss  by  it.     Then  die 
plaintiff  has  no  more,  but  rather  less  benefit,  by  giving  his  wood  to 
his  neighbours  to  inclose  his  com,  than  if  he  had  inclosed  his  own 
com  therewith :  but  if  he  had  sold  the  wood  or  made  any  benefit 
thereof  it  would  be  reasonable  that  he  should  pay  tithe  for  it;  but 
it  is  expressly  averred  to  the  contrary.     And  so  the  plaintiff  has 
not  any  benefit,  nor  the  defendant  any  loss,  from  the  giving  of  the 
wood  to  inclose  the  com,  of  which  the  defendant  has  the  tithes. 
And  if  the  plaintiff  had  used  the  wood  towards  repairing  the  fences 
of  his  own  corn,  it  is  clear  that  it  would  have  been  a  good  pre- 
scription.    And  this  case  does  not  differ  in  effect  from  it,  for  the 
defendant  has  the  same  benefit  as  he  would  have  had  if  the  corn 
had  been  the  pbdntiff 's  own  com ;  wherefore  it  was  prayed,  that 
the  prohibition  should  &tancl« 
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But  the  whole  court,  without  any  r^ard  thereto^  adjudged  the      1668. 
prescription  bad,  and  that  the  plainti£F  could  not  give  his  wood  to     __^ 
any  other  person  to  inclose  com  without  paying  tithes  for  it.    And        v. 
it  was  so  adjudged,  and  a  consultation  awarded :  quod  nda.    Wylde 
Seijeant  and  Saunders  of  counsel  with  the  plaintiff 

Note,  that  Wylde  told  me  afterwards,  that  it  was  a  case  that  de- 
served greater  consideration  than  the  court  gave  it ;  and  that  he  did 
not  think  the  court  would  have  given  judgemeht  so  suddenly* 


CoOinM. 


p.  21  Car.  11.   A.D.  I67O.    B.R. 

Mr.  Justice  MoretarCs  Case.    [1  Ventr.  SO.] 

Mr.  J.  Moretqn  brought  debt  as  executor,  upon  the  2  &  S  £.  6.,  An  «u 
for  not  setting  forth  tithes  due  to  the  testator.     Upon  nil  debet  hnagLbt 
pleaded,  and  a  verdict  for  him,  it  was  moved  in  arrest  of  judge-  ^P^  ^  *  ^ 
ment,  that  this  being  a  forfeiture  given  by  the  statute  for  a  tort  done  not  mtdag 
to  the  testator,  the  action  could  not  be  brought  by  the  executor.  ***  *^^ 
To  which  it  was  answered,  that  this  action  was  maintainable  within  testator, 
the  equity  of  the  statute  of  the  4th  of  JB.  8.  which  gives  the  executor  1^*  ^^* 
trespass  de  bonis  asportatis  in  vitd  testatoris.'    So,  an  e;ectioneJlrm€e  9  KelkSosr. 
lies    upon  an  ejectment   done  to  the  testator;    and  trover  and  f^gg 
conversion,  where  the  conversion  was  in  the  time  of  the  *  testator.  S.P.  SirT. 
1  Cro.  297.  adjudged  (a),  that  an  executor  may  bring  an  action  g!^  ^^* 
upon  the  case  against  the  sheriff  for  an  escape,  upon  mesne  pro-  *[1579] 
cess,  suffered  in  his  testator's  lifetime.     And  the  court  were  clearly 
of  opinion  for  the  plaintiff,  and  said  it  had  been  formerly  resolved 
so  in  the  Exchequer  Chamber,  {b) 


M.  25  Car.  XL    A.D.  I67S.    B.  R. 

Fossett  V.  FrakkUn.    [Sir  Tho.  Raym.  225.] 

The  lands  were  parcel  of  the  possessions  of  the  prior  of  St.  John  Lands  for- 
of  Jerusalem,  and  came  to  the  crown  by  32  H.  8.  cap.  24.,  and  were  ^Ae  poi- 
parcel  of  St.  John^s  wood  in  the  parish  of  Marybone  and  Hamp*  seMMms  of 
stead;  and  whether  th^y  are  discharged  from  payment  of  tithes  by  S!  jS£^  ^ 
32  H.  8.  cap.  24.  was  the  question  upon  a  trial  at  bar,  and  a  spe-  ^J'snuc^ 
cial  verdict  found  thereupon.     But  it  seemed  to  Hale  Chief  Justice,  ^L^  oT 
that  they  shall  not  pay  tithes,  by  reason  of  the  word  (privileges).  ^  P^~ 
And  in  Whitty  v.  Weston  f,  Bridgman  32.  Latch.  89.  GodboU  392. 


J-  «SL         ^,«.  3  Kd>.90S. 

t  Supim  410.  217^  g^^. 


(a)  It  does  not  appear  to  hare  been  adjudged,  tut  not  against  them ;  which  the  court  agreed, 

for  Croke  ends  with  an  afSomatur,  And  RolU  with  And  per  JTeelmg,  Tfau  is  a  dutj  trebled  bj  the 

m  dubUatur.  statute  and  not  a  bare  penalty.    Vide  JTeflfe's 

(6)  Twytden  J.  said,  Ttie  constant  difference  report  of  this  case, 
hath  been  in  actions  by  ezecutora,  i^hich  lie  well, 
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1673.     pi.  478.    the  court  wtre  divided.      But  2  Cro.  &7.    Moor  ^\%. 
pi.  139L*     ConmaUis  v.Spurling^  in  debC  upon  2  E<L  6^  judgo* 


V*         meot  was  given  that  the  koids  are  tithabk ;  and  so  in  a  probibi- 

F^inBm.    ^^^  ^  BromUm  8.  20.+     Urrey  \.  Bamery  a^jomatwr..    But  Dyer 

224^"^       277  b.  pi.  60.  is,  that  thej  are  not  Uthable.     And  judgement  was 

t^^^^       afterwards  given  for  the  defendant ;  and  resolved  the  lands  are 

not  t»thaUe« 


H.  8Wil.III.    A.  D.  1695-     B.R. 

Gale  v.  Ewer.    [1  Coou  Rep,  22.] 

Tnrning  A  PROHIBITION  was  moved  kt  to  the  coDMStory  couit  of  Z^on- 

titLwttMJtM  don,  where  Eicer,  the  rector  of  Ingatestotie^  libelled  for  refusing 

■*  *  *!2?*'  to  set  out  tithes,  or  if  they  were  set  out,  such  setting  out  or  sever- 

floce,  aitiA  ance:t  was  in  the  absence  df,  and  without  giving  notice  to  the  rector ; 

^^2li^  and  also,  that  the  plaintiff  after  severance,  without  notice  to  the 

^opAtmct  rector,  took  the  nine  parts,   and  turned  his  cattle  into  the  mea- 

of  •refisiri  dows  where  the  tithes  were,  which  destroyed  and  consumed  the 

Co  sec  Mit  '' 

Mm.  tithes :  and  upon  a  suggestion,  that  by  the  statute  2  Ed.  6.  cap.  13. 

^[1580  J  all  the  king's  subjects  ought  justly  to  set  out  their  tithes,  &c.,  and 
that  the  plaintiff  had  separated  them  from  the  other  nine  parts ; 
and  whereas  the  exposition  of  all  statutes  belongeth  to  the  temporal 
judges ;  and  whereas  tithes  divided  from  the  nine  parts  are  lay 
chattels,  and  a  suit  for  trespass,  &Ck  is  merely  temporal,  this  motion 
was  made. 

And,  first,  it  was  urged,  that  the  spiritual  court  ought  not  to 
proceed  for  refusing  to  set  out  tithes,  but  for  the  subtraction  of  them 
only:  for  by  the  statute  2  Ed.  6.  c.  IS.  it  is  enacted,  that  if  any 
person  do  subtract  or  withdraw  any  manner  of  tithes,  &c.  the 
party  so  subtracting  or  withdrawing  the  same  may  or  shall  be 
convented  or  ^ued  in  the  king's  ecclesiastical  court,  &c.     And  the 
clause  which  gives  the  suit  in  the  spiritual  court  for  the  double 
value  says,  if  any  person  carry  away  his  com  before  the  tithe  there^ 
of  set  forth,  &c. ;  so  that  the  suit  in  the  spiritual  court  ought  to  be 
for  the  subtraction  only,  and  not  for  refusing  to  set  the  tithe  out : 
the  clause  which  provides,  that  all  the  king's  subjects  shall  duly  set 
out  their  tithes,  gives  the  penalty  of  treble  value,  but  the  remedy 
^  IS  by  action  of  debt  in  the  temporal  courts.     This  clause  for  the 
setting  out  of  tithes  is  introductive  of  a  new  law,  as  appears  by 
2  Inst  649. ;  and,  by  consequence,  the  expositon  thereof  appertain- 
eth  to  tiie  temporal  courts,  which  ought  to  judge  whether  the  tithes 
were  duly  and  without  fraud  severed  and  divided ;  for  the  manner 
of  tithing  ought  not  t6  be  governed  by  the  canon  or  civil  law. 

A  prohibition  was  granted.  Trin.  1  W.SfM.^  upon  a  snggestiop 
that  tithes  were  set  out    2  Vent.  48.    But  in  the  present  case  the 

15 
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court  did  not  incline  to  do  so ;  for  the  clause  whieK  gives  double     1695. 
value  for  carrying  away  corn,  &c.  before  tithes  set  out,  gives  >the       g^T' 
spiritual  court  cognizance  for  refusing  to  set  out  tithes.     2  RM.        r. 
jibr.  299.  k  1 5.  ^"^• 

Seeondly,  It  wns  urged,  that  the  spiritual  coffrt  oi^ht  not  to  ^^ »  b<a  ^ 
p^oc^ed  for  the  setting  out  of  titfaes  without  notice  given  to  t)^  ^^^^Sur 
f^lot ;  for  idthoitgh  the  ectlasiastkal  kw  requires  notice  to  the  ™^  ^^  ^ 
p^i^son  when  the  tithei^  ate  s^visfed,  jtt  the  common  law  requires  of  tbeset- 
Ac  [»uch  thing;  as  Huttm  satth  it  hath  been  adjudged,  Noy^  19.  ^^^^^ 
The  statute  2  Ed.  6*  c.  IS*  Saysonly^  it  shall  be  lawful  for  every  [  1591  ^ 
party  to  whom  any  of  the  said  tithed  ought  to  he  paid,  fltc.  to  view 
and  see  the  said  tithes  to  be  justly  and  truly  set  forth,  and  the  same 
quietly  to  take  and  carry  away,  &Cj  ;  and  although  it  be  that  as  to 
the  taking  and  carrying  this  statute  is  declaratory,  yet  as  to  the 
view,  it  is  introductory  of  a  new  law ;   as  It  appears  2  Inst.  650. 
And  the  penning  of  this  act  is,  that  it  shall  Jbe  lawful  to  view^  &c. 
which  shews  the  intent  of  the  legislature  was  not  that  the  parishion- 
ers should  give  notice  thereof;  and  that  no  nodce  is  necessary,  hath 
been  oftentimes  adjudged :  thus  13  Car.  1.  between  Chase  and  fVar^^ 
in  thb  court,  and  afiierwards  affirmed  in  error*    Siyk  342.  1  Mol. 
Abr.  643.  /.  30.     So  also  Trin,  iW.^M.  2  Vent.  48. 

And  of  the  same  opinion  was  the  court  in  the  present  case;  and 
a  prohibition  was  granted  as  to  the  suit  for  not  giving  notice  of 
setting  out  the  tithe.  It  was  urged  on  the  other  side,  that  this 
matter  ought  to  have  been  pleaded  in  the  spiritual  court.  But 
HoU  C.  J.  answered  to  that,  there  was  no  necessity  that  it  should 
be  so  pleaded ;  fofasmach  as  it  Appears  upon  tlie  face  of  the  libel, 
that  the  suit  wits  fot  setting  out  tithes  without  ^ving  notion  It 
would  have  been  otherwise  if  the  siiit  hid  been  for  refusiilg  to  set 
out  tithes^  The  pled,  thM  the  tithes  were  sevefedf  is  no  gdod  cbusd 
for  a  prohibition,  unless  they  refute  that  plea  for  wuit  of  notice 
given  of  the  severance.  But  H6U  C.J.  thought  the  ttirning  of 
cattie  ilito  the  tithe  made  it  a  fraudulent  severance,  and  that  a  suit 
might  be  maintained  for  it  in  the  spiritual  court. 

Tr.  li  Atitl.     A.t).  1713.    Scac, 

Nicholas  v.  EUiott.    [Dod's  MSS.] 

Upon  a  eas6  stated  and  argued,  Cur^  resolved,  that  fish  in  a  pond  fSf^^. 
caught  knd  sold,  are  not  litbable  sans  customer  as  deer  in  a  park,  Deer.  58S» 
rabbits  in  an  inclosed  warrra,  for  they  are  wild  in  their  nature,  and  ^^\^^* 
ykasi  in  the  reality^  for  they  go  to  the  heir.   HcUey  147.   Litt.  311.  Mr.  cW't 
1  Mo*  jiDtiG55'f~Bi  JxuiTch  S6.     Httffte$A%  6^9.  FF.i 55. 

»  2  £qu.  Ca.  Abr.  7S4. 
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^^^^'  H.  2  Geo.  I.    A.D.  1715.    Scac. 

Underwood  Y.  Gibbon.    [Bimb.3.3 
Resolved  by  Bwy,  Pricey  and  Mountagutj  baions,  that  the  tithes 


Gvboottm 

ac. 

1  Wood's  for  dqMsturing  unprofitable  cattle  ought  to  be  paid  by  the  occo- 
ActenaDt-  ^^  ^  ^^  ground,  and  not  the  agistor  (a);  and  byXord  C.B. 
titbeisiMj-  Bmy^  and  Pricey  comtnL  Mouniague^  that  saddle-horses  shall  pay 
^^^^^  no  tithes  {b\  any  more  than  cattle  for  the  plough  and  pul,  or  cattle 
not  the  killed  for  the  use  of  a  man's  own  fiunily,  in  respect  of  the  profit 
2anooe b  ^1^  Otherwise  accrues  to  the  parson  finnn  these. 

daefcriMlchorwi^  pniitiiife»  or  cattk  killed  fiv 


H.  12  Geo.  L    A-  D.  1725. 

GeaU  V.  Wyntaur.    [Bunb.  21 1.] 


Pies  of  a         Bill  for  tithes  as  vicar  of  Bishods  LudiatL  m  the  county  of 
vcidictto     Somerset^  sets  forth  a  former  bill  in  this  court  in  ITIT*  and  a  decree 


in  I7I89  for  these  tithes,  after  issue  to  try  moduseSy  and  verdict  far 

Allowed  ID  the  plaintifl; 

^^  ^  The  defendant  pleads,  that  in  Trinity  Term  1721,  he  preferred 

kind.  his  bill  in  the  court  of  Chancery  to  establish  the  modusoy  which 

171S.  ^^^  thereupon  decreed  to  be  established ;  and  he  pleads  the  same 

s^Wood's  verdict  and  decree  in  bar  of  the  plaintifiTs  now  demand ;  and  die 

'  (dea  was  allowed  jxr  totam  curiam. 


P.  30  Geo.  II.    A.D.  1747-    Cane 

CarU  V.  BalL    [1  Ves.  3.     Reg.  Lib.  1746.  A.  fo.  704.] 

&C.  The  bill  was  brought  by  the  plaintiff  as  administrator  of 

%^^y^'  brother,  late  vicar  otH^^far  arrears  <^  tithes  in  kind,  due  during 

tttpoitti,  the  vicar's  incumbency.    The  defence  made  was,  diat  the  vicar  was 

l^'^T^'  never  endowed,  and  that  there  was  a  yearly  composition  by  way  of 

finfing  in  »  modus  of  17<.  in  lieu  of  all  manner  of  tithes,  which  the  defendant 

i2iii^^  attempted  to  prove  by  receipts  of  former  vicars,   and  evidence 

kind,  end  that  tithes  in  kind  were  not  paid  within  die  memory  of  man.    The 

bdng  eet  plaintiff  was  obliged  to  prove  the  endowment,  as  his  brother  was 

up,  wtndi  only  vicar  and  not  rector,  which  he  ofiered  to  do,  by  produdng  a 

in  its  i»-  grant,  in  the  year  1209,  by  die  abbot  and  convent  of  Z^nz  in  Nor- 


^^^^  mandy  to  the  vicar  of  this  parish,  as  evidence  of  endowment  of  all 
manner  of  tithes ;  but  it  was  not  suffered  to  be  read,  as  it  was  not 


^^  ^^      shewn  to  have  come  out  of  that  monasteiy.    The  plaintiff  next 
icooTcr  in     produced  diree  terriers,  the  first  of  which  was  in  16S8 ;  die  read- 


(a)  FiAtr  v.  Jf^ampnj  supra  6S6.     Xinkaw  v.  Ida,  ncpra  85% 
(6)  JPMhia  Y.  Mayt  t^pra  1512. 
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i))gof  which  was  allowed  as  being  evidence,  though  not  conclusive :      174<7. 
It  never  was  disputed  in  the  Exchequer ;  and  even  the  parson's 
books  have  been  read.  ▼. 

Ijord  Chancellor.  —  This  is  a  very  unusual  demand.  The  question      ^^' 
is,  if  the  plaintiff  has  shewn  an  original  right  in  the  vicar  to  the  tiuu  suit  the 
payment  of  tithes  in  kind,  and  if  the  nwdus  be  a  sufficient  bar  |J|^]^such 
thereto*  The  modusy  as  stated  by  the  answer,  is  not  sufficiently  laid  modn*. 
even  in  point  of  law,  nor  is  it  sufficiently  proved.    The  first  objec- 
tion thereto  is,  that  no  time  of  payment  is  shewn :  that  was  formerly 
necessary,  in  the  Exchequer ;  but  that  court  has  since  very  justly 
departed  firom  that  rule;  however,  the  saying  that  it  was  to  be  paid 
yearly  is  too  uncertain.     But  the  principal  ground  of  the  insuffir 
ciency  of  the  modus  is,  that  it  is  not  said  by  whom  to  be  paid ; 
which  is  necessary  in  order  to  shew  against  whom  die  parson  has 
remedy  for  that  customary  payment  Richards  v.  Evansj  and  Mitchel  Supn  sos. 
V.  NeaL    (2  Ves*  679.)    Then  considering  it  upon  the  ei^dence, 
there  is  no  proof  of  an  entire  modus  of  175.,  but  only  that  it  was 
paid  separately  and  by  contribution ;  nor  do  the  receipts  import  a 
modus.    But  as  to  the  plaintiff's  demand,  this  case  stands  in  a 
different  light :  here  is-  no  evidence  of  payment  of  tithes  in  kind, 
which  is  more  material  in  the  case  of  a  vicar  than  of  a  rector,  who    « 
is  of  common  right  entitled  to  tithes,  and  non-payment  cannot  be 
alleged  by  prescription  against  him ;  but  a  vicar  being  entitled  to 
tithes  in  kind  against  common  right,  must  shew  an  endowment 
either  actual  or  by  collateral  evidence  of  such  usage,  of  which 
there  is  none  here.    The  usage  of  this  parish  shews  there ,  must 
have  been  some  subsequent  endowment;  but  as  the  original  thereof 
cannot  be  read,  the  court  must  take  it  on  the  evidence  produced, 
which  does  not  prove  that  tithes  in  kind  were  ever  paid,  for  the 
terriers  are  dark  and  do  not  import  such  pa3rment ;  and  I  much 
question  whether  there  is  any  instance  of  a  decree  for  such  pay- 
ment where  there  b  no  evidence  of  it,  though  there  might  be  in 
the  case  of  a  rector ;  therefore^  though  the  modus  is  insufficient, 
there  is  sufficient  in  the  defendant's  answer  to  entitle  him  to  object 
to  the  plaintiff's  right,  which  he  not  having  proved,  he  cannot 
have  a  decree ;  nor  yet  should  his  bill  be  dismissed,  but  some  other 
way  of  relief  be  found.     Let  an  issue  b^  directed  to  try  whether 
the  vicar  was  in  his  life  entitled  to  the  payment  of  tithes  in  kind. 

The  plaintiff  had  time  and  opportunity  given  him  to  establish 
tbis  ancient  endowment,  and  to  examine  it  by  commission,  which 
was  not  executed.  The  jury«found,  that  the  vicar  in  his  life  was  not 
entitled  to  those  tithes  in  kind;  and  the  bill  was,  July  17th,  1749, 
dismissed  with  costs  at  law,  but  not  in  this  court. 

But  Lord  Chancellor  then  said,  that  as  to  the  modus  which  is 
admitted  by  the  answer,  the  plaintiff  is  entitfed  to  the  arrears 


r. 
SaU. 
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1747*     .tb^9?eof  duiiag  hia  brother's  life,   optwiths^ncliog  the  objectioa 
^^^^^       4»ken  by  the  de&ndout,  tl^t  the  bUl  was  bax€lj  for  tithes  AD  kii^ 

the  plaintiff  himself  insisted  that  the  modus  was  Qot  gopcl*  An  issi^e 
(Could  Aot  properly  be  directed  on  the  modus,  Jbecause  ihat  .would  be 
Admitting  soxn^  kind  of  endowmecit  or  other,  and  ezduding  the 
^ther  point;  such  an  jss^e^  therefore,  was  dii^ected  as  voold  (ake 
:in  botih.  it  often  happens,  hotik  in  the  ecclesiastical  CQint  and  tl^ 
court  of  Exchequei^  that  on  the  dismissing  a  bill  brou^t  baicely 
fQT  tithes  in  kind»  -the  plaintiff  may  yet  ha^e  a  decree  £>r  a  modttf 
jadwttod  by  the  defend^t's  answer  ^  and  it  is  4he  ^ame  in  this 
oouitf  ^ince  k  is  a  good  modus  in  its  nature,  axiA  ooiy  imperfectfy^ 
sat  forth  in  the  answer,  in  not  allying  that  it  was  |Miyi^le  by  the 
oac^piers  of  the  lanc^  thoogb  there  wi^t  be  moce  in  it  if  it  wiis 
Aqt,good  in  its  natinre. 

A,D.  1756,    InCh. 

l^.  ,Lib.  B.  .1755,  fo.  93,  94.  357.  532.] 

Sir  Humphrey  Monoua:,  Bait,  and  Dame  Elizabeth  his  wife^  late 
Elizabeth  Jones,  widow  and  executrix  of  Charles  Jones  deceased, 
V.  John  Jrcher  Shish,  and  others.     [MS.] 

Length  of        The  hill  stated,  that  the  parish  of  WaUham,  ffUas  JVaUham  Hobf 
itoe^l^uf.  CrosSy  \xx  the  counly  of  Essex,  contained  four  hamlets,  vif^  Town- 
fident         ^de,  Upshire,  fJo^jufiM^  axASegoardstoneg  |u\d  that  <C%ar/es  Jiwvs 
^^  Ml      ^^  entitled  for  life  to  the  trjost  of  .pne  ipoiety  of  the  great  and 
■cmnt,      sn^all  tithes  within  three  of  the  said  hwiilet%  .viz.  Tovcnside,  Up-' 
entitled  to    ^shire,  and  Hoh/Jield:  and  that  he  was  j)os8essed  of  the  other  moiely 
bad^«*     '^  ^^  ^^  'tithes,  .under  leases  from  Peter  EUyer,  commenoing  at 
legal  estate,  Michaebms  1728,,  for  .the  term  of  elesirQu  years;  and  that  he  died 
^dw*^      on  the  21st  of  M<irch  jl739,  ^without  iasu^   learing  the  plaintiff 
ditabiUtyof  Elis^.  Monoufi  his  wjdow,  and  .executrix  ,pf  his  will,  which  st)e 
l"e^%i&c"  diilyiproved:  .that  the  defendant.Jate  'Archer  Shish,  qr  tbe.othw 
*[  1 583  j  dei^dant^  ihisr tenants,  had^  from  Micha^lma^  1728^  .to  il^ficsiaefoMu 
11$%  .been  the  .occupiers  of  four  Sunp3  within  ^ftbe  said  parish  pf 
PWthasn^  and  hadiiad  thevefrom  several  titbable  matters,  ,^e  t^^ 
of  which  *they 'had  re&sed  to  .account, for  either  to  .th(&  said  C^ar&s 
Jones  in  his  lifetime,  or  to  the  plainti£&  since  his  death.     The  bill 
(then  suggested,  that  the  defendant  Shish  had  agreed  to  indeipmfy 
'the  other  defendants,  his  tenants,  in  refusing  to  pay  the  tithes,  and 
to  tal^e  upon  himself  to  satisfy  the  plaintifis  for  same:  that  upon 
(the  I  death  of  the  said  -Charles  Jones,  sir  Charles  Wake  Jones,  who 
was  the  next  remainder-*man  in  tail,  commenced  a  suit  in  this  court 
against  defendant  Shish,  and  his  tenants,  and  by  decree  thorein  esta- 
blished his  right  to  the  tithes ;   and  that  thereupon  the  arveais 


U     — 
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thereof,  from  Lady^day  1740,  were  paid  to  the  said  sir  C.  JoneSf     1756. 
wad  that  ever  since,  he  or  the  persons  claiming  under  him,  had  duly   "TI~I 
received  some  rent  or  -cocnpositioin.for  such  tithes.     The  bill  there-         v. 
fere  prayed  an  account  of  aU  the  tithes  vihixSa.  had  arisen  on  the      ^''^' 
faid  four  fiurms,  Iromf  Michaebnoi  1728  to  Michadmas  17S9,  «id 
that  tlie  plaintifis  m^ht  receive  satis&ction  for  the  same. 

Defendant  SiiA  in  his  answer  stated,  that  his  fether  was  in  pos- 
session of  the  farms  in  questiosi  ifrom  1728  to  17i{2,  when  he  died; 
and  that,  from  the  death  of  his  &ther  to  the  year  1741,  when  de- 
fendant came  of  age,  Samuel  F&rster  and  Hehecca  his  wife,  formerly 
Rebecca  Shisli,  as  the  executors  of  the  iwiU  of  defendant's  fether, 
and  as  defendant's  guardians  daring  his  in&nqfr,  >were  in  possession 
of  the  said  farms,  and  received  all  the  rents  thereof,  and  that  thegr 
flever  paid  any  part  of  «uch  Taststo^defendant,  ^ut  embesEled  and 
apfflied  the  same  to  their  own  use,  and  had  left  the  kingdoin ;  and 
he  insisted,  ^t  he  -was  not  liable  to  pay  any  tithes  to  the  plaintiffi, 
because  he  was  not  in  possession  of  the  lands  in  question  till  after 
the  said*C%ar/^5  Jbn«/s  death,  and  did  not  receive  any  rents  of  the 
said  lands  during  any  part  of  the  time  for  which  tithes  were  de- 
manded by  the  bill;  and  he  positively  denied  any  agreement  to  in- 
demnify any  of  the  tenants  in  their  rdusaH  to  pay  tithes,  or  to  take 
upon  himself  to  pay  the  plaintifi  what  ihey  should  appear  to  be 
entitled  to;  and. he  and  the  other  defendants,  his  tenants,  objected 
to  the  plaintiiTs  right  to  the  tithes,  and  to  the  payment  thereof,  on  [  1534  ] 
account  of  the  length  of  time  since  the  r^ht  to  the  tithes  arose,  and 
the  dehty  in  suing  for  the  same. 

Lord  G^mmiasioner  Smytke.  —  This  is  a  bill  brought  by  lady 
Manaux^  as  executrix  of  her  late  husband  Charles  %fone$j  for.tith^ 
from  Michaelmas  1728,  to  Mkhadmas  1739.  It  appears,  .that 
Charles  Jones  was  entitled  for  life,  to  one  moiety  of  ^uch  tithes,  and 
possessed  of  the  other  moiety  under  leases  for  eleven  years,  com- 
mencing at  Michaelmas  1728 ;  but  no  demand  was  set  up  by  Jones 
for  such  tithes  in  his  life,  or  by  his  executrix  at  his  death.  In  1752, 
sir  Charles  Wake  Jones  obtained  a  decree^  establishing  his  right  to 
a  moiely  of  the  tithes  as  next  remainder-man;  and  directing  pi^- 
<ment  of  such  tithes  from  Michaelmas  1 739,  against  the  said  defend- 
ants, which  were  accordingly  paid.  It  is  clear  that  a  right  to  these 
tithes  did  belong  to  Mr.  Jones ;  and  that  it  was  a  Ic^  one  also : 
but  he  never  exerted  it.  The  question  then  is,  whether,  under  the 
etreumstances  of  the  case^  the  court  ought  to  relieve  the  plainti£& 
-Bgainst  the  tenants.  As  against  Skishy  there  can  be  no  relief,  for  he 
never  received  the  rents;  there  is  no  evidence  to  charge  him,  nor 
was  any  indemnity  promised  by  him.  The  loss  then  must  fall  some 
^ere.  Where  ought  it  to  fall?  Mr.  Charles  Jones  is  only  blame- 
able.     It  is  objected,  that  these  tithes  had  be^i  paid  before;  if  so, 
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1 756.  Mr.  Jones  was  apprized  of  his  right  But  presumption  of  paymoit 
*][^jj^  cannot  take  place  here,  for  it  is  insisted  that  they  ouf^t  not  to  be 
▼•  paid*  It  is  a  right  rule,  that  where  a  man  is  apprised  of  his  right 
and  does  not  assert  it  at  that  time,  that  he  loses  his  ri^t,  as  in  the 
case  of  building  on  his  land ;  and  as  Mr.  Jones  never  asserted  this 
right  which  he  was  apprized  o^  he  ought  to  lose  it.  But,  after  the 
death  of  JoneSy  his  executrix  does  nothing  from  1739  till  1753; 
no  demand  at  all  during  that  time;  length  of  time  ought  therefore 
to  be  conclusive  against  the  plaintiffi. 

Lord  Commissioner  Wiknot. — This  b  a  clear  case  not  to  relieve. 
I  never  heard,  diat,  except  in  infimcy  or  coverture,  tithes  were  ever 
carried  back  so  fiur  as  this  bill  has  carried  them*  To  be  sure  it  is 
often  said,  that  the  statute  of  limitations  is  no  bar;  but  though 
that  be  so,  yet  it  is  discretionary  in  the  court  how  bx  they  will 
cany  this  claim  back.  If  Jones  himself,  in  1739,  had  brou^t  a 
bill  for  tithes  fix>m  1728,  I  do  not  think  the  court  would  have  de- 
creed it;  if  so,  much  less  in  the  present  case,  where  the  executor 
of  the  person  who  deserted  his  right  brings  die  bilL    Mr.  Charles 

/Jones  knew  his  right;  he  did  not  assert  it,  and  therefore  it  is  a 
waiver  of  that  right.  But  there  are  several  additional  reasons  why 
the  plaintiffi  should  not  be  relieved  in  this  case;  viz.  there  is  no 
proof  that  ^ish  ever  received  tithes  or  rent  for  them :  and  if  there 
b  no  reason  for  Shish  to  pay,  much  less  shall  the  tenants  pay.  It 
was  the  fault  of  Jones  to  lie  by,  and  su£kr  die  tenants  to  pay  the 
rent ;  his  executrix  shall  not  now  come  and  demand  it  Length  ci 
time  operates  in  various  ways.  First,  as  presumption  of  payment 
Secondly,  as  a  reason,  where  a  party  is  guilty  of  gross  negligence, 
and  rebuts  his  equity ;  and  dierefore  it  would  be  a  very  dangerous 
precedent  to  relieve  in  the  present  case. 


P.  15  Geo.  m.    A.D.1775.    Scac. 

AUoU  V.  Wilkinson. 
S.C.  The  bill  stated,  that  the  plaintiff  was  inducted  into  the  rectonr 

S  Wood's 

Deer.  49S.  ^^  parish  church  of  the  consolidated  parishes  of  Bumham  Saint 
s  Bro.  Manfy  otherwise  Bumham  fVestgate  and.  Ui^  in  the  county  ci 
rsd  edit.)*  Noifolky  and  thereby  became  entided  to  the  glebe  lands,  and  the 
In  what      great  and  small  tithes,  and  other  ecclesiastical  dues  thereof;  and  also 

-^«n  Old   " 


map  of  an  that  the  glebe  lands  belonging  to  the  said  parishes  consisted  of 
'^l^  '*.  small  pieces  of  land,  lying  dispersedly  in  the  common  fields^  con* 
denoe  to      taining  about  one  hundred  acres,  and  had,  formerly,  certain  meXe& 


S!^~^  and  bounds  to  distinguish  the  same :  that  the  defendant  for  several 
and       years  before  and  since  the  plaintiff  was  inducted  into  the  rectory 
and  parish  church,  was  possessed  of  a  considerable  estate  in  the  said 
parishes,  consisting  of  a  great  number  of  pieces  of  land,  dispersed  in 


of  a  pwti« 
cnlar  at* 
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the  said  open  and  common  fields*  intermixed  with,  or  adjoining  to     1775. 
which,  all  oc  most  of  the  glebe  lands  lay;  that  the  defendant  let      ^^^ 
out  part  of  his  lands  to  tenants,  and  kept  part  thereof  in  his  own        v. 
manurance,  and  that  the  defendant  taking  advantage  of  the  plain-    ^*'^^'*'^ 
tifi^s  predecessors,  and  having  formerly  rented  such  glebe  lands,  had 
gotten  the  same  into  his  possession,  and  let  some  of  the  said  glebe 
lands,  together  with  his  own,  to  several  of  his  tenants,  and  kept 
the  rest  in  his  own  hands;  and  that  the  metes  and  bounds  being 
destroyed,  the  plaintiff  was  unable  to  distingubh  which  were  glebe 
lands^  to  bring  an  ejectment  for  them;   and  that  the  defendant  [  1586  ] 
refused  to  pay  him  rent  for  the  same,  or  set-  out  such  lands:  and 
after  charging  several  matters  relating  to  tithes  and  Easier  offer- 
ings, the  )>ill  prayed,  that  the  defendant  might  pay  rent  for  the 
glebe  lands  so  in  his  possession  from  the  time  the  plaintiff's  right 
accrued,  and  deliver  up  to  the  plaintiff  the  possession  thereof^  and 
disclose  the  metes  and  bounds,  and  discover  and  account  for  the 
said  tithes  and  Easier  offerings. 

The  defendant  appeared,  and  put  in  his  answer  to  the  said  bill, 
and  thereby  admitted,   that  the  plaintiff  was  rector  of  the  said 
parishes,  and  entitled  to  all  the  glebe  lands  belonging  to  the  saio^^ 
rectory,  and  to  the  great  and  small  titheS}  and  other  ecclesiastical 
dues  thereof. 

The  defendant  did  not  know  whether  the  glebe  lands  belonging 
to  the  said  parishes  did  or  did  not  lie  dispersed  in  and  over  the 
open  and  common  fields  within  the  said  parishes,  or  whether  they 
did  or  did  not  contain  one  hundred  acres,  or  what  other  number 
of  acies,  or  whether  they  had  not  certain  marks,  metes,  and 
boundary  marks,  to  ascertain  the  same;  but  had  seen  a  copy  of  a 
terrier,  dated  2Sd  Jime  1 75d,  whereby  the  glebe  lands  were  made 
forty-nine  acres,  two  roods,  twenty  poleS|  lying  dispersed  in  the 
fields^. 

The  defendant  admitted  he  was  owner  of  an  estate^  and  of  a 
great  many  parcels  of  land  lying  dispersed  in  th^  common  fields, 
but  did  not  know  whether  the  same  were  intermixed  with,  or 
adjoined  to  the  glebe  lands,  and  having  purchased  the  said  estate  as 
aforesaid,  denied  that  he  or  his  tenants,  to  his  knowledge  or  belief 
had  any  of  the  said  lands  in  his  occupation,  or  that  the  defendant 
had  defaced  any  of  the  land-marks,  and  believed  the  lands  could 
not  be  distingubhed  from  any  other  lands  lying  in  the  said  fields, 
and  did  not  claim  title  to  any  lands  that  had  not  been  fairly  and 
bond  fide  conveyed  to  him. 

He  said,  that  he  had  heard  and  believed  that  the  late  incumbent 
Mr.  Smithy  some  time  in  the  year  1761,  before  hb  deatli,  procured 
a  commission  to  be  issued  out  of  the  ecclesiastical  court  of  Norwich^ 
to  certain  commissioners,  upon  a  petition  of  the  defendant  and 
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1 775.  himself,  to  inquire  and  ascertain  what  were  the  glebe  lands  within 
the  said  consolidated  parishes  belongbg  to  the  re^or  thereof;  but 
▼.  though  endeavours  were  used,  as  the  defendant  was  informed,  to 
Wiiimmfu  ascertain  what  were  the  glebe  lands  belonging  to  the  said  parishes^ 
and  the  quantity,  value,  and  situation  thereof,  yet  they  could  not  be 
discovered,  therefore  no  further  proceedings  were  had,  or  the  com- 
mission returned. 

Upon  the  hearing  of  the  causey  the  court  of  Exchequer,  <m  the 
22d  May  1775,  ordered  that  it  should  be  referred  to  a  trial  at  law 
C  1587  ]  in  a  feigned  action,  to  be  for  that  purpose  brought  in  the  office  of 
pleas  of  the  said  court,  upon  the  following  issue;  (to  wit,) 

**  Whether  the  defendant,  by  himself  or  his  tenants,  was  in  pos^ 
session  of  ninety  acres  of  glebe  lands  belonging  to  the  plidntiff  as 
rector  of  the  consolidated  parishes  of  Bumham  Saint  Mary^  other- 
wise Bumham  fVestgate  and  Ulpk^  in  the  county  of  Narfblk  "  and 
if  the  jury  should  find,  that  any  more  or  less  than  ninety  acres 
of  glebe  land  were  in  the  possession  of  the  defendant  or  his 
tenants,  that  the  same  should  be  indorsed  on  the  postea^  and  thai  all 
books,  papers,  and  writings,  in  the  custody  of  either  of  the  said 
parties,  should  be  produced  at  the  trial. 

The  issue  was  tried  at  the  summer  assizes,  1776,  for  tfie 
county  of  Norfolk^  before  Mr.  Serjeant  Sayer^  by  a  special 
jury,  when  several  matters  were  given  in  evidence  for  the 
plaintiff,  and  particularly  a  terrier  of  5th  June  1706,  signed  by 
the  rector,  the  two  churchwardens,  and  some  others  of  the 
inhabitants,  which  was  objected  to  by  the  de^dant's  counsel,  as 
neither  the  owner  nor  occupier  of  the  lands,  now  in  the  estate  of 
of  the  defendant,  had  signed  the  same;  but  the  judge  was  of  opinion, 
that  as  the  terrier  was  signed  by  the  churchwardens  and  other  in- 
habitants, that  it  was  good  evidence:  the  said  terrier  contained 
sixty-three  acres  of  land  abutted,  and  twenty  acres  in  certain 
lands  called  the  Brecks  and  Fotdd  Courses^  not  abutted. 

The  next  evidience  produced  by  the  plaintiff  was  a  map,  inti- 
tuled, ^*  An  exact  description  of  the  parishes  of  Bumham  WestgaU 
and  Bumbam^Norton^  in  the  county  of  Nor/bik^  setting  forth  their 
joint  and  several  lines  of  perambjilation,  with  all  parcels  of  land,  as 
they  were  then  divided,  lying  within  tlie  said  parish  of  BumAam 
Westgate^  and  part  of  the  parcels  of  land  lying  within  tl^e  said 
parish  oi  Bumham  Norton :  also  some  parcels  of  land  lying  in  the 
adjacent  parishes,  surveyed,  measured,  and  delineated,  at  the  ap- 
pointment of  ThoTfias  Soame^  esq.,  lord  of  the  lordships  and  manors 
of  EeynhaMf  alias  Leahamsj  alias  Bumham  Lexhams,  and  PoUtcad 
Hallj  lying  within  the  said  parishes,  A.  D.  1648,  per  Johi  Kersey 
philomath."  Thfe  map  was  produced  by  the  defendant,  in  obe- 
dience to  the  order  of  the  :court  of  Exchequer. 
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Tli'fr  defendant's  ootmsel  objected  to  the  map  being  admitted  as     1775. 
eridence;    but  thejudge»   not  thinking  it  necessary  to  decide       ^,^^^ " 
whether  the  map  was  strict  l^;al  evidence  or  not,  declared  his         ▼. 
opiniop,  that  as  by  the  order  of  the  court  of  Exchequer  (which    'Wiiwwi. 
was  a  court  of  equity,  and  therefore  allowed  a  greater  (a)  latitude  of  [  1588  ] 
evidence)  the  defendant  was  directed  to  produce  at  the  trial,  maps, 
field  books,  and  papers,  and  had  produced  that  map,  it  was  ad- 
missible. 

In  the  said  map,  the  glebe  lands  of  the  rector  of  Bumham  West" 
gate  w«re  marked  with  the  letter  (M),  those  of  the  rector  of 
JSurnham  NoHon  with  the  letter  (N),  and  those  of  the  rector  of 
Sfornham  Ulpk  with  the  letter  (O),  but  tlie  quantity  of  such  piece 
was  not  expressed.   . 

John  Willock^  a  land  surveyor,  a  witness  for  the  plaintiff,  deposed^ 
that,  upon  measuring  the  lands  marked  M.  N.  and  O.  in  the  map^ 
by  a  scale,  he  found  the  quantity  of  the  lands  abuttaled  sixty-four 
pcres  and  thirty-four  poles,  and  the  quantity  of  lands  not  abuttaled^ 
twenty  acres  and  twenty-six  poles. 

.  John  Hv^ns^  another  witness  for  the  plaintifi^  deposed,  that  he 
knew  all  the  pieces  so  made  up  by  the  terrier,  the  map«  and  the  sur- 
veyor, and  proved  the  possession  of  these  lands  in  the  defendant  ^r 
his  tenants;  the  contents  of  each  piece  were  taken  down,  not 
fifom  the  terrier,  but  from  WtUod^s  admeasurement;  and  it  ap* 
peared  in  many  instances,  upon  comparisons,.  thal>  the  contents  iq 
Ae  terrier  did  not  agree  with  his  admeasurement,  and  that  several 
pieces  of  land  were  marked  M.  N.  and  O.  in  the  map,  which 
were  not  mentioned  in  the  terrier :  so  that  the  evidence  of  the 
terrier,  the  map,  and  the  surveyor,  contradicted  each  other. 

Edward  Merremint^  another  witness  for  the  plaintiff,  and  Jf^gf- 
ginsy  the  former  witness,  swore,  tliat  Mier  Balks  had  been  ploughed 
up  by  the  defendant's  orders. 

On  the  part  of  the  defendant,  two  old  terriers  were  produced ;  one 
of  the  year  1709,  containing  fifty  acres,  two  roods,  twenty  poles; 
the  other  of  the  year  1716,  containing  forty-seven  acres,  one  rood^ 
twenty  poles;  and  were  both  signed  by  the  rector  of  the  consolida- 
ted parishes  of  Bumham  St.  Mary^  otherwise  Burnham  JVes^ate 
and  Uijphf  for  the  time  Being :  and  there  are  ten  other  succeeding 
terriers,  none  of  which  exceed  fifty  acres,  and  differ  from  each  [  1589  ] 
other  only  in  small  quantities. . 


(a)  I  alwqrs  undentood,  tiiat  courts  of  equity  only  directs  the  mere  production  of  them ;  toe 

lield  ihemielTes  strictly  bound  to  tdbere  to  the  othemiae  deeds  ordered  to  be  produced  must  bo 

rules  of  law,  as  to  evidence ;  and  that  their  order  received  as  evidence,  though  umtamped  or  forged, 

for  the  production  of  books,  papery  &c  on  a  J.  R.  This  obsenratian  of  Mr.  Signer**  teems 

trial  at  law,  did  not  prevent  their  being  rejected  just, 
as  cvidsoce,  becauv  such  order  is  of  course,  and 
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1775.  The  defendant's  witnesses  also  contradicted  the  eridence  which 
jg^  was  produced  on  the  part  of  the  plaintiff  to  show  that  the  de- 
▼.  fendant  had  given  orders  to  plough  up  the  Mier  Balksj  and  in  a 
particular  instance  the  evidence  of  Huggins  was  invalidated :  Hug^' 
gins  swore  to  the  ploughing  up  Mier  BalkSj  belonging  to  the  glebe 
lands,  by  the  order  of  the  defendant's  steward,  Henry  Spooner  s  and 
that  he  first  objected  thereto,  but  afterwards,  by  Spooner^s  orders, 
ploughed  up  the  same  with  tears  in  his  eyes :  this  was  flatly  denied 
by  Spoaner,  who  positively  swore  he  never  gave  such  orders. 

Mr.  Solomon  Telly  a  witness  for  the  defendant,  produced  a  grant 
in  4  Eiiz.;  whereby  Richard  Bunting  granted  to  Edmund  Bamdl^ 
the  mioster,  and  the  scholars  of  Chria  Ckurchj  Cambridge^  a  moie^ 
of  the  rectory  of  Burnhamj  otherwise  BumAam  Saint  Mary^  other- 
wise Bumham  Weagate^  with  the  appurtenances  in  BumAam  Saint 
Mary  J  Norfolk^  and  all  the  glebe  lands,  and  a  moiety  of  all  the 
tithes  thereof  and  proved,  that  the  master  and  scholars  were 
pursuing  their  claim  against  the  defendant;  but  the  judge  declared, 
that  on  the  present  iss^e  no  regard  ought  to  be  had  to  this  grant, 
and  gave  directions  to  the  jury,  that  if  any  glebe  land  belonged  to 
the  rectory  in  1716,  tiie  plaintiff  was  entitled  to  it,  though  neither 
he  nor  his  predecessors  were  in  possession  of  it ;  that  the  difierence 
of  the  terriers  was  immaterial ;  that  if  the  jury  were  not  satisfied 
with  the  exact  quantity,  yet  as  some  glebe  land  had  been  proved  to 
belong  to  the  rector,  they  were  to  settle  the  quantity ;  that  if  they 
believed  the  defendant  had  ordered  the  Mier  Balks  to  be  ploi^hed 
up,  and  that  the  quantity  conld  not  be  proved,  it  should  be  taken 
most  strongly  against  the  defendant ;  that  if  the  defendant,  or  his 
'  tenants,  were  in  possession  of  any  of  the  lands  of  which  the  Mier 
Balks  had  been  ploughed  up,  the  jury  should  settle  the  quantity  of 
those  lands. 

The  jury  went  out,  and  soon  aflerwards  returned,  and  asked 
the  judge  how  many  acres  the  associate  had  taken  down,  and  he 
told  them  eighty-four,  whereupon  they  brought  in  a  verdict  for 
eighty-four  acres. 

The  defendant  being  dissatisfied  with  the  verdict,  in  that  it 
found  so  large  a  quantity  of  land  as  eighty-four  acres  to  be  in 
the  possession  of  the  defendant,  or  his  tenants,  upon  insufficient 
evidence,  and  under  the  misdirections  of  the  judge,  mpved  the 
[  1590  j  court  of  Exchequer,  that  a  new  trial  might  be  granted  of  the 
issue  directed  by  the  said  decree;  and  an  order  was  obtained 
for  the  plaintiff  to  shew  causey  why  a  new  trial  should  not  be 
granted* 

Upon  Mr.  Baron  Perryn^s  readmg  Mr.  Serjeant  Sayer's  report 
of  the  evidence  given  on  the  trial,  and  on  hearing  counsel  on  be* 
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half  of  the  plaintiiF,  shewing  cause  against  die  last*inentioned  order,     1 775. 
and  reading  tlie  same,  and  also  on  hearing  counsel  on  l>ehalfof  the      ^^ 
defendant;   it  was   ordered,    that  the  cause  shewn  against  the   __  ▼. 
said  order  should  be^  and  was  thereby  allowed,  and  that  no  new 
trial  should  be  granted. 

The  defendant,  in  EasterTerm  1777,  appealed  from  the  said  order 
to  the  House  of  Lords,  for  the  following  (among  other)  reasons : 
1.  The  maxim  of  nullum  tempus  occurrit  ecdesutj  of  which  the  re- 
spondent can  avail  himself,  applies  no  further,  than  that  a  statute 
of  limitations  cannot  be  actually  pleaded  in  bar  to  the  rights  of  the 
^  church;  but  that  the  maxim  diminishes  not  the  right  of  the  party 
adverse  to  tlie  claims  of  the  church,  which  is  deduced  from  the 
length  and  operations  of  time ;  and  as  the  appellant,  and  those  from 
whom  he  claims,  have  had  immemorial  and  uninterrupted  seisin  of 
most  part  of  the  lands  comprised  in  the  verdict  till  tlie  year  1772, 
when  the  respondent  fbrcibly  took  possession  of  twenty-nine  acres» 
which  h|ive  been  since  recovered  by  an  ejectment  brought  by  the 
appellant,  a  court  of  justice  will  so  far  protect  a  title  purchased  for 
a  Valuable  consideration,  and  guarded  by  length  of  time,  as  not  to 
have  it  totally  defeated  by  one  trial  at  law,  and  by  a  claim  founded 
in  presumption,  and  not  positive  proof. 

2.  The  verdict  is  erroneous,  because  it  comprehends  lands  be- 
longing to  the  parish  of  Bumham  Norton^  and  the  issue  is  oonBned 
to  the  consolidated  parishes  of  Bumham  Westgatej  and  UlpJi. 

3.  The  admitting  maps  as  competent  evidence  in  all  the  cases, 
whei^e  they  shall  be  found  in  the  possession  of  the  person  against 
whom  they  shall  be  produced,  unaccompanied  by  any  evidence  of 
the  occasions  or  purposes  for  which  the  same  were  made,  cannot 
but  be  highly  dangerous  to  the  property  of  every  landholder  in  the 
kingdom ;.  but  more  so,  when  such  maps  shall  appear  to  have  been, 
for  a  ocmsiderable  space  of  time,  in  the  hands  of  a  person  claiming 
under  an  adverse  title.  In  the  present  case^  notwithstanding  several 
objections  were  made  both  to  the  competence  and  credit  of  the  map 
made  in  1648,  the  judge  was  pleased  to  give  no  weight  to  any 
of  them,  but  to  pass  them  all  over,  because,  as  he  informed  the 
jury,  all  maps,  as  well  as  other  written  evidence,  had  been  . 
ordered  by  the  court  of  Exchequer,  which  was  a  coiirt  of  equity,  to  r  1591 
be  produced  at  the  time  of  the  trial ;  whereas  it  is  a  well  known 
rule  of  law,  that  such  order  is  never  construed  or  understood  to  ex- 
tend to  give  either  competence  or  credit  to  any  map  or  instrument 
which  would  not  have  been  entided  to  competence  or  credit  with- 
out such  order,  as  evidence  to  be  admitted  in  a  court  of  law;  and 
it  is  remarkable,  that  in  the  present  case  the  witnesses  examined 
at  the  time  of  the  trial,  the  map  and  the  terrier,  contradict  one 
another. 

US 
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1775.         4.  Sui^ming  the  map  to  be  free  firom  all  objection,  and  even'to 

.^jj^      have  been  oondonve  evidence,  yet  the  contents  thereof  do  not  war- 

▼.         rant  the  verdict  found ;  for  as  the  measures  of  the  several  pieces  of 

^^^'^^^^'^'^^   land  are  not  marked  upon  them,  this  dicumstaifce  does  not  only 

render  the  map  more  liable  to  alteration  by  the  interpolation  of  a* 

line  or  letter,  but  makes  it  necessary  to  supply  the  qoanti^  from 

other  evidence.  It  has  been  attempted  to  efiect  this  by  the  tesdmcmy 

of  John  WiUock  the  surveyor,  who  swears^  that  he  measured  the 

several  pieces  marked  M.  N.  and  O.  by  a  scale  on  the  map ;  bat 

there  is  a  palpable  absurdity  in  WiUod^z  evidence  that  deprives  it 

of  all  credit  He  swears  that  the  abuttaled  lands  measure  sixty-feor 

acres  and  thirty-four  poles,  and  the  unabuttaled  lands  twenty  acres 

and  twenty-six  poles,  which  last  (if  any  such  there  are)  it  is  obvious 

be  could  not  possibly  measure  with  a  scale. 

5.  It  appears  that  the  surveyor  measured  all  the  lands  marked  M • 
N.  and  O.,  and  that  the  associate  took  down  the  particulars  and 
amount  of  all  those  pieces :  the  judge  referred  the  jury  to  what  the 
associate  had  tak^i  down,  and  the  verdict  of  the  jury  was  manifesdy 
directed  by  the  associate's  account;  yet  letter  (N)  appears  by  the 
map  to  denote  lands  belonging  to  the  rectory  of  Bumham  NcritMf 
to  which  the  issue  does  not  extend. 

6.  The  defect  in  the  proof  of  quantity  is  not  cured  by  the  terrier 
of  1706,  where  the  quantities  are  expressed,  not  in  words,  but  iii 
figures  only,  because  that  terrier  is  not  signed  by  the  owner  or 
occupier  of  the  lands  which  belong  to  the  appellant,  and  is  contrar 
dieted  by  two  subsequent  tarriers,  signed  by  the  predecessor  of  the 
respondent,  rector  of  the  consolidated  parishes  of  Bumham  WestgaU 
with  Vlph. 

7.  That  if  a  new  trial  should  be  granted,  the  respondeat  may  still 
have  an  opportunity  of  making  out  the  quantity  of  the  g^die  land 
he  is  entitled  to;  but  if  such  trial  should  be  refused,  the  appdlant 

[  1592  ]  and  his  heirs  will  be  bound  by  the  last  verdict^  and  can  never  have 
any  redress. 

Objections  to  the  competency  and  credit  of  the  map  on  vAich  the  re- 
spondenfs  right  isjbtmded  to  the  glebe  lands  in  question^  humify 
submitted  on  the  part  of  the  appellants* 

1 .  The  map  having  been  delivered  to  the  predecessor  of  the 
respondent,  and  in  his  possession,  it  is  totally  deprived  of  its  original 
validity,  as  applied  to  the  right  of  the  appellant,  more  especially 
when  rasures  and  alterations  evidently  appear  to  have  been  made 
upon  it,  in  many  places,  and  in  particular  upon  the  pieces  which 
relate  to  the  glebe. 

2.  No  acquiescence  in  the  descriptions  of  the  map  has  ever  been 
shewn  by  any  person  whose  property  this  map  is  said  to  descfib^ 
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to  denote  the  accuracy^  or  prove  the  aojlbenUcity  of  it ;  nor  is  it  1775* 
signed  by  any  of  the  persons  whose  rights  are  affected  by  it,  though  '  ^^^^ 
it  is  made  to  describe  whole  parishes,  ^nd  the  possessions  of  different 
proprietors. 

S.  The  specific  quantity  each  piece  contains  is  not  marked,  nor 
is  there  any  account  of  what  quantity  of  lands  ip  general  is  belong- 
ing^ to  such  proprietor,  but  from  the  letters. of  reference,  which  are 
liable  to  interpolation,  as  is  the  quantity  of  each  piece  to  augmen- 
tation by  erasures,  or  diminution  by  the  insertion  of  a  line.  The 
quantities  contained  in  each  piec^  by  admeasurement  from  a  scale, 
must  be  extremely  uncertain,  and  must  depend  upon  an  accuracy 
in  the  delineation  which  scarcely  any  map  will  admit  of,  and  least 
of  all  a  mi^  which,  notwithstanding  the  declaration  of  fVUloct 
the  surveyor,  has,  on  the  &ce  of  it,  the  most  palpable  marks  of 
negligence  and  inaccuracy;  there  are  several  pieces  described  on 
the  map,  to  which  even  at  this  time  no  letter  is  affixed,  and  there 
is  one  piece  on  which  ten  different  letters  are  annexed,  referring  to 
diffiirent  parishes. 

4.  The  map  was  in  the  possession  of  the  respondent's  agents  for 
a  considerable  time ;  copies  were  clandestinely  takai  of  it  without 
any  ^plication  to  the  court  of  Exchequer,  and  the  pretended  survey 
made  in  the  same  clandestine  manner,  without  the  knowledge  of 
the  appellant.  The  q>pellant,  therefore^  humbly  hoped,  that  a  new 
trial  would  be  granted. 

.     Respondmfs  Case.  [1593  ] 

■  On  the  other  hand,  the  respondent  insisted  that  the  verdict 
would  be  found  to  be  well  warranted  by,  and  the  clear  result  of,  the 
evidence. 

OBJECTIONS. 

The  objections  to  it,  as  stated  at  the  time  of  the  motion  for  a 
new  trial,  were. 

First,  That  the  map  and  terrier  produced  were  in  evidence  inad- . 
missible^  being  of  a  private  nature,  and  under  control  of  those 
whose  interest  may  be  affected  by  them. 

Secondly,  That  the  inquiry  at  the  trial  was  extended  to  the  pa- 
rish oi  Norton  as  well  as  the  parishes  of  Westgate  and  Ulph^  whereas 
tlie  latter  only  were  mentioned  in  the  issue. 

Thirdly,  That  upon  the  evidence  it  did  not  appear,  that  the 
respondent  had  any  seisin  of  the  glebe  in  question. 

ANSWERS. 

The  objecUon  to  the  map  appeared  to  be  rather  extraordinary, 
as  it  was  made  under  the  dirtetions  of  the  lord  of  the  manor  for  the 
time  being,  was  produced  by  the  appellant,  the  present  lord  of  the 
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17?f  •  naTior,  and  teems  therefore  to  be  evidence  perfecdy  tmexoeption- 
j^^  able  as  against  him.  The  terrier  was  aathenticated  bj  the  signature 
J;  of  the  rector,  the  parish  olBScers,  and  other  considerable  inhabitants 
of  the  parish,  and  was  produced  frodi  the  bishop's  registry,  the  pro- 
per repository  for  such  instruments.  In  questions  of  this  sort,  it  is 
apprehended,  terriers  are  always  received  in  evidence ;  and  in  this 
instance  the  terrier  and  the  map^  by  their  coinddenoe,  derive  addi^ 
tional  credit  from  each  other. 

The  parishes)  though  originally  three,  have  long  been  and  are 
now  consolidated,  and  therefore  more  properly  one,  which  is  fiuai- 
liarly  known  in  the  county  by  the  name  of  Bumham  ;  the  respond- 
ent  holds  them  all  by  one  and  the  same  title,  and  the  question  in 
the  court  of  Exchequer  was,  whether  the  title  supported  his  daim 
to  the  lands  in  question,  so  that  Norton  was  substantially,  tfaov^ 
not  literally,  within  the  terms  of  the  issue. 

[  1594  3  As  to  the  objection  for  want  of  seisin :  if  that  oljecticm  means, 
that  the  respondent  personally  had  not  possession,  it  is  the  very 
grievance  he  complains  of;  but  if  it  appears,  as  it  is  submitted  it 
does,  sadsfactory  from  the  evidence,'  that  his  predecessors  were  in 
possession  in  1 706,  tlie  date  of  the  terrier,  or  even  in  1648,  the  date 
of  the  map,  though  that  possession  has  been  injuriously  taken  and 
withheld  from  him,  it  is  apprehended,  that  there  is  sufficient  evi* 
dence  of  seisin,  as  far  as  seisin  is  necessary  for  such  a  daim ;  in  &ct^ 
the  respondent  is  still  in  possession  of  what  his  ndghbonrs  have 
thought  fit  to  leave  of  the  glebe,  (a) 

May  19,  Ordered  and  adjudged,  that  the  appeal  be  dismissed,  and  that  the 

order  therein  complained  of  be  affirmed ;  and  it  is  further  ordered, 
that  the  appellant  do  pay  to  the  respondent  one  hundred  and  fifiy 
pounds  costs. 


A.D.  1785  (ft).    In  Ch. 
Bjpvn^  Clerk,  v.  Lamb.    [MS.] 

What  it  This  was  a  bill  {itiier  alia)  by  the  phuntifl^  as  rector  of  the  parish 

within  the    of  IfytoH  in  the  county  ot  Durham^  against  the  defendant,  as  occu- 
■tfttute  of     pier,  during  the  years  1774, 1775,  and  1776,  of  a  certain  close  or 

pared  of  ground  called  Haaibum  Bogt  otherwise  Hambum  Banht 

situated  in  the  said  parish  of  jSy/on,  containing  about  five  acres,  for 

an  account  of  the  tithes  of  oats  and  turnips. 

The  defendant  put  in  his  answer;  and  the  defence  therdn  set  up 

by  hun  was,  that  the  said  parcel  of  ground  called  Howbum  Bog, 


s 


fa)  See  alto  Early.  Leuntf  5  Esp.  N.P.  1.  J  take  it  for  granted,  therefore^  it  was  aomewiierem 

[b)  I  have  not  ascertained  the  exact  year  in  this  decade;  and  have,  as  ^  Henry  ^jeiman 

wUch  this  cause  was  determined,  but  it  was  oer.  used  to  do  in  such  a  case,  taken  the  middle 

tainly  prior  to  tlie  case  of  Jone$  t.  Le  David  (The  register's  book  has  been  searched 

(fupra  1 336. )t  which  was  in  1 79 1 ,  for  the  learned  tually  for  this  case.     Ed, ) 
judge  alludes  to  it  in  liis  judgement  in  that  case. 
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or  the  greatest  part  thereof,  was,  previous  to  the  year  1 774,  barren     1 785. 
or  waste  ground,  and  that  in  that  year  he  began  to  drain  and  im-   "TZI** 
prove  the  same,  and  that  it  had  nev^  before  pliid  any  tithes ;  and        ▼. 
'  that  by  virtue  of  the  stat.  of  2  &  S  Ed.  6.  c.  IS.  the  same  is  privi-     ^^' 
l^ged  and  exempt  from  the  payment  of  all  manner  of  tithes  during 
the  first  seven  years  after  the  improvement  thereof;  and  that  the 
plaintiff  was  not  therefore  entitled  to  the  account  demanded  by 
his  bill. 

The  evidence  produced  by  the  plaintiff  proved,  that  the  whole  of  [  1595  j 
the  said  parcel  of  ground  called  HcfuAum  Bog  was  in  tillage 
inany  years  ago,  except  two  acres,  which  were  never  in  tillage  till 
1774,  but  which  were,  nevertheless,  always  considered  as  liable  to 
'  pay  tithes ;  and  that  the  other  part  that  was  in  tillage  had  paid,  or 
was  liable  to  pay  tithes,  and  that  plaintiff  had  for  seven  years  past 
either  taken  the  tithes  thereof  in  kind,  or  let  them;  and  particn- 
lariy,  that  plaintiff  had  let  the  tithes  of  potatoes  in  1774,  and  of 
rye  in  1775,  produced  from  a  part  of  Howbum  BogSy  to  Joseph 
B/obfon^  who  received  the  tithes;  and  that  the  two  acres  first  con- 
vetted  into  tillage  in  1774  had  produced  a  bad  crop  of  rye,  but 
had  received  only  the  common  mode  of  culture*  And  it  was. also 
proved,  that  one  acre  of  the  Htmbum  Bog  had  been  converted  into 
tillage  about  forty-four  yOurs  ago^  and  that  it  had  produced  one  or 
two  crops  of  com,  and  that  tithes  had  been  paid  for  the  same  to  the 
rector;  but  whether  Haaibum  Bog  had  been  in  grass  or  in  tillage 
for  the  last  twenty-eight  years  could  not  be  proved. 

The  evidence  produced  by  the  defendant  proved,  that  for  many 
years  past  the  hollow  or  flat  part  of  the  said  parcel  of  ground 
called  Hawbrnn  B<^  otherwise  Honxbum  Banksj  containing  about 
three  acres,  was  boggy  and  grew  litUe  but  rushes,  and  that  three 
several  pieces  of  the  uneven  or  banky  part  thereof^  containing 
about  two  acres,  was  of  little  or  no  value,  and  grew  littie  but  briars, 
and  that  both  parts  were,  in  the  years  1774  and  1775,  in  a  very 
barren  and  unprofitable  state,  and  incapable  of  producing  a  good 
crop  without  a  very  extraordinary  expence  in  stubbing  one  part,  in 
malting  drains  in  another  part  thereof,  and  in  ploughing,  liming, 
and  nianuring  the  whole,  and  that  the  hollow  or  flat  part  oi  Haoh 
bum  B(^  was,  in  the  year  1774,  so  boggy,  wet,  and  deep,  that  no 
cattle  could  go  upon  it  without  great  danger  of  being  lost ;  and 
that  when  it  was  drained,  and  ploughed,  and  sown,  the  same  could 
not  be  harrowed  by  horses  or  catde;'  and  that  they  were  obliged  to 
harrow  tiie  same  by  men ;  and  that  the  uneven  or  banky  part  was 
not  in  the  year  1774  oqpable  of  being  plowed  without  its  being  first 
dug;  and  that  all  the  crops  which  the  said  Howbum  Bog  had  pro- 
duced during  the  years  1774,  1775,  and  1776,  were  so  mean  and 
bad,  and  the  profits  arising  from  the  cultivation  thereof  had  fallen 


159S  CASES. 

1785.     so  much  short  of  the  sums  expended  tbereoi^  that  it  woald  not  be 

*'^~^    possible  for  the  defendant  to  be  rdmbursed  the  same  in  the  space 

V.        of  twenty  years.    And  it  was  also  ^proved,  that  the  defendant  must 

m/teoQ  -I  have  spent  at  least  forty  pounds  in  improving  the  said  ground,  and 

that  he  had  paid  tithes  for  sttch  part  of  the  Hawbum  Beg  as  had 

been  formerly  in  tillaget  and  required  no  extraordinary  e^>enoe  in 

cultivation. 

The  cause  came  on  to  be  heard  before  Eyre  Baron,  sitting  for  the 
Chancellor,  and  after  argument  the  learned  judge  said. 

The  statute  as  to  barren  land  is  much  mistaken:  Ae  narrow 
construction  it  has  received  is  impn^rly  imputed  to  the  judges ;  it 
should  be  imputed  to  the  law.  The  plaintiff  here  has  no  case :  no 
cattle  could  tread,  no  plough  could  go.  This  ground  was  re- 
claimed in  the  rage  of  improvement.  It  is  in  evidence  the  defend- 
ant could  not  harrow  with  horses.  What  can  be  barren,  if  this  is 
not  barren  ?  Sun  and  air  wUI  give  fertili^.  The  courts  indeed^ 
will  not  put  a  premium  on  ill  husbandry.  Hawbum  Beg  is  barven. 
Supnisss.  In  Siockwdl  and  Terry  the  land  produced  two  crops  without 
manure.  — The  bill  was  therdbre  dismissed  as  to  Hmbwm  Bog 
with  costs,  {a) 

P.  g8  Geo.  III.    A,  D.  1788.    Scac 

Earl  of  Coventry y  John  Coopery  Edward  Bearcrojiy  WSliatn  BameSf 
and  William  Harward^  v.  William  Burdemy  Clerk,  Henry  Cecily 
Emma  his  wife,  Thomas  Vernon^  and  Richard  Bishop  of  Wor^ 
ceder.    [Eyre's  MS.] 

s.  C.    ^  This  was  a  bill  by  lord  Cooerdry  and  Bearcr^y  as  owners,  and 

Deer.  343.  ^7  ^^  Other  plaintifis,  as  occupiers  of  certain  lands  in  the  parish  of 

s  Anstr.  Hanbury  in  the  county  of  Worcester^  against  the  rector,  the  patrons 

It  wems  of  the  living,  and  the  ordinary,  to  establish  several  moduses.    The 

to*^b^  bill  merely  stated  a  tender  of  the  moduses,  and  a  refusal  by  the  rector 

moduaea  U>  acccpt  them.    The  rector  by  his  answer  denied  the  modusess  ao- 

mmported  I^i^^wledged  his  refusal  to  accept  them ;  denied  that  he  had  threat- 

where  there  eued  to  institute  a  suit  to  enforce  the  payment  of  tithes  in  kind ;  but 
^ttempTto^  admitted  that  he  intended  to  file  a  bill  for  that  purpose, 

enforce  the  Upon  the  opening  a  doubt  arose,  whether,  where  there  had 

S^l^*^^  ^  been  no  attempt  to  compel  the  payment  of  tithes  in  kind,  a  bill  to 

kind.    Hw  establish  moduses  would  lie. 

^MdK  t&e  ^^  ^0  V^^  of  the  plaintiffs  it  was  argued,  that  this  was  a  biU  of 

*^^P^?  peace;  that  it  was  to  quiet  possession  and  establish  rights:  that 

tnnin  tuch  though  whUe  the  payment  was  acquiesced -in  it  was  not  likely  that 

biUto^*  a  suit  of  this  kind  should  be  instituted,  yet  there,  were  instances  of 

pctuate  tet-  '  — '■  ■  ■ 

monj.  ^^^  g^  jS'Amn^on  ▼.  Fkduiood,  sujira  189.>  where  the  caiet  are  coUeded. 
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bills  being  filed  in  sudi  cases;  that  in  Rctwer.  Bishop  tfExei€r{a%     1788. 

22d  Jtdy  ITIQ^  there  was  a  decree  to  establish  moduses^  though  the  _ 

auction  in  the  bill  was  simply  a  refusal  to  accept  them.  The  prayer    onentry 

of  the  Inn  in  that  case  was^  to  examine  anci^it  witnesses,  and  esta* 

blish  modMiies\  the  rector  denied  the  wioduset^  and  then  filed  a  cross 

ImU  for  an  account  of  tithes;  the  court  offered  him  an  issue  to  try 

the  moduseSf  which  he  refusing,  the  moduses  were  established:  that 

there  being  a  decree  in  that  case  <hi  both  bills,  the  original  bill  must 

have  carried  equity  in  itself;  that  a  cross  bill  may  be  tapported  by 

the  equity  cf  the  origimA  bill,  but  not  vice  vend:  that^in  WoUo' 

combe y.  Majf{b\  dOth  Jime  1783,  there  was  a  like  bill;  issues  were 

directed^  which  were  afterwards  taken  pti  cat^esm^  and  the  nuxbises 

were  established:  so  Qffley  r.  Fanskigm,  29th  NavewAer  1749,  and  Supmsss. 

Jndertm  r.  Damee^  at  the  Rolls.  Supnisss. 

On  the  other  side  it  was  said,  that  the  proper  equity  in  this  case 
was  mer^  to  establish  testimony:  that  in  Widce  v..Canyen(c)j  be* 
fiure  Lord  Keeper  Henley^  16th  Jime  1 759,  the  bill  was  allowed  only 
to  perpetuate  testimony :  so  Moshfn  v.  Egertouy  and  Welby  v*  Duke 
ofBMtUandy  6  Br.  P.  C.  575.,  that  where  no  act  had  been  done,  the 
rector  could  not  be  compelled  either  to  abandon  jbl  dormant  daim, 
or  to  litigate  it:  that  as  to  the  tender,  the  court  would  not  force 
the  defendant  to  accept  the  money:  that  there  was  nothing  in 
this  case  ex  debito  justiHte^  but  the  examination  of  witnesses :  that 
as  a  UU  quia  timet^  mere  apprehension  of  a  suit  was  not  a  ground 
to  support  it 

By  consent  the  bill  was  amended,  and  made  a  bill  merely  to 
perpetuate  the  testimony  of  the  witnesses  to  prove  the  several 
moAues.  (d) 

When  this  cause  first  came  on,  the  ordinary  was  not  a  party  to  (2m.  ivi^e. 
the  suit;  and  it  was  said,  that  in  Carr  v.  Henton*^  it  had  been  «mlintfy^ 
holden,  that  the  ordinary  was  a  necessary  party.    But  the  court  ^"ugh  not 
said,  that  that  case  was  not  to  be  so  taken:  they  stated  how  Carr  v.  Sbo^'noc 
HemUm  stood;  and  that  they  did  not  mean  to  be  now  understood  to  ^  V'Tf^^ 

*^  to  •  bill  to 

say  that  he  was  a  necessary  party.    However,  it  was  thought  prudent  cMid>Uih  ' 
to  nake  the  oidmary  a  party;  and  for  that  purpose  the  present  bill  7^^* 
was  amended,  [e)  isss. 


(o)  2  Wood's  Dmt.  ISS.  («)  Gordon  ▼•  S£ni;>lm«m,  11  Vet.  509.  ti|^^ 

(6)  4  Wood'i  Deer.  S49.  De  VntOpiaU  ▼.  UiOmm^  S   Pri.  4S5.  ii^ 

(e)  1  Eden  831.  ffale9  v.  Pomfirei,  I  Dan.  14S. 

(fit)  See  HofveU  ▼.  FrankiSt  tupra  1S4S.    Gor- 
dtn  T.  Simpkumnp  11  Ves.  S09»  mfitu 
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^790'  M.   SO  Geo.  III.    A. D.  1790.    Scac. 

^^^^"^^        Sir  Henry  Ethenngton  v.  ffilUam  Hunt  and  John  Hamrth. 

*  The  bill  prayed  an  account  of  small  tithes  from  25th  March 

4Vood*8  1783,  stating  plaintiff  to  have  been  the  purchaser  of  the  rectoiy 
Ai^rtom*  impropriate  of  Thorn  in  the  county  of  York^  7th  Mm/  1783,  and 
that  the  oc-  thereby  entitled  to  all  tithes,  great  and  small,  accruing  from  the 
ancient  ^  ^^^^  ^^  March  preceding ;  that  defendants  depastured  barren  and 
metsuages  unprofitable  Cattle  on  lands  within  the  rectory,  and  particularly  on 
^^Omc^'  ^  common  called  the  North  Common^  but  refused  to  pay  any  agist- 
Tkom,       ment  tithe. 

or  any  '  The  auswer  stated  a  belief  that  the  manor  o(Haf/kld  compriies 

^^  P*"      the  whole  of  the  parishes  of  Fishlahei  and  of  TTtortij  and  of  Hatfidd^ 
within  the    and  of  Other  parishes ;  and  that  immemorially,  until  the  2  Car.  l^ 
^^Aeif     there  were  in  all  or  most  of  die  parishes  within  die  said  manor  of 
■haii^y      Hatfield^  and  particularly  within  die  parishes  of  Fiddake  and  J%orni 
tiM  Uthct     commons  or  waste  lands  of  large  extent,  part  of  the  said  manor,  and 
fhmi  North  particularly  a  parcel  in  Thom^  thentofore  called  DUckmarth  Com- 
^|^^|[]^     man,  and  since  and  now  the  Far  Common^  which  the  defendants  be- 
and  other     UeTcd  to  be  the  same  which  the  plaintiff  means  by  the  description 
^IJ^rteT  *  of  Thorn  North  Common  /  and  they  alleged  a  custom  from  time  im- 
nant  to        memorial  until  the  2  Car.  1;,  that  all  occupiers  of  ancient  messuages, 
mewui^   cottages,  or  frontsheds,  situate  mthin  any  part  of  the  said  manor, 
tothercc    without  any  regard  as  to  the  parish  in  which  the  messuages,  &c. 
of  the  pa-     vere  respectively  situate,  were  entiUed  in  right  o&  and  as  appurte- 
'^  'h  the     '^"^  ^  them"^  at  all  dmes  of  the  year,  to  depasture  their  commonable 
ancient        catde  on  any  of  die  commons  or  waste  grounds,.*  part  of  the  said 
"dtuSd     ™*^"or,  without  r^;ard  to  the  parish  in  which  they  lay :  .that  Car.  1. 
and  not  to    wns  before  the  second  of  his  reign  seised  in  fee  of  the  manor,  and  all 
m^^lowof    ^^  wastes  and  commons  thereto  belonging ;  and  that  great  part  of 
the  parish     the  commous  was  subject  to  be  drowned,  and  that  by  arddes  of 
right  of       ^  ^^*  ^  *  ^^  agreed,  that  in  consideration  of  Cornelius  Vermeudtr^s  un-: 
common      dertaking  to  drain  and  fit  them  for  tillage^  &c.  Vermeuden  should  enjoy 
edTis  good,  one-third  of  all  the  said  then  drowned  ground,  to  be  granted  to  him  in 
fee,  &c.:  that  the  defendants  believed  that  Vermeuden  drained  accord- 
ingly :  that  Car.  1.  conveyed  one*third  to  him,  and  issued  a  com- 
mission to  agree  with  the  inhabitants  of  all  die  townships,  &c  in 
and  adjoining  to  the  said  wastes,  who  claimed  common  in  the  same 
[  1599  ]  concerning  their  right  of  common,   and  that  the  coromissicMierB 
agreed  with  the  greatest  part,  and  allotted  to  them  several  parcels 
,    of  ground :  that  Vermeuden  afterwards  purchased  die  manor  of  Car.  1  • 
and  residue  of  the  wastes ;  and  that  afterwards,  on  a  controversy 
between  Vcrmeudeti  and  his  assigns  on  the  one  part,  and  the  inhar 
bitants  of  the  manor,  and  particularly  of  the  towns  o£  Hatfield,  Duns- 
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erosSf  Woodhousel  Tafytorthf  Thorny  Sikehousef  Fishlake,  and  Stahh'      1 790. 
JbrtA,  on  the  other  part,  and  on  reference  by  the  privy  council  to  ^JtZZT- 
Viscount  Wentworth^  Lord  Darofj  and  Mr.  J.  Hu/tony  they,  6th         ▼. 
September  16S0,  made  an  award,  which  was  afterwards  settled  by      ^^^' 
compromise,  which  decided,  that  the  tenants  of  the  manor  and 
members  thereof  should  have  their  allotments  originally  set  out  by 
the  commissioners  in  lieu  of  common,   with  200  acres  more  in 
Ditchmarshj  and  403  acres  in  Famecarr ;  and  that  all  such  allot* 
ments  should  be  drained,  and  should  be  set  out  so  as  to  lie  conve- 
niently for  Sikehouse  and  Fishlake,  as  well  as  for  Thorn :  that  tliis 
award  and  compromise  were  afterwards  confirmed  by  a  decree 
in  the  Exchequer:    that  all  occupiers  of  all  ancient  messuages, 
&c.  situate  within  any  part  of  the  manor,  without  distinction  as  to 
parish,  &c.  where  situate,  have  constantly  since  then  depastured  on 
such  commons,  &&  without  regard  to  the  parish  wherein  such  com- 
mons were  situate :  that  immemorially  the  occupiers  of  all  ancient 
messuages,  &C  within  the  said  manor  in  each  parish  have  used  to 
pay  for  the  tithes  of  all  tithable  matters  arising  to  th^  in  respect  of 
such  ancient  messuages,  &C  and  all  the  lands  thereto  respectively 
belonging,  or  in  respect  of  the  waste  lands  or  commons  whereon 
they  had  a  right  of  common  before  and  till  the  2  Car.  1.,  or  in 
respect  of  all  or  any  of  the  waste  lands,  commons,  or  other  grounds, 
which  were  allotted  to  such  occupiers  before  or  in  16^|  in  lieu  of 
such  rights  of  common,  to  the  rector  of  the  parish  wherein  such 
ancient  messuages,  &c«  are  situate,  whether  the  waste  or  other  lands 
in  respect  whereof  such  tithable  matters  arose  are  situate  in  the 
said  patbh  with  such  respective  ancient  messuages,  &c.  or  not,  and 
notwitlistanding  any  of  the  waste  or  other  lands  in  respect  whereof 
such  tithable  matters  arose  are  in  any  parish  difierent  from  that  in 
which  such  ancient  messuages,  &c.  are  respectively  situate ;  and  that 
no  -occupier  of  any  ancient  messuage  within  Uie  manor  ever  within 
tbe  memory  of  man  paid  to  any  person  other  than  the  rector  of  the  ' 
parish  in  which  such  ancient  messuages,  &c.  are  situate,  in  respect 
of  the  tithes  of  any  tithable  matters  arising  in  respect  of  any  lands 
belonging  to  any  such  ancient  messuages,  &c.,  or  any  of  the  waste 
lands  or  commons  whereon  such  occupiers  had  right  of  common  [  1600  ] 
before  the  second  of  Car.  1.,  or  in  respect  of  any  other  lands  allotted 
to  such  occupiers  before  or  in  1630,.  in  lieu  of  such  right  of  com- 
mon, even  though  any  part  of  the  waste  or  common,  or  other 
lands  in  respect  whereof  such  tithable  matters  arose^  were  situate 
in  any  parish  different  from  that  in  which  such  ancient  messuages, 
&C.  were  respectively  situate :  they  admitted  the  occupation  of  an- 
cient messuages  situate  within  the  rectory  oiFishlake  and  manor  of 
Hatfield i   and  insisted,  •  that  as  occupiers  thereof  they  were  and' 
bad  been,  by  virtue  of  the  said  custom  or  prescription ,  and  award. 
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1790.     agraement,  decree^  and  feoffment^  aititkd.wkh  die  ocoupiers  of 
jrtftfriTiiHTM  '^^^'^^  measuBgoBf  &Cr  to  the  use  of  the  common  or  gromid  allotted 
▼.        for  their  use  in  lieu  of  the  said  prescriptive  rights  of  common ;  that 
^^"^      they  had  enjoyed  it ;  and  that  a  small  part  only  of  the  allotments 
lie  within  FisUake^  and  that  Ditchmead  (one  moiety  whereof  and 
fiOO  acres  more  were  so  allotted)  lies  entirely  within  Thorn :   that 
ip  porsuance  of  the  award  the  moie^  and  200  acres  of  DUchmead 
were  set  out  so  as  to  lie  convenient  for  Sikekoute  and  FiMake^  both 
within  the  parish  of  Ditchmarskf  as  well  as  for  Tkom :  thqr  ad« 
tnitted  depasturing  horses^  she^,  and  lambs  on  Ditekmarsh^  in  the 
hill  called  North  Common  /  but  the  sheep  were  shorn  in  JPishlake^ 
and  the  lambs  yeaned  in  that  parish,  so  that  no  tithe  was  due  Ex 
the  agistment  of  them,  and  none  paid:   they  admitted  the  plain-* 
tiff  to  be  purchaser  of  the  rectory,  but  referred  to  the  coaveyance^ 
and  believed  him  entided  to  all  tithes,  great  and  small,  as  former 
impropriators,  and  particulariy  to  the  tithes  arising  firom  the  tithable 
matters  which  any  occupiers  of  any  ancient  messuages^  Sec  aitnatec) 
within  'the  said  parish  have  had  on  the  said  common  called  North 
Common,  &C9  but  that  he  was  not  entitled  to  any  tithes  arisiogfrom 
tithable  matters  which  any  occupiers  of  andait  messuages,  &C 
in  Fishlake  have  had  on  die  same:    that  they  had  not  occupied 
any  lands  in  Tio^Tt^  other  than  the  commons  so  allotted  as  before- 
mentioned,  nor  depastured  on  any  other  lands  in  TTicms   and 
though  they  had  depastured  on  North  Common  sheep,  &c.  not  shorn 
in  Thom^  yet  no  tithe  was  due,  for  tiie  reasons  aforesaid:  that  the 
said  dean  and  chapter  of  Durham  are  the  impropriate  rectors  cS 
FiMakef  and  Gadesbyth&r  lessee;  and  they  claimed  all  tithes  due 
for  all  catde  belonging  to  the  inhabitants  of  Fishlake^  who  in  right 
of  ancient  messuages,  &c.  there  depasture  on  J^om  North  Com^ 
mon :  they  admitted  non-paymaat  of  tithes,  and  general  demand  of 
[  1601  ]  satisfiu^n  by  the  phiinti^  and  tiiar  refusal,  but  not  on  account  of 
any  exemption,  other  than  as  aforesaid :  tBey  insisted  the  dean  and 
chapter  of  DurAam,  and  their  lessees,  ought  to  be  parties* 

In  HU.  26  6. 8.  a  bill  of  interpleader  was  filed,  wheron  Hunt 
and  Howorth  were  the  plaintiffi,  and  Ethertngton  and  Godo&y,  and 
the  dean  and  chi^ter  of  JDuriom,  were  defendants ;  and  the  prayer 
of  the  bill  was,  that  the  defendants  might  interplead  and  ascertain 
their  rights,  that  issues-migfat  be  directed,  if  necessary ;  and  an  in- 
junction might  issue  in  the  mean  time,  upon  payment  into  court 
by  Hunt  of  IL  14«.  SdL,  and  by  Haaxfrth  of  IL  7s.  9eL ;  and  stating 
as  in  the  answer,  the  manor  of  HaffieUL  to  comprehend  several 
parishes,  with  large  commons ;  the  custom ;  the  indosure  by  Ver^ 
meuden :  that  Ethertngton  was  impropriator  of  the  parish  oiHatfUid^. 
and  of  l^horne^  if  Thome  "wsa  a  paridi ;  and  claimed  tithe  i^istment 
for  North  Common. 


CASES.  ,  1601 

Etheringtm^  by  his  answeri  said,  he  knew  not  the  custom  alleged ;      1 790. 
knew  not,  yet  admitted  the  grants  by  C.  1.  to  Vermeuden^  8tc. ;  ad-  ^JJ^JITJ^ 
mitted  he  was  impropriator  of  the  parish  of  Hiortij  and  claimed         ▼. 
all  tidies  accruing  from  North  Common  since  the  7th  of  May  178S,         ^^' 
particularly  a^stment  tithe:  he  also  admitted  his  suit 

The  answer  of  Gadeshf,  and  of  the  dean  and  chapter,  admitted 
Eiherington  to  be  impropriator  of  the  parish  of  Thorny  and  that 
Norih  Common  was  within  that  parish,  but  relied  on  the  custom* 

N.B.  £r.  711791,  28th  of  JofiHary.  The  court  seeming  to 
be  of  opinion,  that  the  cross  bill  was  not  good  as  a  bill  of  inter* 
pleader,  and  that  the  evidence  on  that  bill,  bemg  between  diflerent 
parties,  could  not  be  read  against  the  plaintiff  in  the  original  bill, 
there  was  a  decree  by  consent,  that  the  evidence  in  the  second  cause 
should  be  read  on  the  first,  and  so  at  the  trial,  if  any  of  the  wit- 
nesses were  dead,  saving  just  exceptions  to  competency ;  that  the  ^ 
plaintifi  in  the  second  cause  should  pay  the  costs  of  that  bill  to  die 
plamtiffi  in  the  first,  and  that  an  issue  should  be  directed  to  try  the 
custom  as  alleged  in  the  answer  to  the  first  bill. 

'   The  custom  was  found  as  stated ;  and  upon  the  return  of  the  ^  Wood*i 
posteoj  the  bill  was  dismissed ;  each  party  to  abide  by  his  own  costs 
at  law  and  in  equity. 


H.  81  Geo.  III.    A.  D.  1791.    Scac.  [  1602  J 

John  Bromfield  FerrarSy  clerk,  rector  of  Beddingtony  v.  William 

Pellatty  and  others :  And 
The  said  William  Pellatty  esq.  devisee  in  trust,  named  in  the  will 

of  Sir  lUcJiard  Hackett  Carewy  bart.  deceased,  and  others,  George 

CanTW,  esq.,  John  Fountayney  D.D.,  plmnti£&,  v.  the  said  John 

Bromfield  FerrarSy  clerk.    [Eyre's  MSS.] 

Lord  C.  B.  Eyre.  —  The  original  bill  was  brought  by  plaintiff  S.  C. 
FerrarSy  rector  of  Beddingtouy  in  the  county  of  Surryy  praying  an  l^^^.^  33*^ 
account  and  payment  of  the  tithes  of  oats  subtracted  by  the  defend-  In  qucs. 
ants  PeUoHy  Smithy  Long,  Hilberty  BristoWy  and  Durandy  (occupiers  i^een  a 
of  lands  widiin  the  said  parish  of  Beddington)y  and  foir  an  account  of  >^^  •^ 
tidies  in  general,  subtracted  by  the  defendants  Blake  and  CherHony  touching ' 
occupiers  also  of  lands 'within  the  said  parish  ;  and  that  the  defendant  ^^^^^ 
PeUatt  might  account  and  pay  the  value  of  the  dthes  of  oats  taken  spccti^e 
and  carried  away  b^  him  firom  lands  within  the  said  parish,  in  the  |^!^'*^ 
occupation  of  any  other  person.  entitled  to 

This  cause  came  on  to  be  heard  in  Trinity  term,  26  Geo.  ».  J^^mi 


upon  the  original  bill  only ;  when  it  appearing,  upon  the  opening  of  law  right, 
the  case  for  the  defendants,  that  the  rectors  of  Becldington  had  been  IhrowTtbe 
in  possession  of  a  portion  of  tithes,  in  Beddifigtony  which  had  been  wtiayitw- 
demised  to  them  by  die  CarewtBonWyy  and  diat  ip  order  to  come  at  thcportira- 
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1791*  tbe  real  justice  of  the  case  between  the  complainant  and  the  de- 

"IZ^^  fendants,  it  would  be  proper  to  ascertain,  if  possible,  what  the  por- 

T.  tion  consisted  of,  the  cause  was  ordered  to  stand  over,  and  a  cross 

•^^^"'  bill  was  directed  to  be  filed  by  the  first  day  of  the  then  next  term^ 

ist,  though  the  defendants  undertaking  to  dismiss  their  bill  which  they  had  filed 

have  for  a  ^  ^  oourt  of  Chancery.  The  costs  and  the  causes  were  directed  to 


loogwrics    come  on  together.    A  cross  bill  was  accordingly  filed;  and  the 
bJTin'pot.  ^^^^  bill  prays,  that  defendant  Ferrars^  rector  o(  Beddingtanj  may 


^    account  with  p\aintxS  PeUatt^  as  devisee  in  trust  in  the  will  of  the 
sud  Sir  Bichard  Hadeett  Carew  deceased,  for  the  rent  of  2/.  3^.  Aed. 


t^Mrao^and  per  annum  ;  also  for  the  tithe-straw,  both  of  wheat  and  rye,  within 
Ibundedtfae  the  said  parish,  and  for  seven  quarters  of  wheat,  four  quarters  of 
**'**"'*"^^  lye,  and  thirty  quarters  of  barley,  since  he  became  rector  c^the 
said  parish ;  and  may  permit  Pellait  to  receive  the  tithe  of  oats 
E  160$  j  within  the  said  parish,  and. account  for  all  the  tithe-oats  received  by 
him,  Femtrs :  that  Pdlatt  may  have  the  benefit  of  the  agreements 
which  have  subsisted  between  the  Carem  fiimily  and  the  successive 
rectors  of  Beddington  since  the  lease  from  Sir  Francis  Carem  to 
Bichard  Woorde^  and  that  proper  leases  may  be  executed  for  such 
purposes,  or  that  defendant  Ferrars  may  be  decreed  quiedy  to  de- 
liver up  possession  of  the  said  portionary  to  plaintiff  Pdlatt^  and 
account  for  the  profits  thereof  accrued  since  his  possession  thereof 
tlie  plaintff  P<f//a//  accounting  in  like  manner  for  the  dthes  belong 
ing  to  the  said  rectory  possessed  by  him ;  and  that  the  nature  and 
extent  of  the  said  portionary  may  be  ascertained  by  the  decree  of  the 
court,  and  that  a  commission  may  issue  for  that  purpose,  if  neces- 
sarry :  that  an  injunction  may  issue  to  restrain  the  rector,  his  agents, 
&C.  firom  felling  or  cutting  any  more  of  the  timber,  walnut,  or  other 
trees  growing  on  the  lands  belonging  to  the  said  portionary,  and 
particularly  on  the  lands  called  Sharpes^  or  from  committing  any 
further  waste  on  the  said  lands,  and  also  from  receiving  any  more  of 
the-titheof  oats  within  the  parish. 

The  causes  came  on  to  be  heard  together  in  Trinity  term, 
27  Geo.  S.,  when,  upon  opening  the  case  of  the  plainti£&,  in  the 
cross  causey  the  causes  were  again  ordered  to  stand  over,  with  a 
view  to  a  compromise,  which  was  recomm^ided  to  the  parties  by 
the  oourt  The  compromise  did  not  take  e£^t,  and  in  Hilary 
term,  28  Geo.  S.  the  causes  were  again  brought  on,  when  it  was 
proposed  on  the  part  of  the  defendants  in  the  original  cause,  and 
the  plaintiffs  in  the  cross  cause,  that  a  commission  should  issue  to 
ascertain  what  the  portion  oi  Beddington  consisted  of,  and  in  whose 
possession  the  particulars  of  the  portionary  then  were;  and  this 
not  being  opposed  by  the  pliuntiff,  by  the  decree  made  in  these 
causes  on  ^9ih  January  1788,  it  was  ordered,  tha(  a  commission 
should  issue  to  inquire  into  and  ascertain,  and  distinguish  by  pro- 
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pet  descriptions,  of  what  tlie  portiondry  o(  Beddington  consists^  and     1791. 
in  whose  possession,  the  particulars  which  the  commissioners  should     ^grran 
find  to  be  parcel  of  such  portionary  then  were ;  .and  that  the  com-        ▼. 
missioners,  or  any  two  of  them,  should  return  a  certificate  of  whait  '* 

they  should  do*     A  commission  was  accordingly  issued,  and  the 
certificate  of  the  commissioners  was  returned^ 

The  Causes  were  set  down  lat  the  sittings  after  Hilary  term,  29tli 
of  the  present  king,  to  be  further  beard  on  the  return  of  tlie  com- 
missioners, wheti  it  appearing  that  the  evidence  was  not  returned, 
and  there  being  no  direction  in  the  decree  to  return  the  evidence^ 
and  It  being  at  that  time  conceived  that  it  would  be  necessary  to  [1604  ] 
rehear  the  causes  in  order  to  rectify  this  mistake,  the  causes  stood 
over  to  be  reheard.  In  the  Easier  term  following,  they  were 
brought  on  to  be  reheard,  when  it  was  objected,  that  no  petition 
had  beien  presented  for  a  rehearing,  and  the  causes  again  stood 
over.  On  the  22d  oijune  1789,  these  causes  came  on  to  be  re- 
heard on  the  plaintiff's  petition,  when  it  was  ordered  that  they 
should  stand  over  to  the  sitting  after  term,  and  in  the  mean  time 
the  ccHnmissioners  should  return  the  evidence,  and  proofs  taken  by 
them  on  the  commission,  and  should  annex  such  evidence  and 
proofs  to  the  commission,  and  certificate  returned  by  them.  In 
obedience  to  this  last  order,  the  commissioners  made  their  return^ 
and  certified  the  evidence  which  they  had  taken. 

The  causes  were  brought  on  in  Michaelmas  term,  the  30th  of  the 
king,  after  the  evidence  had  been  returned,  when  several  objections 
were  taken  to  the  return  by  Mr.  Partridge  on  the  part  of  the  de- 
fendants in  the  original  cause,  and  plainUffi  in  the  cross  cause, 
which  were  argued  at  large  by  the  counsel  on  both  sides,  and  the 
causes  again  stood  over.  They  were  brought  on  again  in  the^ 
Easter  term  following,  when  it  was  ordered,  that  the  return  should 
be  confirmed,  and  the  causes  were  directed  to  be  heard  for  further 
directions  upon  the  whole  case,  and  in  the  same  term  Mr.  Partridge 
was  heard  for  the  defendants  in  the  original  cause,  ftnd  the  plain- 
tiffs in  the  cross  cause.  It  was  then  proposed  that  these  causes 
should  be  compromised  by  an  agreement  to  the  following  effect: 
that  the  rector  should  remain  in  possession  of  tlie  house  and  lands 
now  in  his  occupation,  which  by  the  return  are  ascertained  as  par- 
cel of  the  portionary,  and  should  waive  all  claim  to  tithes  arising 
within  the  present  park,  and  that  the  tithes  of  the  rest  of  the 
parish  should  be  accounted  for  to  him  from  the  time  of  filing  the 
bill,  and  should  be  received  and  taken  by  him  in  future :  that  this 
agreement  should  continue  in  force  during  the  incumbency  of  die 
present  rector,  and  that  he  should  undertake  to  consent  to  any 
application  to  parliament  on  the  part  of  ttie  Carew  family  to  make 
this  agreement  perpetual :  that  the  account  should  be  taken  by 

Vol.  IV.  X 
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1791.     the  Deputy  Remembrancer,  if  the  parties  should  not  agree  upon 
pgy^^     the  value  of  the  tithes  to  be  accounted  for ;  and  that  as  soon  as  the 
y.         sum  which  should  be  found  due  upon  the  account  should  be  paid  to 
the  plainti£^  both  bills  should  be  dismissed  without  costs»  and  that 
the  deposit  made  for  the  rehearing  should  be  returned* 
[  1605  3       The  causes  stood  over  for  the  parties  to  consider  this  proposi- 
tion :  unfortunately,  the  result  was,  that  the  defendants  declined 
to  accede  to  it ;  and  it  being  understood  that  no  further  light  could 
be  thrown  on  these  causes  by  any  further  hearing  of  them,  we  are 
at  length  driven  to  the  necessity  of  pronouncing  an  adverse  judge- 
ment on  them.  And  it  is  with  considerable  reluclance  that  we  shall 
now  pronounce  an  adverse  judgement  between  the  parties,  because 
after  all  the  pains  we  have  taken  in  the  investigation  of  these  causes, 
we  see  too  plainly  that  it  is  impossible  for  us  to  attain  the  real  jus- 
tioe  of  the  case.    The  real  justice  of  the  case  consists  in  a  fair 
distribution  of  the  glebe  lands  and  tithes  of  the  parish  between  the 
rector  of  the  parish  and  the  portionist,  for  it  is  very  clear  that  there 
is  a  portion  of  tithes  and  a  rectory  existing  in  point  of  right  sepa- 
rate and  detached  from  each  other.     They  were  antiently  posses- 
sions purely  ecclesiastical*  and  presentable ;  originally  the  advow- 
sons  of  both  were^  if  I  mistake  not,  in  the  Careao  family  at  the  time 
of  the  execution  of  the  commission  directed  to  the  bishop  of  fVin^ 
Chester^  stated  in  the  evidence.    Loi^  was  the  portionist  under  the 
presentation  (as  I  apprehend)  of  that  family.    It  does  not  appear 
in  the  cause  at  what  period  the  portion  ceased. to  be  presentable^ 
or  how  it  became  appropriated,  but  it  has  been  in  that  state  for  a 
great  number  of  years,  and  it  has  certainly  been  in  the  Carem 
family  from  the  time  of  queen  Mary^     Undoubtedly,  the  portion 
did  consist  of  a  mansion-house^  glebe  lands,  and.  tithes  of  different 
species,  arising  in  different  parts  of  this  parish.     There  can  be  no 
doubt  but  that  the  specific  glebe  lands,  and  the  specific  lands  and 
tenements  liable  to  pay  tithes  to  the  portion  were  formerly  ascer- 
tained and  distincdy  known ;  that  their  value  was  known,  and  that 
the  comparative  value  between  the  rectory  and  the  portionary  was 
also  known ;  they  appear  to  have  been  taxed,  and  the  tenths  rated 
by  their  distinct  values.     The  real  justice  of  the  case  therefore 
between  these  parties  is,  that  the  rector  should  take  all  that  belongs 
to  the  rectory,  and  that  the  Carew  &mily  should  take  all  that  beloi^  ' 
to  the  portion.     Upon  the  very  first  opening  of  this  causey  it  was 
too  apparent  that  it  would  be  extremely  difficult,  if  not  impossible^ 
to  reach  the  justice  of  it:  it  was  equally  apparent,  that  the  plaintiff 
and  the  rector  were  engaging  in  this  cause  upon  very  unequal  terms,, 
if  the  rector,  standing  upon  his  common  law  right,  had  it  in  his 
power  to  throw  the  onus  probandi  on  the  portionist ;  and  it  was  at 
first  much  doubted  by  the  court,  whether  under  the  actual  circum- 
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s'thhced  of  the  case,  the  rector  had  or  had  not  that  right.  To  have  1791. 
declared  that  he  had  no  such  right,  would  *have  operated  to  shake  ~  ' 
a  fundamental  doctrine  in  the  law  of  tithes,  upon  which  the  secu-  v. 
rity  of  the  possessions  of  the  church  mainly  rests.  The  court  en-  ^ff^^'o  -i 
tertained  a  hope  and  a  wish,  that  the  parties  would,  by  agreement 
among  themselves,  do  that  justice  to  themselves  which  we  could  not 
administer ;  and  we  have  more  than  once  recommended  it  to  them 
to  compromise  the  dispute  between  them^  and  have  proposed  such 
terms  as  appeared  to  us  to  be  fit  and  proper  for  them  to  accede  to* 
These  failing,  we  have  endeavoured  to  use  the  authority  and  juris* 
diction  of  the  court,  as  &r  as  it  could  be  used  towards  ascertaining 
in  an  adverse  cause  this  main  point  in  the  causes,  of  what  the  por- 
tion consisted.  Commissioners  of  great  worth  and  honour,  not 
named  by  the  parties,  but  by  the  Deputy  Remembrancer,  proceeded 
to  make  the  inquiry;  and  they  have  succeeded  so  iar,  as  to  ascer- 
tain some  of  the  particulars  of  which  this  portion  consists,  and  we 
shall  act  upon  this  certificate  as  far  as  it  goes,  being  now  called 
upon  to  pronounce  an  adverse  judgement*  We  shall  direct  the 
mansion-chouse  and  glebe  lands  occupied  therewith^  and  any  other 
glebe  lands  in  the  occupation  of  the  rector  belonging  to  the  por- 
tion, to  be  delivered  upi  and  an  account  of  the  rents  and  profits 
from  the.  time  of  the  plaintiff's  institution  to  this  rectory ;  and  we 
shall  also  dismiss  the  plaintiff's  bill  as  to  the  tithes  arising  upon 
such  lands  as  have  been  ascertained  to  be  tithable  to  the  portion. 
But  this  falls  far  short  of  the  real  justice  of  the  case,  for  we  are 
perfectly  satisfied  that  the  commissioners  have  not  ascertained  the 
whole  of  the  portion ;  and  that  if  we  give  the  rector  his  account  of 
the  tithes  arising  in  all  the  rest  of  the  parish,  we  shall  give  him 
that  which,  in  good  conscience  he  ought  not  to  have,  though  the 
strict  rule  of  law  may  give  it  him.  Whether  under  the  actual  cir- 
cumstanced of  this  case,  the  rule  of  law  does  give  it  him,  and 
whether  sitting  in  a  court  of  equity  we  are  obliged  to  act  upon  it, 
are  questions  upon  which  we  have  paused.  The  circumstances  I 
allude  to  are  these :  it  is  sufficiently  established  in  the  evidcncci  that 
the  rectors  have  been,  for  a  considerable  time  past,  and,  probably, 
firom  the  time  of  queen  Eliz.,  lessees  of  the  portionary  rent  and 
render  of  2/.  and  a  fraction  in  money,  thirty  quarters  o  oarley,  seven 
quarters  of  wheat,  four  quarters  of  rye,  all  the  tithe-oats  of  the  pa- 
rish, and  all  the  straw  of  the  rest  of  the  tithe-wheat  The  leases  « 
are  not  now  extant,  at  least,  they  are  not  to  be  found  at  present ; 
and  there  is  no  probability,  if  they  were,  that  they  are  sufficiently 
explicit  in  the  description  of  the  thing  demised,  to  ascertain 
the  particulars  of  which  it  consisted.  This  unity  of  possession  for  [  1607  ] 
such  a  great  number  of  years,  is  too  apt  to  produce  a  confusion  of 
all  boundary,  not  to  have  bad  its  effect  to  confound  the  rights  of 
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1791.  the  rector  and  those  of  the  portionists.  In  general  cases,  we 
Temn  ^^^^  \i^ii  it  to  be  the  duty  of  the  tenant  to  preserve  such  a  dis- 
^-  tinction  between  his  own  possessions  and  those  of  his  lessor,  as  should 
enable  him  on  the  determination  of  his  lease  to  deliver  up  peaceable 
and  quiet  possession  of  the  thing  demised  to  his  lessor;  and  a  court  of 
equity  would  not  have  been  disposed  to  have  given  any  assistance  to 
such  a  tenant  who  had  so  confounded  his  boundaries  as  to  be  unable 
to  ascertain  the  thing  demised,  but  on  the  contrary  would  go  great 
lengths  to  oblige  him  to  make  his  lessor  a  recompence  in  value. 
Ought  then  the  rector  of  this  parish,  the  lessee  of  this  portion,  under 
the  circumstances  I  have  stated,  to  be  allowed  to  come  into  a  court 
of  equity  upon  the  foundation  of  his  common-law  right  against  his 
portionist,  without  having  first  delivered  back  to  him  his  portion  ? 
Mr.  Solicitor  General  argued  this  question  on  behalf  of  the  rector 
with  very  great  effect,  and  he  has  satisfied  our  judgement  upon  it. 
This  is  the  case  of  a  rector  newly  presented,  claiming  under  his 
common-law  right  to  the  tithes  arising  within  his  parish  in  the  right 
of  his  church.  Th^re  is  no  privity  between  him  and  former  rectors, 
.nor  do  the  acts  of  former  rectors  bind  his  church.  A  succes- 
sion of  rectors  differs  very  widely  from  a  succession  with  privity  of 
estate.  To  this  rector  therefore  nothing  seems  imputable;  on  the 
other  hand,  this  sort  of  bargain  between  the  portionist,  who  has  also 
the  advowson  of  the  rectory,  and  the  successive  rectors,  especially, 
when  we  see  considerable  quantities  of  the  land  in  this  parish  have 
been  thrown  probably  from  time  to  time  into  the  park,  and  have 
rendered  no  tithes  to  the  rector  either  in  his  own  right  or  as  lessee, 
is  open  to  observation  and  suspicion.  I  once  thought  that  the  render* 
in  the  lease  having  been  made  in  very  moderate  terms  down  even  to 
the  commencement  of  the  present  incumbency,  might,  by  comparison, 
be  a  good  measure  of  the  value  of  the  portion :  but,  when  I  reflected 
upon  the  probable  influence  of  the  patron  of  the  rectory  upon  that 
contract,  I  hesitated,  and  I  thought  it  not  unreasonable  to  recom- 
mend it  to  the  defendants  to  accept  of  less  beneficial  terms  between 
parties  so  circumstanced.  We  find  ourselves  obliged  at  length  to 
decide  according  to  the  strict  right;  and  though  there  is  every 
reason  to  apprehend  tliat  the  rector  is  in  possession  of  more  than 
belongs  to  his  rectory,  yet  the  account  in  this  court  must  fol- 
low the  possession.  We  have  had  it  in  contemplation,  whether 
[  1608  ]  there  should  be  any  further  inquiry  directed.  It  is  possible,  that  as 
to  twenty  acres  of  the  glebe  land  in  possession  of  the  rector,  such 
an  inquiry  might  be  attended  with  some  success :  but  we  think  it 
would  be  fruitless  as  to  the  tithes.  Upon  the  evidence  now  before 
us,  if  there  shoiikl  be  any  discovery  made  of  any  further  evidence,  a 
personal  decree  to  account  will  be  no  bar  to  any  remedy  which  the 
portionist  shall  b^  advised  to  resort  to,  and  he  may  bring  his  eject- 


CASES.  Ho8 

ment  now  for  the  twenty  acres  upon  the  present  state  of  the  evi-     1 79 1, 
dencc,  if  he  shall  be  so  advised ;  and  thei'efore  we  do  not  think  fit  ~ — "• 
to  incumber  these  causes  with  any  other  commission  or  inquiry ;        v. 
they  have  already  depended  too  long,  if  a  court  can  ever  be  too 
long  employed  in  endeavouring  to  peneti'ate  through,  disperse,  and 
clear  away  that  darkness,  in  which  time  and  accidents  have  involved 
the  real  merits  of  the  question  between  the  parties. 


PetUUt. 


M.  38  Geo.  III.    A.  D.  1798.    B.  R. 

Williams  and  anoUier  against  Ladner.    [8  Term  Rep.  72.] 

Trespass  for  that  the  defendant  on  1st  September  1797,  and  on  Though  tb* 
divers  other  days   between   that  and  the  day  of  exhibiting  the  ^^^i^ 
bill  of  the  plaintiffs,  with  force  and  arms  and  with  divers  catde  ate  iwve  Uwm 
up,  consumed,  trampled  upon,   and  damaged  large  quantities  of  ^„^J|^ 
com,  grain,  and  straw,  of  tlie  plaintiffs  at  the  parish  of  ^t^Levan  « reasonable 
in  ComwaUi  and  2dly,  for  seizing,  taking,  and  carrying  away,  the  S^are  ^^ 
same.     Pleas :  1st,  not  guilty ;  2dly,  that  the  defendant  before  and  ou^  and 
at  the  several  times  when,  &c.  was  lawfully  possessed  of  and  occu-  notice  ^ 
pied  divers,  to  wit,  500  acres  of  his  own  land  in  the  said  parish  **>«"»<"»  the 
and  coun^jT ;  and  that  there  now  is  and  from  time  immemorial  hath  the  Und 
been  a  custom  in  the  parish,  that  such  of  the  occupiers  of  land  <^not  jus- 
therein  for  the  time  being  respectively  as  have  had  at  any  time  com  pus  turn- 
growing  thereon,  who  have  thought  fit  to  give  notice  in  writing  be-  *'*^j'°  ^^ 
fore  they  have  set  out  the  tithe  of  such  corn  after  the  cutting  down  the  land  to 
of  the  same  that  they  should  so  set  it  out,  and  of  the  times  when  f^^*^^ 
they  should  so  do,  unto  the  owners  or  proprietors  of  such  tithes  for  course  oF 
the  time  being,  by  affixing  such  notice  on  or  before  the  Sunday  w^byAc 
previous  to  their  so  doing  on  the  outside  of  the  door  of  the  parish  cattle  con- 
church,  have  given  such  notice  at  such  time  and  in  such  manner  tithes:  but 
and  have  set  out  such  tithe  accordingly  on  tlie  lands,  &c.  for  the  jus  remedy 
*use  of  the  owners  or  proprietors  thereof;  and  that  the  defendant  distr^or 
whilst  he  so  occupied  the  said  lands,  and  before  any  of  the  said  times  ^y  action, 
when,  &c.  to  wit,  on  1st  August  1797,  cut  down  a  large  quantity    Lloo9  j 
of  com  then  growing  thereon  (to  wit),  &c   and  afterwards  and 
before  any  of  the  said  times  when,  &c.  on  the  16ih  of  September 
1797,  gave  notice  in  writing  (according  to  the  custom),   to  the 
plaintiffs,  being  the  owners  and  proprietors  of  the  same  tithe,  that 
^  he  should  set  out  the  tithe  on  Friday  then  next,  should  the  weather 
tlien  permit,  and  that  he  did  then  accordingly,  viz.  on  the  22d  of 
the  said  September  (the  weather  permitting)  set  out  the  same  on  the 
said  land  according  to  the  notice  for  the  use  of  the  owners  or  pro- 
prietors tliereof ;  that  the  plaintiffs  had  notice  of  the  tithes  being 
so  set  out  on  the  same  day,  a^d  that  the  defendant  then  and  there 
carried  away  the  other  nine  parts ;  but  the  plaintiffs  did  not  carry 
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.  1798.     sxwixy  tlie  tidie  within  a  reasonable  time  after  they  had  notiee  that  U 
f^mig^     was  so  set  out,  but  on  the  contrary  wrongfully  permitted  the  same 
▼•         to  remain,  and  the  same  did  wrongfully  lie  and  remain  upon  the 
^'^'     said  land  for  a  long  space  of  time  after  the  expiration  of  such 
reasonable  time,  to  wit,  continually  and  thenceforth  until  and  at 
the  said  several  times  when,  &c*     The  plea  then  set  forth  the  like 
matter  as  to  other  corn  cut  down,  whereof  the  tithe  was  set  out» 
in   the  same  manner  and  witli  notice  similar  to  the  other,  but 
more  particular  as  to  the  times  and  places  of  cutting  down  the  com 
and  setting  out  the  tithe;  and  because  the  defendant  at  the  several 
times  when,  &c.  each  of  them  being  after  the  expiration  of  the 
said  several  reasonable  times  to  wit,  at  &c.  could  not  depasture  the 
grass  there  then  growing  on  the  said  land  whereon  the  said  tithe 
was  so  set  out  and  remained  as  above-mentioned,  nor  use  the  same 
in  so  ample,  convenient,  and  beneficial  a  manner  as  he  otherwise 
might  and  ought  to  have  done,  according  to  the  usual  and  regular 
course  of  husbandry,  without  turning  the  cattie  in  the  dedaratioa 
mentioned,  into  the  said  land  to  depasture  the  grass  there  then 
growing,  nor  without  moving  the  said  wheat,  &c.  in  the  last  count 
mentioned  to  a  convenient  distance,  he  the  defendant^  at  those 
several  times,  did  for  the  purpose  of  depasturing  the  gross  growing 
on  the  said  land,  and  using  the  same  in  such  ample,  convenient, 
and  beneficial  a  manner  as  aforesaid,  according  to  the  usual  and 
regular  course  of  husbandry,  turn  the  said  cattie  upon  the  land,  and 
remove  the  said  wheat,  &c.;  and  the  said  cattle  of  their  own  accord 
ate  up  and  damaged  the  same,  &c.  be  the  defendant  doing  as  Uttie 
[[1610  ]  damage,  as  on  those  occasions  he  possibly  could,  oonsistentiy  with 
his  so  depasturing,  &c.     The  tiiird  plea  stated  generally,  that  the 
defendant  was  possessed  of  the  land  in  the  said  parish,  that  he  cut 
down  the  com  growing  thereon,  and  set  out  the  titiie,  and  that 
on  the  same  day,  &c.  the  plaintiffi  had  notice  that  the  tithe  was 
set  out,  but  did  not  carry  away  the  same;  and  concluded  as  the 
former  plea. 

To  the- two  special  pleas  there  was  a  demurrer;  assigning  for 
causes  that  they  only  stated  generally  that  the  plaintiffs  had  notice 
that  the  tithes  were  set  out,  without  showing  how  or  in  what  man- 
ner they  had  notice,  or  that  the  same  was  given  by  or  on  the  be* 
half  of  the  defendant;  and  also  as  to  the  last  plea  that  the  defend- 
ant had  not  alleged  that  the  plaintifis.  were  the  owners  or  proprie- 
tors of  the  tithes,  or  the  proper  persons  to  whom  such  notice  ought 
to  have  been  given.    Joinder  in  demurrer. 

Praed  was  called  upon  to  support  the  pleas,  and  was  asked  whe^ 
iher  the  point  had  not  been  decided  by  the  judgement  of  l^he  court 
in  Shapcott  and  Magford^  iLd.  Baym.  187.  He  said  that  upon. 
examining  that  case  it  would  be  found  that  the  question  came  col- 
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laterally  before  the  courts  who  decided  it  witti  a  leaning  to  support  1798. 
die  verdict,  which  might  have  been  maintained  on  other  grounds,  "rrr — 
For  there  was  no  doubt  but  that  the  plaintiff  who  was  the  land-  t. 
owner,  had  a  right  to  maintain  hia  action  and  recover  damages  ^^'f*^* 
against  the  defendant,  who  was  the  tithe  owner,  ibr  having  suffered 
the  tithe  to  remain  more  than  a  reasonable  time  on  the  land  to  the 
detriment  of  the  h^bage.  But  admitting  that  Uie  court  did  decide 
the  very  point  now  in  question,  (though  it  was  not  necessary  for 
them  to  do  so),  still  the  judgement  may  not  be  deemed  conclusive, 
if  it  be  contrary  to  the  general  principles  of  law,  reason,  and  con* 
venience^  or  to  other  authorities,  and  the  opinion  of  other  judges 
on  the  same  point.  The  case  on  the  pleadings  now  before  the  court 
is  shortly  this.  The  plaintife,  the  tithe-owners,  complain  that  the 
defendant's  cattle  have  destroyed  their  tithes.  The '  defendant,  the 
land-owner,  says  that  the  tithes  were  duly  set  out  on  his  land,  of 
which  the  plaintifis  had  notice^  that  a  reasonable  time  for  remov- 
ing them  passed,  and  then  the  defendant  put  his  cattle  into  his  land 
to  depasture  it,  and  the  eatde  ate  the  tithes.  The  result  is  that  the 
plaintifis  have  suffered  a  loss  owing  to  their  own  de&ult  or  neglect. 
But  it  is  a  general  principle  of  law  that  a  loss  or  hurt,  which  hap- 
pens to  a  man  by  his  own  de&ult  or  neglect,  gives  him  no  right  of 
action.  The  plaintifi&  by  leaving  the  tithes  on  the  land  after  notice 
that  they  were  set  out  more  than  a  convenient  time  for  taking  [  1611  ] 
them  away  became  wrong-doers,  and  liable  to  an  action.  Then  it 
is  not  reasonable  that  the  defendant  should  be  deprived  of  the  use 
of  his  land,  by  the  continuance  of  that  which  is  wrongful  on  the  pait 
of  the  plaintiAi,  or  make  amends  to  the  plaintiffi  for  a  loss  arising 
from  their  own  wrong.  And  it  would  be  inconvenient,  not  to 
the  land-hcdder  ak>ne,  but  to  the  public  also^  that  land  should  re- 
main useless,  as  to  the  purposes  of  pasturage  or  agriculture ;  which 
will  be  the  case,  if  tiie  land>owner  may  not  feed  it  with  his  cattle,  or 
till  it  so  long  aa  the  tithe-owner  may  leave  the  tithe  there,  through 
negligence  or  obstinacy.  If  the  matter  here  pleaded  would  be  an 
answer  to  a  suit  in  the  spiritual  court  for  tithes,  it  should  be  a  suC> 
ficient  defence  here  in  an  action  for  the  value  of  them,  otherwise 
the  judgement  of  the  two  courts  would  be  inconsistent.  But  it 
seems  from  the  judgement  in  Bermei  v.  Shortwrighi  (a)  that  this 
matter  would  be  a  good  answer  to  a  suit  in  the  spiritual  court;  for 
on  the  motion  then  made  for  a  prohibition,  this  court  expressly 
said,  that  if  the  parishioner  setteth  out  his  tithes,  and  the  parson 
will  not  take  them,  or  if  they  be  destroyed  by  cattle  by  his  laclies, 
be  shall  not  have  tithe  again.  (Lord  Kenjfon  said,  it  might  be  true 
that  the  parson  should  not  have  tithes  in  kind  a  second  time,  bnt 
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1 798.      that  did  not  show  that  he  should  not  have  a  remedy  for  the  destnio 

wmiams     ^'"^  of  his  tithe  first  set  out,  which  had  becoiQe  his  property.) 
V.         The  court  in  the  case  of  Webb  v.  Paternoster  (a),  adopted  and  pro- 

Ladiur.  needed  on  the  principle,  which  it  is  submitted  should  govern  this 
case.  Sir  William  Plumer  had  given  license  to  Webb,  an  off-going 
tenant,  to  leave  »  rick  of  hay  on  the  land  until  he  could  conve- 
niently sell  it,  and  some  time  afterwards  leased  theland  to  Paternoster^ 
who  two  yeara  after  the  license,  without  notice  to  WM,  put  in  his 
cattle,  which  ate  the  hay :  Webb  brought  an  action  of  trespass 
against  him,  and  these  &cts  appearing  to  the  court  on  the  pleadings, 
they  gave  judgement  after  mudb.  argument  and  consideration  for  die 
defendant,  it  being  the  plaintifiP's  fault  to  leave  the  hay  more  than 
a  convenient  time.  So  here,  the  law  allowed  the  plaintiffs  to  leave 
die  tithes  on  the  land  a  convenient  time^  and  it  was  their  fault  to 
'leave  them  longer.  It  is  remarkable  that  in  considering  that  case 
Dodridge  J.  put  the  case  now  before  the  court,  as  an  instance  to 

[  1612  ]  illustrate  the  principle.  He  said  (2  BM.  Bep.  143,  144.)  if  a 
parson  suffer  bis  tithe  to  lie  on  the  land,  shall  not  the  owner  put 
his  beast  on  the  land?  inferring  that  he  might:  and  Sir  H.  Mon^ 
tague  Lord  Ch*  J.  assented,  stadng  the  reason,  that  it  is  the  parson's 
folly.  The  same  principle  had  been  recognized  and  acted  upon 
before  in  a  case  v^  analogous.  It  is  thus  reported  (i)-^In  error, 
it  was  siud  to  be  law,  that  if  all  the  neighbours  of  a  vill  cany  their 
com  out  of  the  common  field,  except  one  who  will  not  carry  his 
through  obstinacy  or  negligence,  diere,  the  rest  may  put  their 
beasts  into  the  field,  and  shall  not  be  trespassers  to  the  other.     In 

0iipimS2s.  Dodson  V.  Oliver  (c)  the  law  respecting  the  titibe  of  milk  is  thus 
stated — If  there  be  no  particular  custom  or  usage,  the  parishioner 
is  obliged  to  pay  every  tenth  meal,  to  milk  his  cows  at  the  usual 
place  of  milking  into  his  own  pails,  and  the  parson  is  obliged  to 
fetch  it  away  from  the  milking  place  in  his  own  pails  in  a  reason- 
able time ;  and  if  he  do  not  fetch  it  aWay  before  the  next  milking 
time,  the  parishioner  may  justify  pouring  the  milk  on  the  ground, 
because  he  then  has  occasion  for  his  own  pails.  The  same  argu- 
ment holds  here.  A  reasonable  time  for  removing  the  tithe  had 
passed ;  the  defendant  had  occasion  to  use  his  land,  and  therefore 
may  justify  putting  in  his  catde.  The  destruction  of  the  tithe  in 
either  case  arises  firbm  the  default  or  neglect  of  the  Uthe  owner. 
Gaselee  contra,  was  stopped  by  the  court 
Lord  Kenyan  Ch.  J. — This  is  a  question  of  universal  concern : 
but  as  the  point  appears  to  have  been  solemnly  decided  in  the  court 
of  Common  Pleas  near  a  century  ago,  and  that  judgement  was 

(a)  Palm.  71.     2  Roll.  Bcp.  HS.  152.     Godb.  282.     Poph.  151.     S.  C. 
{b)  Bro.  Abr.  tit.  TreqHW^  352.  (c)  ^unb.  74. 
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founded  on  a  prioir  case  in  the  22  Car.  2.  in  this  court,  I  think  it     1798. 
ought  not  now  to  be  disturbed.     That  decbion  is  also  supported  by 
reason ;  it  is  much  better  that  the  owner  of  the  knd  should  appeal  to        ▼. 
the  laws  of  his  country  for  redress  than  that  he  should  take  the  law     ^^^^* 
into  his  own  hands.     If  the  defendant  were  to  succeed  in  this  pase, 
it  would  establish  this  proposition,  that  if  cattle  stray  on  the  proi- 
perty  of  any  person  he  may  destroy  them:,  but  he  is  bound  to  drive 
them  out  in  a  reasonable  manner.     Here  the  defendant  might  either 
have  brought  an  action  against  the  plainti£&  for  not  taking  away 
the  tithes,  or  he  might  have  distrained  the  tithes,  damage  feasant. 
Without,  however,  inquiring  into  the  reasons,  oa  which  the  case  in 
1  Ld.  Rajfmond  187.  proceeded,  it  is  sufficient  for  u&  to  say*  that 
that  case  was  fully  considered,  and  that  it  was  there  decided  that  [  1613.  ] 
the  owner  of  the  land  cannot  turn  on  his  cattle  before  the  tithes 
are  removed,  but  must  resort  to  his  action ;  and  every  case  that  in- 
culcates the  principle,  that  a  party  should  apply  to  the  law  rather 
than  take  the  law  into  hia  own  hands,  ought  to  be  adopted  in  courts 
of  justice. 

Lonorence  J. — I  think  there  is  a  great  deal  of  reason  in  the  argu- 
ment urged  on  behalf  of  the  defendant  in  this  case :  but  it  would 
be  too  much  for  us  to  overset  that  case  in  Ld.  Raymond^  in  which 
th  s  point  was  decided,  (a) 

Per  cwiatn.  Judgement  for  the  plaintiffi. 


Tr.  2  &  3  Geo.  II.     A.  D.  1728.    C.  B. 

Barton  v.  HMis.    [Fitzg.  78.] 

The  defendant  having  libelled  in  the  spiritual  court  for  tithes,  Pfohihition 

as  vicar  of  S.  did  there  set  forth,  that  bv  ancient  and  laudable  g»nt«], 

custom,  all  the  small  tithes  of  the  parish  of  S.  do  belong,  and  have  der  to  de-' 

belonged  to  the  vicar  of  the  said  parish  for  the  time  being ;  and  that  ^^^  ^^1!^ 

in  the  year  172S,  for  the  augmentation  of  the  aforesaid  vicarage,  iheTicar 

the  vicar  was  further  endowed  of  all  the  tithes  of  hay  within  the  ^**!'*d  ^ 

.  .  against  the 

said  parish ;  and  for  those  he  libelled  agamst  the  then  defendant,  leasee  of  tlie 
being  fermer  of  the  rectory.    Now  for  a  prohibition  the  plaintiff  JJJ^jJ^ 
suggests,  that  the  rectory  of  5.  aforesaid,  was  appropriated  to  the  liie  quet- 
priory  of  D.  and  so  brings  it  to  Henry  the  Eighth,  under  the  sta-  ^i^nr***. 
tute  of  dissolutions,  and  from  him  to  the  dean  and ,  chapter  of  properly 
Norwich^  whose  lessee  he  is;  and  that  the  rectory  aforesaid,  and  all  upon  mo- 
the  lands  thereunto  belonging,  were,  at  the  time  of  thjs  dissolution  ^^^ 
of  the  said  priory,  to  which,  &c.  and  have  been  at  all  times  before 
and  since  time  out  of  mind  discharged  of  tithes. 

(a)  See  also  Mouiitford  ▼•  Sidit^^  S  Bulstr.  33tf.  9upm  425. 
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1728.         Serjeant  Skinner  for  the  plaintiff.  ^— All  matters  eogniasable  bjr 

*^j~*    tbe  spiritual  court  should  be  entirely  q^iritualy  Bo»  Abr.  tit,  Prohi^ 

V.         bUionj   281«  508.  811.     And  since  the  dissolution  of  monasteries,  a 

'^^"*      rectory  impropriate  is  to  be  considered  as  a  lay  fee.      Further^ 

where  the  question  is  about  the  right  of  tithes,  as  to  whom  they  shall 

be  due,  there,  the  spiritual  court  have  jurisdiction ;  but  they  have 

none,  where  the  question  is,  whether  tithes  are  due  or  not*    And 

1^  1614  ]  if  they  should  proceed  in  this  case,  they  must  determine,  whether 

the  glebe  of  this  rectory  is  tithable;  for  the  plaintiff  is  &rmer  of 

the  glebe,  and  the  libel  is  for  the  tithes  of  the  rectory  of  which  the 

glebe  is  parcel ;  now  it  is  against  common  right  diat  the  glebe 

should  be  tithable.     However,  it  is  a  question  not  fit  for  their 

determination.    If  the  plaintiff  should  plead  in  the  sjMritual  court  a 

discharge  of  tithes  under  the  statute  of  81  H.  8.  th^  would  not 

•^&ipni       receive  such  a  plea.  Baym.  360.  •g  Co.  44.  VO.  Mo.  761 .  \Yelo.  86* 

t  siiprft        Wats.  200« 

^^'  Seijeant  Eyre  for  the  defendant  —  Two  questions  will  arise^ 

1.  Whether  the  vicar  can  have  tithes  out  of  the  glebe :  S.  Whe* 
ther,  this  being  between  the  vicar  and  impropriatcMr,  the  spiritual 
court  have  jurisdiction.  As  to  the  first,  if  there  be  an  express  grant 
of  tithes  out  of  the  glebe,  it  is  good,  Cro.  EUz.  578.  Mo.  910«. 
As  to  the  second,  the  impropriator  being  in  the  place  of  the  parsoa 
is  to  be  considered  as  an  ecclesiastical  person,  and  so  the  rectory 
impropriated  is  to  be  taken,  as  to  the  vicar,  as  in  the  hands  of  the 
parson,  and  therefore  the  right  of  tithes  will  be  the  only  question 
in  the  spiritual  court ;  for  it  will  be  as  if  he  should  claim  those 
tithes  against  the  parson,  who  could  only  object  that  he  is  parson^ 
and  that  the  tithes  are  claimed  out  of  hia  glebe  in  his  own  posses^ 
sion.  And  this,  being  the  case,  the  statute  of  Circumspecte  agaiis. 
excludes  the  jurisdiction  of  the  temporal  courts.  Mo.  Abr.  809^ 
falsely  printed  316,  310,  311.  2  Brownl.  3&  Mo.  987.  Godlu.  196. 
2  Buktr.  157.  3.  Bulstr.  2S0. 

Eyre,  Ch.  J.— This  is  a  suit  by  the  vicar  against  the  lessee  of  aa 
impropriator  of  a  rectory  for  the  small  tithes  of  the  parish,  and  the 
bay-tithes  of  the  glebe^  which  the  vicar  claims  by  prescription  and 
endowment ;  whicli  I  hdd  to  be  good ;  for  the  glebe  may  be  charg- 
ed by  an  express  and  particular  charge,  as  appears  by  the  cases  cited. 
I  do  not  find  the  prescription  is  denied,  nor  otherwise  answered^ 
than  by  setting  up  another  prescription  against  it,  which  is  in  efiect 
in  non  decimandOf  and  no  plea  out  of  the  mouth  of  a  layman :  for  if 
the  parson  demise  the  glebe,  his  lessee  shall  pay  him  tithes.  And 
this  is  not  like  a  particular  prescription  of  which  every  occupier  of 
the  land  should  take  advantage.  Wherefore  he  inclined  no  prohi- 
bition should  go«    But  it  was  thought  proper  these  points  should 


not  be  determined  upon  motion,  so  that  be  eonsented  with  the  rest  1 728^ 
of  the  judges,  that  a  prohibitiop  should  be  granted,  upon  which  the  ^"^^^ 
plaintiif  was  ordered  to  dedare  fortbwitbf  v. 


HoUiM. 


M.  14  Geo,  HI.    A.  D,  1774-    Scac,  [  1615  ] 

IMyd  V.  BeniUy.    [MS.] 

On  a  motion  for  a  new  trinl,  in  a  cause  which  had  been  tried  s.  c. 
before  Eyre  B.  at  Skrembmy,  on  the  statute  2  &  8  Jid.  6.  for  not  ^ssf  *^* 
setting  out  tithe  of  clover  seed,  the  court  held,  that  the  a^d  w*as  not  ▼oi.  u. 
to  pay  tithe  at  the  mill,  but  diat  the  tenth  part  of  the  Stalk,  &c.  was  in'^tiUiiDg 
to  be  set  out  in  the  field  after  it  was  severed  from  the  ground.  clover-seed^ 

°  the  .tenth 

part  of  the  stalk  is  to  be  set  out  {n  the  field  after  it  is  severed. 


H.  40  Geo.  III.     A.  D.  1800,     Scac. 

JUingworih  v.  Ijeigh.    [MS.] 

The  bill  in  this  case  was  filed  by  Dr.  Illingworth^  as  vicar  of 
fUkmgley^  in  the  county  of  JVarmck,  against  the  Honourable  Mrs* 
Leigh^  the  impropriatrix  of  the  rectory^  and  a  Mrs.  Baker^  one 
of  her  tenants;  and  the  principal  object  of  the  suit  was,  the  re^ 
covery  of  agistment  tithe. 

In  support  of  the  daim,  the  vicar  produced  the  minister's  ac- 
counts from  Michaelmas  27th,  to  Michadmas  28th,  H.  8.  which 
stated  the  rectory  to  consist  only  of  garbs  and  hay. — Firma  rectorue 
de  FiUongley^  qua  solummodo  consistit  in  garbis  etfcsno.  He  showed 
too,  from  an  ecclesiastical  survey  taken  in  26  H.  8.  the  relative 
value  of  the  rectory  and  vicarage  at  that  time^  inferring  from  the 
great  proportion  which  the  value  of  the  latter  bore  to  that  of  the 
former,  that  the  vicarage  roust  have  had  all  the  small  tithes.  The 
next  evidence  was  a  suit  in  1654,  instituted  by  two  persons  of  the 
name  of  Hotbeche^  as  lessees  of  the  rectory,  claiming,  among  other 
tithes,  that  of  herbage :  the  defence  then  set  up  was,  that  tlie  rec^ 
tor  was  never  seised  of  the  herbage  tithe,  and  that  it  was  due  to  the 
vicar,  if  to  any  one.  The  decree  in  this  cause  was  not  produced, 
nor  any  thing  more  than  the  bill  and  answer.  This  evidence  was 
followed  by  the  production  of  several  terriers ;  some  of  which  stated 
the  vicar  to  have  aU  small  tithes  generally,  and  others  gave  him  ex- 
pressly and  in  terms  tlie  herbage  of  barren  cattle ;  and  three  of  those 
of  the  latter  description  bore  the  signature  of  a  person,  who  was  at 
that  time  the  lessee  of  the  rectory.  It  was  in  proof,  that  all  the 
vicarial  tithes  had  been  time  out  of  mind  under  a  general  com-  [  1616  ] 
position. 

The  first  of  these  terriers  which  the  vicar  produced,  was  signed  Terriers, 
by  the  churchwardens  only.     Two  objections  were  taken  to  it:  signed  by 
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1 800.      1st,  it  was  insisted  that  tt  was  no  terrier  at  alt,  becaase  made  by  tbe 
churchwardens  only,  and  not  signed  by  the  vicar :  that  the  minkter's 


fr  signature  was  essential  to  gire  tbe  instrument  tbe  character  of 
■^^'  a  terrier:  that  where  it  wanted  that  signature,  the  court  had  often 
the  church-  refused  to  receive  it,  though  it  cam^  from  the  minister  himself, 
wtfdens  gdly,  It  was  insisted,  that  even  supposing  it  to  be  a  proper  terrier,, 
•amitaibie  yet  that  it  could  not  be  admitted  in  evidence  in  this  cause  as  against 
^nieym^  the  rector,  because  not  signed  by  any  person  claiming  onder,  or'oa 
idwadnds-  the  part  of  tbe  rector. 

^'raStOT         ^°  answer  to  this  it  was  said^  that  notwithstanding  tlus  informality, 

^|>ough        the  instrument  in  question  must  be  considered  as  a  terrier:  that 

^^Mdami-  it  purports  to  be  an  account  of  the  church,  is  signed,  as  far  as  it 

iDg  under     goes,  by  the  proper  officers,  and  comes  out  of  tlie  proper  office,  the 

far  hun5      bishop's  registry, :  that  terriers  were  often  signed  by  curates  only, 

and  yet  were  received  in  evidence :  that  they  were  entitled  to  credit, 

because  returned  to  the  bishop  upon  oath  r  that  the  objection,  that 

it  was  not  signed  by  any  one  on  the  part  of  the  rector  had  been 

often  over-ruled :  that  terriers  were  so  receive,  because  evidence 

of  reputation;  and  they  were  here  offered  to  prove  that  of  whicb 

reputation  was  evidence:    that  the  terrier  in  question,   besides 

coming  firom  an  unsuspected  place,  was  signed  by  persons  perfectly 

disinterested,  to  whom  it  was  a  matter  of  entire  indiflference  whether 

they  paid  to  the  rector  or  the  vicar;  at  the  same  time  that  it  was 

of  importance  to  them  to  ascertain  to  which  of  them  they  were  to 

make  their  payment,  in  order  that  they-mightnot  be  liable  to  make 

it  twice  oven 

The  court  were  of  opinion,  that  the  terrier  Was  admissible,  for 
that  it  had  been  recognized  in  the  character  of  a  terrier  by  the 
spiritual  court:  that  such  an  imperfect  terrier  had  been  often  received 
of  late  in  this  court:  tliat  it  was  true,  Ix>rd  C.  lR.'Siynner  had 
once  rejected  it,  but  that  he  had  afterwards  changed  bis  opinion, 
and  since  that  time  it  had  been  uniformly  received :  that  the  pre^ 
sent  terrier  was  signed  by  persons  not  only  no  way  interested ;  but 
whose  duty  it  was  from  thm  official  situation  to  do  it :  and  that  the 
want  of  the  vkar^s  signature  made  it  a  stronger  piece  of  evidence  in 
his  fevour. 
[  1617  ]  The  case  so  made  out  by  the  vicar  was  met  by  the  impropriatrix 
with  the  jfbllowing  evidence.  She  first  produced  terriers  of  ante- 
cedent date  to  those  which  had  been  brought  by  tlie  vicar,  some  of 
which  were  signed  by  the  vicar  only,  but  none  of  them  made  any 
mention  of  agistmoit  tithe,  .and  one  of  them,  signed  by  the  vicar 
and  churchwardens,  purported  to  be  **an  account  of  all  such  thitigs 
**  as  are  due  and  tithable  to  the  vicar  of  the  parish  of  Fillongley.*'^ 
She  next  produced  the  deposidon  and  decree  in  that  suit,  the  title 
and  answer  in  which  bad  been  brought  forward  by  the  vicar.  That 
decree  gave  the  rector  2s.  for  every  pound  rent  for  the  agistment 


JUtngwoiik 
v.- 
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lithe;  and  it  purported  (o  proceed  (among  other  evidence)  upon  1800« 
two  very  ancient  accounts  in  the  time  of  £•  4.  But  this  decree 
was  only  against  one  of  the  defendants,  Taylor;  nor  did  it  appear 
that  the  cause  was  ever  brought  to  a  hearing  against  the  others.  ^^^ 
And  Taylor  appeared  to  be  occupier  only  of  a  particular  piece  of 
land,  formerly  parcel  of  FUlongley  Park.  She  then  read  depositions 
in  another  cause,  by  which  it  appeared  that  several  compositions 
had  been  received  for  the  herbage-tithes  of  Fillongley  Park  by  a  Mr. 
Pauleltj  the  then  impropriator.  She  afterwards  offered  in  evidence 
the  books  of  former  lessees  of  the  rectory,  the  entries  in  which 
shewed  the  receipt  of  sums  of  money  for  the  herbage-tithe^  and  some 
of  those  entries  were  made  by  those  very  lessees  who  had  signed  the 
terriers  acknowledging  the  vicar's  title  to  the  herbage-tithe. 

The  admissibility  of  this  last  evidence  was  strongly  objected  to  by  Books  of 
the  vicar's  counsel.    They  said,  that  although  a  parson's  book  might  ^^!!^^ 
be  read,  yet  that  of  an  impropriator  or  his  lessee  could  not :  that  a  containing ' 
spiritual  rector  or  vicar  was  under  no  temptatipn.to  &bricate  evi-  JJJJ'J^J^ 
dence,  having  no  estate  which  he  could  dispose  o(  nor  any  interest  of  agist, 
beyond  his  own  incumbency:  that  the  impropriator  had  the  in-  j^^^^Hted^ 
heriti^nce,  the  lessee  an  assignable  interest;  that  they  therefore  had  «fter  Um 
both  of  tliem  strong  inducements  to &bricate,  inasmuch  as  the  sale-  ationof"' 
able  interest  of  the  latter,  and  the  reversionary  estate  of  tlie  former,  ^^'  ^^*^ 
might  be  gready  benefited  by  it :   that  the  case  of  the  parson's  the'cUimof 
book  respecting  his  tithes  had  always  been  considered  as  a  solitary  *^?  >mpra- 
exception  to  tike  general  rule :  that  it  was  so  stated  to  be  by  lord  that  species 
Kenyofi  in  the  case  of  Outram  v.  Morewood,  6  Term  Rep.  123.  that  ^*^*'*' 
it  was  not  therefore  to  be  built  upon  as  establishing  a  principle,  nor 
to  be  followed  into  all  its  consequences :  that  the  books  of  a  re- 
ceiver, charging  himself  with  the  receipt  of  money,  in  such  a  case 
might  be  admitted,  because  there  is  no  suspicion  of  forgery,  the  re- 
ceiver having  a  direct  and  immediate  interest  to  the  contrary ;  it 
not  being  supposable  that  he  would  charge  himself  with  money  [  1618  ] 
which  he  had  never  received :   that  these  books  could  not  be  ad- 
mitteil  as  evidence  of  reputation,  because  reputation  itself  would  be 
no  evidence  in  this  case,  where  it  is  to  prove  a  particular  fact :  that 
there  was  no  instance  in  a  question  simply  of  tithes  where  the  books 
of  a  former  impropriator  had  been  received  to  assist  the  claim  of  the 
present  imprppriator :  that  in  the  anonymous  case  in  Bunb.  4e6.  (a) 


(a)  That  case  is  as  follows —  «  Upon  a  bill  bj  has  the  inheritance,  ought  not  to  be  read.     To 

an  impropriate  rector  for  a  mortuary,  the  book  of  this  it  was  answered,  that  the  book  of  a  lord  of 

some  of  the  predecessor  impropriators  was  offered  a  manor,  who  has  the' fee,  is  admitted  as  eridence 

to  be  read  in  eridence,  wherein  were  entries  of  of  quit-rents.     (&c2  ^^rr^,  if  the  bare  entry  of  the 

payments  of  mortuaries ;   but  it  was  objected,  lord  of  a  manor  in  his  book  be  evidence,  though 

that  although  a  parson's  book  (who  is  only  tenant  a  bailiff's  accounts,  where  it  .appe^urs  the  rents 

for  life,  and  therefore  not  supposed  to  enter  any  have  been  paid  and  allowed  in  the  account,  are 

thing  with  partiality  to   his  successor)  may  be  admitted  as  evidence  }    Per  curiam,  let  the  book 

read  ;   yet  tiie  book  of  a  lay  impropriator,  who  be  reacf." 


16)8  CAS£3« 

1 800.     it  is  true  the  books  of  the  impropriator's  predecessor  were  admitted : 
but  that  was  not  a  suit  for  tithes,  but  for  mortuaries :  besides,  that 


lUmgwoHk 

Y.  that  case  was  not  law,  and  had  never  been  allowed  m  this  court: 
Su^^*^  that  the  case  of  JVoodnoih  v.  Lord  Cobkam^  Bunb.  180.  was  clearly 
distinguishable  from  the  present;  for  the  entries  there  admitted 
were  not  those  of  a  former  impropriator  or  his  lessee,  to  support 
the  claim  of  the  plaintiff,  impropriator,  but  were  the  accounts  of  a 
steward  of  the  father  of  the  defendant,  a  parishioner;  and  those  ac- 
counts stood  clear  of  all  suspicion,  the  steward  having  no  interest 
to  induce  him  to  state  such  a  payment  to  have  been  made  to  the 
vicar,  if  in  point  of  fact  it  had  not  been  made. 

"Bntper  curiam^  the  question  is,  whether  there  be  any  degree  of 
influence  upon  the  mind  of  a  lessee  more  than  on  that  of  a  rector 
or  vicar,  whose  books  are  constantly  received  to  support  the  de- 
mands of  his  successors.     It  would  be  of  no  avail  to  a  lessee  to 
fabricate,  since  he  could  not  make  what  he  might  insert  evidence 
during  the  term  either  for  himself  or  his  assignee.     These  are 
general  accounts  of  the  receipts  made  during  the  term,  and  seein 
entitled  to  the  same  credit  with  the  entries  made  by  a  parson 
during  his  incumbency.     Liord  Kenyan  could  not  mean  to  say,  that 
the  case  of  a  parson's  books  was  the  only  exception  to  the  general 
rule,  that  any  other  case  fidling  within  the  same  principle  would  not 
be  admitted. 
C  1619  ]       It  appeared  from  these  books,  that  in  the  years  1718)  1719,  and 
1 720,  the  lessees  had  received  in  several  instances  for  the  herbage- 
tithe;  but  that  in  1727|  1728,  and  1729,  there  were  no  receipts  by 
them  of  that'  species  of  tithe;  and  upon  the  whole,  of  at  least  a 
hundred  occupiers  in  the  parish,  only  two  or  lliree  had  ever  paid  it. 
It  also  appeared  from  these. entries,  that  the  lessees  had  received  a 
composition  for  coppice  wood,   a  circumstance  which  was  relied 
upon  as  negativing  the  extreme  restriction  of  the  minister's  accounts, 
and  showing  that  the  solummodo  was  incorrect.     These  written  do* 
cuments  were  followed  by  some  parol  evidence.     A  former  tenant 
of  a  piece  of  pasture  called  the  Deep  Moor^  deposed,  that  he  had  paid 
to  the  lessees  of  the  rectory  for  eleven  years  lOs.  per  annum^  for 
herbage-tithe,  and  had  also  paid  during  part  of  that  time  2s.  6d. 
per  annum  to  the  vicar,  but  what  he  had  paid  this  last  sum  for  he 
knew  not ;  and  had  discontinued  it  at  the  desire  of  his  landlord. 
Two  or  three  other  witnesses  stated,  that  the  lessees  of  the  rectoiy 
had  insisted  upon  an  herbage-tithe  in  those  years  when  the  lands 
were  not  ploughed. 

Upon  this  evidence  the  court  directed  an  issue,  to  try  whether 
the  vicar  was  entitled  to  the  agistment  tithe,  which  came  on  to  be 
tried  at  the  Summer  Assizes  1 799,  at  Wmvnck^  before  Mr.  J.  Heath, 
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when  a  verdict  was  foond^  {a)  in  favour  of  the  vicar.     IJpon  the      1800. 
trial  of  the  issue,  the  counsel  for  the  impropriatrix  offered  in  evi-   Jl^IZ^ 
dence  depositions  in  a  suit  between  HolbechCf  a  former  lessee,  and        t. 
Whadcock,  an  occupier,  but  produced  neither  bill  nor  answer.  "^*''* 

It  was  objected  by  the  vicar's  counsel,  that  without  the  bill  and  Depositions 
answer,  or  proving  that  all  due  diligence  had  been  used  to  discover  evidence 
them,  but  without  effect,  and  giving  collateral  proof  of  their  con-  ^*^^"? 
tents,  these  depositions  could  not  be  received  :  that  it  was  necessary  either  bUi 
to  produce  the  bill  and  answer,  in  order  that  it  might  be  seen  who  the  ^^  •^^^ 
parties  were,  and  what  were  the  questions  in  issue  between  them,  be-  any  proof 
cause  the  depositions  could  be  evidence  only  between  the  same  par-  ^^^^^^ 
ties,  or  those  claiming  under  them,  and  upon  the  same  point:  that 
it  was  clear  from  the  depositions  themselves,  that  the  vicar  was  not 
a  party  to  the  suit,  because  he  was  examined  as  a  witness ;  that  the 
suit  therefore  was,  as  to  him,  res  inter  alios  acta :  that  the  only  ground 
on  which  it  could  be  contended  they  might  be  admitted  was,  where 
hearsay  or  reputation  was  evidence:  that  hearsay  could  not  be  evi-  [  1620  ] 
dence  in  this  case,  because  it  was  to  prove  a  particular  fact :  that 
the  very  depositions  themselves  were  confined  to  the  claim  of  agist- 
ment tithe  in  a  particular  place^  and  did  not  affect  to  speak  of  the 
general  custom  of  the  parish.     The  learned  judge  was  clearly  of 
opinion  that  they  were  inadmissible,  and  accordingly  rejected  them, 
and  cited  GUb.  65.   Sir  Tho.  Baym.  336.  Newburgh  v.  Newburgh. 
1  Br.  P.C.  847.  Baker  y.Sweet*^  Bunb.  91.  AfUlerton  v.  Maga^dey^  •  Supra 
3  Br.  P.C.  208.     A  new  trial  was  moved  for  upon  two  grounds : 
1st,  that  the  learned  judge  was  mistaken  in  rejecting  the  above  evi- 
dence ;  2d,  that  the  verdict  was  against  the  weight  of  evidence.    And 
the  court  granted  a  new  trial  expressly  upon  both  of  these  grounds, 
but  gave  no  reasons,  as  I  am  informed,  why  they  thought  the  evi- 
dence which  the  learned  judge  had  rejected,  ought  to  have  been  ad- 
mitted.    Upon  the  second  trial  a  verdict  was  found  for  the  impro- 
priatrix, where  the  matter  ended.  (6) 


H.  40(jeo.TIL     A.D.  1800.     In  Cane. 

Rose  V.  Calland.     [5  Ves.  jun.  186.] 

Tqe  bill  was  filed  by  devisees  in  trust,  to  obtain  the  specific  Whetiwr  a 
performance  of  an  agreement  entered  into  by  the  defendant  for  the  ti!ra"from 
purchase  of  an  estate.  non-pay- 

The  sale  was  by  auction;  and  ninety-four  acres  of  the  estate  utbosbea 
were  stated  in  the  particular  of  sale  to  be  exempt  from  the  tithe  of  ^^^  ^^^  **^ 

^  ^  claim  of  a 

hay. 

(a)  At  the  trial  the  vicar  produced  tbe  minis-    crown.     Ttie  rectory  was  appropriated   to   the 
ter*s    accounts   for    three  successive  years,    the     priory  of  Mastoke. 
whole  time  the  rectory  was  in  the  hands  of  the        {b)  See  also  Byam  t.  Booth f  2  Pri.  234.  infirn. 
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1800.         It  wad  objected,  that  this  exemption  was  not  ascertained  by  the 

""T abstract     No  tithe  of  hay  had  ever  been  taken  within  the  memoty 

v:         of  man,  nor  any  thing  paid  in  lieu  of  it;  and  other  tithes  had  been 

^^"^'     regularly  taken,  and  the  tithes  of  the  parish  were  all  in  lay  hands. 

lay  impro-        It  was  argued  by.  the  Attorney  General  for  the  plainti£^  that  in 

SLiwaiur.    51fru«  V.  jBofcr*,  the  court   decided   upon   the  principle,   which 

*  Supn       must  govern  this  case,  that  the  rector  having  been  only  in  poe- 

143a  session  of  one-third  of  the  tithes,   they  would  not  help  him  to 

get   possession  of  the  odier   two-tliirds:   tliat   the  presumption 

ought  to  be  raised  against  a  lay  impropriator :  that  the  absurdity  of 

holding,  that  there  cannot  be  a  presumption  against  him,  is  evident 

from  this  instance — an  estate  was  sold  in  an  adjoining  parish  iree 

from  the  payment  of  great  tithes :  but  the  conveyance  of  the  titles 

[  1621  ]  could  not  be  found ;  and  the  same  objection  would  have  been  made» 

if  at  last  the  deeds,  conveying  the  tithes,  had  not  been  found  by 

accident. 

On  the  other  side  it  was  said,  that  in  Sirutt  v.  Baker  there  wa^ 
Supnii77.  a  ground,  since  the  case  of  Fanskaw  v.  Bolheramj  for  saying,  the 
two  :^irds  of  the  tithes  had  been  severed :  that  before  the  case  of 
Farishaw  v.  Motheramy  the  law  was  monstrous;  obliging  the  de- 
fendant against  a  claim  of  tithes  to  produce  the  original  deed,  by 
which  that  portion  of  tithes  claimed  was  severed :  that  the  longer 
the  time,  the  more  difficult  it  was  to  make  out  the  possession :  but 
that  that  was  put  an  end  to  in  that  case. 

Lord  Chancellor. — I  can  do  nothing  at  present  but  send  this  to 
the  Master.  There  is  no  state  of  the  case.  The  question  is  very 
important  I  should  like  to  have  the  Master's  report,  and  a  state 
of  the  case ;  for  if  I  was  now  to  hold  it  a  fiat  objection  to  the  title, 
that  would  go  upon  the  presumption,  that  it  is  a  clear  point  of  Jaw 
that  a  lay  rector,  who  can  convey,  contract,  and  diminish  his  right, 
which  a  spiritual  rector  cannot,  is  not  to  be  barred  from  his  right 
,to  any  particular  tithe  by  the  length  of  dme,  or  the  circumstances 
attending  the  receipt  of  his  other  tithes.  I  should  be  very  loth  to 
go  that  length.  On  the  other  hand,  I  should  be  very  unwilling  to 
make  a  man  purchase  a  law  suit  The  argument  is  certainly  very 
strong  upon  the  instance  mentioned  by  the  Attorney  General;  where 
the  deeds  were  found  by  accident 

For  the  defendant,  it  was  afterwards  ai*guedj  That  there  have 
been  two  or  three  cases  lately  in  the  Court  of  Exchequer  upon  this 
Supra  144S.  subject:  that  in  Nagle  v.  Edwardsj  this  distinct  point  was  ai^^ued 
very  fully  in  that  court;  and  it  was  determined,  that  there  can 
be  no  presumption  from  any  length  of  time  against  a  lay  im- 
propriator. 

Lord  Chancellor. — If  that  is  so,  I  am  afraid  I  cannot  make  a  pur- 
chaser take  a  title  m  the  teeth  of  that  decision. 
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The  Attorney  General  in  reply  said.  It  was  very  material  to  1800. 
know  the  nature  of  the  defence  in  those  cases;  perhaps  it  might 

have  been  a  prescription  de  rum  decimando :  and  he  referred  to  Med^  ▼. 

ley  V.  Tabnv.  CaUand. 

Mr.  Graham  {amicus  curue)  mentioned  the  case  of  Trinity  Cd^ 
lege  V.  Bafrifigtony  (a)  in  the  Court  of  Exchequer,  in  the  time  of  Lord 
Chief  Baron  Ef^e;  where  this  point  was  decided  in  favour  of  the 
.claims  of  tithes.  The  portion  of  tithes  claimed  had  not  been  paid 
for  a  great  length  of  time.  The  Chief  Baron  in  giving  judgement^ 
acknowledged  the  dear  distuiction  between  a  lay  impropriator  and  [  1622  j 
a  spiritual  rector,  from  the  restraint  of  alienation  upon  the  latter^ 
but  he  went  upon  the  idea,  that  the  law  clearly  was,  that  no  length 
of  time  would  bar  a  lay  impropriator. 

Tlie  reference  to  the  Master  was  not  made;  but  the  cause  stood  k 
for  judgement. 

Lord  Chancellor. — If  I  was  to  send  this  case-  to*  the  Master,  I 
should  create  a  needless  expence ;  for  upon  the  case  in  the  Court 
of  Exchequer,  Nagle  v.  Edwards^  which  I  have  looked  into,  my 
difficulty  is  this ;  can  I  make  a  person  take  a  tide  in  the  tace  of 
that  decision  ?  If  I  do,  I  decree  him  to  enter  into  a  law  suit.  That 
case  was  upon  the  tithe  of  agistment.  There  was  a  veiy  long  pos- 
session, and  all  the  inconvenience  to  induce  the  court  to  raise  the 
presumption.  I  read  that  case^  and  also  Lord  Petre  v.  Blencoe,  veiy  8op*»HS4. 
attentively.  It  rather  struck  me  that  there  was  a  great  deal  of  evi« 
dence.  I  desire  to  be  understood  as  not  entirely  agreeing  with  the 
determination  of  the  court  of  Exchequer.  But  I  should  be  in  a 
strange  situation,  in  desiring  a  purchaser  to  take  this  title,  because 
I  think  the  point  a  pretty  good  one,  though  the  court  of  Exche- 
quer have  determined  against  it.  It  is  tdliiig  him  to  try  my  opi- 
nion at  his  expence.  Unfortunately,  they  have  very  distinctly 
stated  it  in  the  particular  to  be  free  from  hay-tithe.  I  do  not 
think  the  court  of  Exchequer  weighed  sufficiently  the  effect  of 
Scott  V.  Atret/f  and  the  other  cases.  Sttpnil74. 

Dismiss  the  bill  without  costs ;  and  let  the  deposit  be  paid  ac- 
cording to  the  terms  of  the  agreement. 


M.  41  Geo.  IIL    A.  D.  1800.    Scac. 

Coppard  v.  Page.    [Forest.  Rep.  i.  1.]     .  Nm*  17. 

This  was  a  bill  for  the  tithe  of  fish  caught  in  the  port  of  Has^  in  a  bill  for 
tingSy  and  the  only  question  was,  whether  it  was  brought  against  ^^^^^ 
the  proper  parties;     The  defendants  were  proprietors  of  dlfiereiit  penons  in* 

terestedin 
anjonepar* 


fishing-boats  at  Hastings ;  a  number  of  boats  were  employed  in  ^^"^"^  ^^ 


(a)  4  Wood*i  Deer.  376. 
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ihe  fishery,  and  the  adventurers  in  isacfa  consisted  of  the  owners  of 
the  boat,  the  owners  of  the  nets,  and  the  master  and  crew  of 
the  boat,  among  whom  the  proceeds  of  each  boat  were  divided 
according  to  agreement:  the  masters  of  the  boats  made  the  di- 
vision, and  were  accountable  for  the  amount  of  each  person's 
share* 

Plumer  and  Petnberton  for  tbe  defendants,  t—  The  bill  does  not 
Comprehend  all  the  parties  interested  in  the  qne^on,  for  the  ovmers 
of  the  nets  and  the  masters  and  crew  of  the  boat  are  entitled  to  a 
share  of  the  profits,  and  therefore  sfaonld  have  been  made  parties 
to  the  bill 

Richards  and  Hall  for  the  plaintiff.  —  It  would  be  impossible  to 
succeed,  if  all  the  persons  engaged  in  the  fishery  must  be  made  par- 
ties, as  the  masters  of  the  boats  make  lihe  division  of  the  profits, 
and  are  accountable  for  the  amount,  they  are  the  proper  persons 
against  whom  to  bring  the  bill ;  at  ^ny  rate,  this  objection  is  not 
properly  made,  as  it  is  in  the  nature  of  a  plea  in  abatement;  a  plea, 
in  abatement  must  shew  who  are  the  proper  parties,  and  so  ought 
the  defendants  in  this  case;  not  having  done  so,  they  cannot  take 
advantage  of  the  want  <»f  parties  in -this  manner. 

Plumer  in  reply» 

We  do  not  contend  that  all  the  persons  engaged  in  the  fishery 
should  have  been  joined,  but  that  theplaintiff  ought  to  have  selected 
all  those  engaged  in  any  one  adventure,  «s  the  master,  the  crew, 
•and  the  owners  of  the  nets  and  boats.  The  master  of  the  boat  is 
only  the  agent  for  the  other  parties,  who  are  equally  interested  in 
•the  question.  There  is  a  distinction  between  a  plea  in  abatement, 
and  the  objection  now  made ;  by  the  defendant's  answer,  the  plain- 
tiff is  apprised  that  other  parties  are  concerned,  and  he  might  have 
^led  upon  the  defendants  by  interrogatories  to  state  who  they  were. 
It  is  Aot  usual  in  an  answer  to  do  more  than  to  apprise  the  plaintiff 
that  there  are  other  parties  concerned. 

The  court  being  of  opinion,  that  all  the  persons  interested  in  one 
particular  adventure  should  have  been  jcnned. 

The  bill  was  dismissed. 


Sittings  after  M.   4«  Geo.  III.    A.  D.  1801.    Scac. 

Wonall  V.  Miller  and  Skoeei.     [Toller's  Treat,  on  the  Law  of 

Tithes,  124.] 

Bill  by  impropriate  rector  against  nurserymen  within  the  parish 
for  the  tithes  in  kind  of  all  the  produce  of  the  nursery-grounds,  as 
houses  axd    well  for  young  trees,  ordinary  fruits,  and  garden-stuff,  as  for  pines, 
not'ti^h!^.  grapes,  and  all  exotics  produced  or  brought  to  perfection  in  hot- 
houses and  green-houses.    Defendants  admitted  his  claim  to  tithes 


Dee*  1^. 


Exotics 
raised  in 
green- 


WbrraU 
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oP  all  the  productions  of  tlidr  narsery^grounds,  which  they  had  1801. 
ofiered  to  settle  and  account  for ;  but  denied  it  in  rq;ard  to  any 
productions  forced  or  preserved  in  buildings ;  (that  is  to  say),  pines^ 
and  other  exotics  which  they  admitted  they  cultivated  in  their 
houses ;  insisting  that  those  articles  were  not  tithable.  The  court 
decreed,  that  so  much  of  the  bill  as  prayed  an  account  of  pine- 
apples, grapes,  and  other  exotics  raised  in  hot-houses  and  green- 
houses should  be  dismissed  without  costs,  and  that  the  bill  should 
be  dismissed  with  costs,  (a) 


Sittings  after  H.  42  Geo- 111.    A.  D.  1802.    Cane* 

Cy Connor  v.  Cooke.     [6  Ves.  665.]  lVft.24, 25. 

Bill  by  lessee  for  20  years  under  Trinity  College,  Cambridge^  l««e  di- 
of  all  titlies  great  and  small  of  the  hamlet  or  district  oi  Streetfieldy  in  „wAa  for* 
the  parish  of  Monkirby^  against  an  occupier  of  the  lands  for  an  certain 
account  of  the  tithes  of  milk  and  agistment  subtracted  since  Mi"  amountinff 
ckaelmas  1 797.  ^  *'•  •^   . 

Defendant,  by  his  answer,  set  up  a  modus  of  20/.  a-year,  payable  tithes,  not- 
half-yearly,  for  the  lands  called  Streetfields^  in  lieu  and  satisfaction  j'^t*"*"^ 
of  tithes ;  and  suggested  that  such  modus  had  been  payable  long  appearance 
hefore  tyne  of  memory,  and  did  not  exceed  the  value  of  the  tithes  <>^™'*"«»* 
for  which  it  had  been  payable,  which  he  represented  to  be  aboil^t 
SQL  a-year.     The  depositions  stated  in  substance,  that  Streetfields 
was  an  entire  &rm  of  near  400  acres ;  within  the  rectory  was  Ces^ 
tersbver^  and  other  hamlets.  Streetfields^  in  its  then  state,  was  worth 
S05.  an  acre,  if  in  tillage  would  be  worth  405.     The  yearly  value  of 
the  great  and  small  tithes  in  its  then  state  was  from  Ss.  to  Ss.  an 
acre,  (according  to  different  witnesses,)  if  in  tillage  would  be  worth 
15s.  computed  from  the  then  prices.     The  sum  of  20/.  was  im- 
inemorially  paid  as  a  modus  or  rate  tithe  in  lieu  and  satisfaction  of 
all  tithes.     Supported  also  by  general  reputation. 

The  other  evidence  was  an  extent,  3  Rich  2.  1380.,  and  an  in- 
quisition post  mortem^  19  Ed*  4.  A.  D.  1480.  (A) 

The  Solicitor  General  and  BeU  for  plaintiffl  — r  The  modus  set  up 
of  l5.  an  acre  is  too  rank.    Troutbeck  v.  Lawson  (c).  Startup  v.  Dod-^  Supn587. 
deridge.    Where  rankness  is  so  plain  the  court  will  not  send  it  to 
an  issue ;  otherwise  it  must  be  carried  to  this  extent,  that  the  court 
can  in  no  case  decide  witliout  an  issue.  *  Moore  y.Beckford.  -fEkin  *  Supra 
v.  Pigot.     From  acts  of  parliament  and  other, things,  of  which  the  ^^|u~ 
court  can  take  notice  judicially,  they  can  judge  of  rankness,  and,  78s. 
where  it  appears  clearly,  can  decide  upon  it.     It  depends  upon  the 

-  - 

>     (a)  See  AdamM  t.  Waller ,  tupra  1204.  unaccountably  large,  in  proportion  to  the  value 

(6)  It  woA  observed  by  the  Lord  Chancellor,     of  the  land, 
that  the  instruments  made  the  value  of  the  tithes        (c)  1  Wood's  Deer.  S2S». 
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1802.  word  *'  garbamm''  (a)  occurring  in  the  extent,  whether  it  inctuJes 
ererj  thing  bound  up  into  sheais  or  bundles :  whedier  tithes  were 
formerly  payable  upon  the  arable  lands. 

Mr.  lUmiUy  and  Mr.  Martin  for  defendant.  —  There  must  be  an 
issue.  The  payment  must  be  presumed  immemorial,  unless  there 
is  something  in  it  destructive  of  itself.  By  refusing  an  issue  in  sudi 
a  case  as  this,  numerous  decisions  will  be  overturned.  The  con- 
sideration of  rankness  of  a  rtiodm  is  very  different  when  applied  to 
a  parochial  modus  for  any  particular  article  even  throughout  a  pa*> 
rish,  and  when  payable  for  a  particular  district.  In  Sansom  v. 
8upn806.  Shaw  (a)  the  doctrine  of  a  rank  modus  was  considered  a  sort  of 
Snpimiise.  innovation.  That  this  b  a  question  of  &ct  I4)pears  Srom  Pyke  v. 
Dawling.  In  many  other  cases  upon  smaller  or  greater  payments, 
the  court  has  considered  some  of  them  good,  and  some  fit  for  a 

•  Sopm  jury.  Bedford  v.  Sambell^j  Ekins  v.  Dormer  \j  and  HardcasUe  v. 
t'supra  Slater  X^  The  objection  of  value  was  greater  than  in  this  case.  In 
aoo.  a  late  case,  in  Scac^  Termor  v.  Lorraine^  evidence  of  the  value  of 
734*^**       the  rectory  very  ancient  was  not  considered  sufficient  to  prevent  it 

from  going  to  a  jury. 

The  inquisiticms  are  inaccurate,  and  fiivour  the  fiunily,  and  the 
estate  is  taken  at  a  nominal  value.     Issues  have  been  directed  on 

*  Supra  a  higher  modus.  TwellsY.  WMy^^  Ashby  v.  Power  \j  Edge  v. 
t^Supra  Oglander  (i)  is  certainly  a  very  strong  case.  In  Atkyns  v.  Lord 
1238.  WUloughby  de  Brooke  %,  the  court  was  disposed  to  decide  against  the 
IA\^!^       rector,  if  he  had  not  insisted  upon  an  issue.     In  the  receipts  the 

expression  '^  rate  tithe''  is  often  used,  but  it  cannot  be  inferred 
that  it  is  not  a  modus  because  the  clergyman  chooses  to  call  it  a 
rate  tithe.  These  payments  were  not  anciently  called  moduses. 
Supn  802.    Richards  v.  Evans. 

The  Solicitor-general  replied. 

Lord  Chancellor.  — -  The  question  is  undoubtedly  a  question  of 
fact:  tithes  of  agistment  and  milk  are  the  tithes  the  lands  yield  at 
present  The  account  is  of  course^  unless  something  is  set  up  by 
the  defendants  to  shew  the  demand  has  been  otherwise  satisfied, 
or  that  he  is  ready  to  satisfy  it  in  the  way  a  rector  is  entitled.  The 
defence  is  a  payment  from  time  immemorial  in  a  strict  sense.  Ac- 
cording to  the  constitution  of  this  court,  it  may  take  to  itself  the 
decision  of  every  part  put  in  issue  upon  the  record,  and  this  was 
known  long  before  Serjeant  BelfiekPs  time  (c).  Courts  of  equity  in 
ancient  times  were  more  in  the  habit  of  deciding  on  questions  of 
feet  than  in  later  times.  If  any  reasonable  doubt  has  been  thrown 
upon  immemorial  payments,  it  has  been  thought  wise  to  send  the 

(a)  See  tupra  SOS.  n.,  where  this  case  is  ob-        (c)  See  Soputm  t.  Shaw^  GwflL  SOS.,  9mi  the 
ierved  upon.  note,  ibid, 

(6)  Cited  £»ifi«cr^  V.  Goodwkh  Bun.  901. 
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qoestion  of  &ct  to  $  juryi  and  I  cannot  suppose  there  is  any  pre-     180^. 
judioe  in  a  tribunal  appointed  according  to  the  oonstitation  of  the   '3*amiior 
country.    Upon  the  question  of  fact,  whether  there  has  been  this        ▼. 
immemorial  pa3rment,  the  magnitude  of  the  payment  is  but  evi- 
dence of  the  improbability  that  it  was  immemorially  paid,  on  the  , 
infe^ce  that  the  landholder  would  not  so  long  ago  have  agreed  U> 
have  come,  to  a  composition  so  far  above  the  value.     On  the  other 
handy  a  great  deal  of  observaticm  has  been  fiurly  applied  to  that* 
In  this  case  for  many  years  back,  during  which,  in  ail  probability^ 
the  payment  was  not  half  the  value  of  the  tithe,  2,01., per  annum  was 
paid  for  all  tithe  when  the  value  of  the  agistment  alone  was  50/.^ 
so  that  the  question  cannot  always  be  determined  by  the  single 
fact  of  the  relative  value  of  the  tithe  and  the  payment  in  lieu  of  it* 
The  rankness  being  but  evidence  of  the  immemoriality  of  the  pay- 
ment forms  no  objection  in  point  of  law  to  the  modus*    If  you  can 
infer  that  it  has  existed,  the  inequality  of  the  payment  forms  no  ol>* 
jection  to  it.    Therefore  in  the  case  in  Blachtone  {a)  the  judges 
certified  that  2s.  6d.  vras  not  an  illegal  payment  for  a  lamb.     As  to 
the  tithe  of  particular  things,  it  is  observed  in  all  these  cases  (b% 
diat  the  inference  frond  the  magnitude  of  the  pajrment  is  much 
stronger  against  the  fact  that  it  is  immemorial,  than  in  an  agree<> 
ment  to  pay  so  much  per  acre,  and  d  fortiori  for  a  particular  farm  i, 
for  it  is  perfectly  easy,  in  almost  any  period  of  our  history,  to  ascer- 
tain what  a  lamb  was  worth ;  and  therefore  to  conjecture  upon 
what  in  any  place  parties  would  agree.     But  what  is  the  value  of 
land  in  a  particular  parish,  and  what  therefore  it  is  proper  to  give 
per  acre  is  a  very  complicated  question.      The  owner  might  have 
been  in  possession  of  land  of  very  different  values,  and  might  com- 
mute upon  the  whole;  though,  if  not  an  average  commutation,  it 
would  be  a  very  improvident  commutation  for  a  distinct  part.    The 
ownership  might  have  been  severed,  and  then  it  would  be  very 
rash  to  conclude  against  a  modxiSy  admitted  to  be  too  great  for  any 
particular  part ;  when  the  very  foundation  is,  that  he  thereby  got 
the  liberty  of  compensating  for  the  titlies  in  the  other  lands.     So, 
upon  a  farm  modus :  I  cannot  weigh  the  proprie^  of  it,  but  I  cannot 
forget  that  great  judges  have  said  in  equity,  and  put  it  to  juries  that 
there  may  be  a  convenience  in  having  a  farm  modus  $  which  may 
induce  an  individual  to  give  more  in  that  way  than  he  would  as  a 
modus  for  particular  tithable  practice,  ox  per  acre  of  arable  land,  and 
not  Including  hay,  4^.  and  they  have  stated  that  piety  might  in- 
duce them  to  give  rather  more  than  less  than  the  value  to  the 
clergyman.     With  regard  to  the  cases  I  never  could  persuade  my- 
.self  Uiat  Is.  an  acre  upon  the  principle  of  rankness  was  not  pro- 

(a)  Pylc€  V.  Bowling,  S  Bla.  Rep.  1259.  ftcpm  1166. 
{b)  Rkhardt  v.  Evans,  1  Vet.  59.  nipra  803. 
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bably  a  monstrous  payment^  and  that  the  p^ments  sent  to  be  tried 
at  law  were  not  monstrous ;  but  still  the  judges  have  thouglit  that 
even  such  payments  ought  to  go  to  trial,  and  verdicts  under  which 
even  more  than  Is.  an  acre  has  been  claimed  have  been  confirmed. 
What  is  this  more  than'  Is.  an  acre  for  all  tithes  of  this  farm,  in 
whatever  form  cultivated  or  occupied?  There  is  very  little  evidence, 
that  this  land  was  formerly  arable.  I  cannot  conclude  that  it  was 
not;  or  that  this  modus  may  not  be  shewn  by  some  evidence  to  be 
as  reasonable  a  commutation  for  tithes,  even  put  so  distributively, 
and  not  as  a  farm  moduSf  as  in  some  of  those  cases  where  Is.  an 
acre  has  been  given  for  tithe  of  hay  alone.  The  cases  are  certainly 
strong,  but  issues  have  been  directed  in  cases  full  as  strong,  and 
judges  have  acted  upon  diem  afterwards.  The  case  tried  by  Mr^ 
Justice  Butter  was  exceedingly  strong  (a) ;  one  circumstance  was 
exceedingly  strong  as  to  the  value  of  the  whole  rectory  at  the  time. 
I  remember  a  case  of  presumption  upon  the  advowson  of  Chester^ 
le-Street.  The  manor  was  granted  to  the  Milbank  family,  with  an 
express  exemption  of  the  advowson.  They  had  presented  in  one 
or  two  instances ;  and  the  jury  was  directed  by  Liord  Man^ld  to 
presume  that  the  cro\iii  had  made  a  grant,  which  grant  was  not  pro^ 
duceable,  and  Mr.  Justice  Btdler  held  that  direction  of  Lord  Mansr- 
Jleld  perfocdy  right.  Lord  C.  J.  Eyre  was  no  friend  to  the  doctrine 
of  presumption ;  yet  he  sent  that  case  {b)  back  to  be  tried' upon  the 
presumption,  whether  l5.  an  acre  was  a  good  modus  upon  land 
proved  worth  165.  an  acre,  and  four  years  before  ISs.  an  acre. 
Can  it  be  doubted,  whether  this  was  a  fair  commutation  ?  yet  the 
court  of  Exchequer  said  it  was  a  question  of  fact,  and  they  sent  it 
back  to  be  tried,  and  the  conclusion  was  right  Issue  directed. 
Verdict  for  plaintiff  in  the  issue,  defendant  in  equity.  On  Nov.  29, 
a  motion  was  made  for  a  new  trial,  on  the  ground  of  misdirection  of 
the  judge,  and  new  evidence  since  discovered. 

S.C.  A.D.  1803.  [7Ves.5S5.] 
Motion  for  new  trial.  —  Counsel  in  reply  stopped  by  the  court, 
and  held  by  the  Lord  Chancellor,  that  there  ought  to  be  a  new 
trial ;  not  that  he  was  dissatisfied  with  the  verdict  upon  the  facts 
but  on  the  ground,  that  the  points  in  the  case  had  not  been  dis- 
tinctly laid  before  the  jury,  and  that  new  evidence  had  been  dis- 
covered. 


Sittings  after  H.  53  Geo.  IIL    A.D.  1803.    Cane. 

HcffoMns  v.  Kelly.    [8  Ves.  808.] 

The  Lord  Chancellor.  —  This  bill  is  filed  under  circumstances  I 
am  sorry  to  hear  of:  a  demise  by  a  rector  to  four  fiirmers ;  making 


(a)   TweUt  T.  Jraby^  supra  1192. 


(b)  TwOt  ▼.  xr<%. 
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them  the  parson  to  provide  for  the  church.    The  rector  djing  in      1803. 
March,  the  antecedent  rent  was  due  the  preceding  Mtcfiaelmas*    ^atck 
The  defendant,  at  Michaelmas  next  after  he  was  inducted,  receivjed         v. 

from  these  farmers,  as  and  for  a  year's  rent,  the  sum  of  227/.  185*       f^" 

The  bill  insists,  that  as  that  sum  was  paid  as  and  for  a  year's  rent,  ing  ceased 

the  executors  of  the  deceased  rector  are  entitled  to  a  proportion,  |^e  sue-    ' 

not  demandinsc  a  proportion  according  to  time,  or  with  reference  needing  in- 

.  *,       '^     f        .         .     .    .     ^  T      cumbcnt 

to  any  j>articuiar  ratio ;  but  msisUng  upon  some  proportion,     in  received 
answer  to  the  demurrer  for  want  of  equity,  it  is  said,  that  though  J'''^™  ^ 
the  lease  became  void  in  March  by  the  death  of  the  rector^  andi  of  money, 
though,  under  the  terms  of  it,  no  rent  was  due 'from  the  preceding-  3J,^fo^^e 
Michaelmas^  yet  it  is  not  to  be  denied,  that  the  persons  who  engaged  whole  ye«r» 
from  thence  to  March,  were  under  certainly  an  imperfect,  but  in  J."„^  ^,f 
some  degree  a  conscientious  obligation  to  pay  for  the  use  and  which  the 
occupation  of  the  property  belonging  to  the  rectory  in  that  period*  t^^ecu/ 
It  is  clear,  the  incumbent  having  thought  proper  to  make  this  lease,  tpr  is  en- 
the  rent  payable  the  last  Michaebnas  preceding  his  death,  is  all  that  apportion, 
in  law  he  i&  entided  to  receive:;  and  he  could  set  up  no  demand  for  ^^^^  ^<^* 
tithes ;  nor  for  rent  before  the  day  upon  which  it  was  payable  under  big  bill  was 
the  demise :  if,  therefore,  there  is  any  right  either  in  law  or  equity,  ©▼«r-ro^«^ 
it  is  upon  the  circumstance  that  the  persons  who  were  to  tendei 
the  rent  are  disposed  to  pay  a  sum  of  money,  as  and  for  the  rent 
of  the  whole  year,  from  motives  of  .conscience  or  otherwise.    The 
right  of  the  succeeding  incumbent  is  to  take  his  tithes  in  kind ;  hot 
a  right  to  that  sum.  as  and  for  rent     The  lease  was  void  absolutely 
upon  the  death  of  the  former  incumbent:  but  the. defendant  re- 
ceived this  sum  as  rent.     The  question  therefore  is,  whether,  if 
these  farmers,  who  were  the  tenants,  thought  proper  to  pay  a  sum 
of  money,  not  in  respect  of  those  rights  the  defendant  had  from 
his  induction,  but  as  rent  under  a  lease,  having  run  out  in  the  time 
of  his  peedecessor,  there  is  any  right  in  the  executors  to  a  propor- 
tion ;  or,  in  other  words,  whether  it  is  not  to  be  considered  as 
money  paid  to  their  use,  or  in  this  court  to  be  accounted  for. 
Previously  to  this  statute  (a),  there  is  no  doubt  a  tenant  for  life  - 
and  his  executor  lost  the  rent  from  the  last  day  upon  which  it  was 
payable.     But  the  question  is,  not  whether  they  lost  it  in  this  sense, 
that  they  could  not  recover  it;  but  whethei^  if  a  person  under  no 
obligation  thought  proper  from  conscientious  motives  to  pay,  it  is 
not  to  be  considered  paid  for  the  use  of  the  person  under  whom 
tlie  enjoyment  was  had.     In  Paget  v.  Gee  (&),  the  payment  was 
made  by  a  person  not  bound  in  law ;  and  it  was  held,  that  the  per- 
son receiving  was  accountable^  and  that  the  proportion  must  be 


(a)  Sut.  11  Ge^.i,  c.  19.  s.  15. 
(A)  Ambk  19S.    Burn*i  Justice,  titU  Disitfiu,     Reg.  Lib.  B.  1753.  fo.  66. 
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180S.     that  according  to  tbe  statute.    In  Whitfield  v.  Pindar^  in  the  court 
'  of  Common  Pleas  {a\  it  was  held  even  at  law,  that  a  lease  by  tenant 

Y.  in  tail  was  within  the  statute,  and  the  executor  was  entitled  to  an 
^^^*  apportionment.  In  Vernon  v.  Vernon  {b\  some  of  the  toiants  had 
leases ;  others  had  not,  but  were  by  agreement  tenants  from  year 
to  yeai^  The  question  was,  yrhether  a  proportion  of  the  rents  paid 
to  the  receivers  was  due  to  the  administrator  of  Henry  Vernon^  who 
was  tenant  in  tail.  The  case  of  Lord  Strqffbrd  v.  Lady  fVentvoorth  (r) 
was  cited :  in  which  case,  the  tenant  in  tail  having  died  on  the  rent 
day^  and  the  remainder-man  having  received  the  rent,  it  was  held, 
that  it  should  be  paid  over  to  the  representative  of  the  tenant  in 
tail.  There  it  might  be  said  the  tenant  had  lived  till  the  day  b^an 
upon  which  the  rent  was  payable ;  but  that  is  not  the  only  principle 
upon  which  the  dedsion  is  put ;  the  other  is  recognized  also.  Lord 
Tlkurlaw  had  great  doubt  upon  the  question,  and  determined  that 
where  the  occupier  held  without  a  lease,  he  should  not  be  permitted 
to  say  it  was  from  year  to  year,  though  his  bargain  was  for  that; 
but,  in  order  to  give  the  executor  a  proportion,  the  court  would 
imply,  that  the  occupier  was  not  tenant  from  year  to -year,  and 
would  consider  him  tenant  at  will,  therefore  neither  affirming  nor 
denying.    Paget  v.  Oee^  and  the  other  cases. 

My  difficulty  upon  that  is,  how  to  imply  a  different  contract  out 
of  the  express  contract,  in  order  to  raise  this  equity,  which  is  a 
much  more  difficult  operation  than  that  of  those  casea ;  and  I  really 
think  there  is  a  very  &ir  principle  in  those  cases;  for  it  amounts  to 
this,  a  person  by  contract  is  bound  to  pay  SOl.  a  year  and  no  more; 
being  so  liable  he  lives  another  year,  except  one  day,  enjoying 
the  whole  profit ;  he  feels,  under  those  circumstances,  that  it  is 
morally  right,  that  he  should  pay  for  the  enjoyment,  though  not 
bound ;  and,  under  that  impression,  he  pays  the  money  to  an- 
other person  who  has  no  manner  of  title,  but  who  receives  it 
as  and  for  rent.  Then  if  it  is  paid  in  respect  of  the  enjoyment 
under  the.  other,  why  not  infer  that  in  law  it  was  paid  to  the  use 
of  the  person  under  whom  he  had  the  enjoyment?  Upon  that 
principle  Whiyield  v.  Pindar  may  very  well  be  supported ;  then  if 
it  is  so  at  law,  the  question  is,  whether  the  demurrer  will  not  hold 
as  the  relief  is  sought  in  equity.  But  in  Pc^et  v.  Gee^  it  was  held 
that  relief  should  be  ^ven  in  equity.  I  am  hot  inclined  to  go 
against  that  authority;  and  though  Lord  Hardwicke  followed  the 
law,  I  do  not  apprehend^  there  is  an  end  of  the  equity :  because  a 
court  of  law  afterwards,  in  Whiffidd  v.Pindar^  followed  that  decision. 

Demurrer  over-ruled,  (if) 

(a^  H.  178X.  (b)  2  Bio.  C.C  659.'        (d)  See  also  WiOiams  ▼.  Powett,  10  Ettt  269. 

(c)  9  Mod.  SI.    Firt,  Cha.  $S5.  infra  1647.     Ex  parte  Sm^,  1  SwamU  3S7.  n. 
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Sittings  after  H.  43  Geo.  III.    A.  D.  1803.    Scac.         "^^' 

Kynaston  v.  The  East  India  Campamf.     [4  Price  84.]  jp^  55. 

Bill  by  the  impropriate  rector  of  5/.  Botolph  against  certain  &C. 
occupiers  of  houses  and  wardiouses,  for  the  tithes  thereof,  accord-  ^^^^^9. 
ingtothe  improred  value.     Defendants. pleaded,  that,  as  owners  Awue. 
of  the  buildings,  they  had  never  paid  any  rent  for  their  occupation,  in  the  pn. 
that  there  were  formerly  some  obscure  buildings  on  the  same  site^  ruh  of  Sc 
which  most  probably  never  paid  any  rent;  they  admitted  having  imiH^' 
p^id  Is.  in  the  pound  to  the  plaintiff  for  tithes  after  a  rate  of  300^  »^  ^ 
a  year,  (the  proportion  of  the  land  tax)  from  the  year  1776  to  which  had 
the  Midsummer  then  last,  but  insisted  it  was  in  their  own  wronir.      '^^.P^,^ 

Macdonaldf  Chief  Baron. — This  defence  proceeds  on  the  notion  to  tithes 
that  as  no  rent  has  ever  been  paid  for  these  premises,  there  is  no  ^^^ 
criterion  by  which  they  can  be  assessed  under  this  stat  (S7  Hen.  8.  s«.  9d.  in 
€.  12.) ;  and  it  is  therefore  concluded,  on  the  authority  of  Skidmore  v.  ^JJ^S^ 
Bell* J  that  these  buildings  are  not  dtbable.  In  the  cases  in  the  de-  to  the  an- 
cree  book,  said  to  have  decided  that  tithes  must  be  paid  according  ^^  ^* 
to  the  rent  or  value^  the  words  appear  to  be  used  synonimously,  and  itatate 

^(7    #w^va     ft 

so  they  are  in  the  reports  and  schedules :  two  cases  cited  go  to  this  ^  i^,  |^ 


point.   Bramstan  v.  Heranfj  an  exemption  was  claimed  for  a  new  ^ 
built  house  on  the  site  of  old  houses,  because  no  rent  had  been  sss. 
paid,  and  tithes  were  decreed  to  be  paid  for  the  new  house.    There  to?^^** 
was  no  necessity  to  resort  to  value  in  that  case,  because  there  was 
a  rent ;  but  it  shews  that  a  new-built  house  ought  to  pay.  Williamson  Sopn  sot. 
V.  Gosling  goes  the  whole  length.     The  claim  of  the  rector  and  l^^^t^     ^ 
the  situation  of  Goslings  two  houses  was  the  same  which  were 
built  on  the  sites  of  four ;  three  of  which  had  paid  ancient  sums.  De- 
fendant said  he  had  formerly  occupied  one  of  the  houses  of  about 
the  yearly  value  of  100/.  Now  that  was  the  case  of  a  house  built  on 
the  sites  of  old  houses,  and  the  decree  was,  that  as  to  the  three,  they 
were  protected  by  the  ancient  payments,  but  that  the  defendant 
should  pay  2s.  9d.  in  the  pound  for  the  new  house  according  to  the 
yearly  value,  which  was  about  the  value  stated.     Compare  these 
cases ;  this  is  that  of  a  warehouse  built  on  sites  of  houses  which  had 
never  paid  rent,  and  was  therefore  on  all  fours  with  the  case  cited ; 
therefore  the  decree  must  be  for  2s.  9d.  in  the  pound  according  to  the 
annual  value;  as  the  case  is  entan^ed,  no  costs.     Affirmed  in  the  ^^'  ^» 
House  of  Lords,  (a) 

(a)  S/uffidd  ▼.  Piercef  mpra  503.  Ivatt  ▼.  Warden  and  Minor  Canont  if  Si.  PauTt  ▼.  Tke 
Warren^  supra  1054.  Either  ▼.  Mumfardf  mijira  Dean^  4  Pri.  6S.  infra.  Minor  Canons  of  Si. 
546.    Kywuim  r.  mUougkiyf  supn  891.    n.    PanTf  y.  CnckeU,  S  Fru  14. 
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1803.  M.  44  Geo.  III.    A.  D.  1803.   Cane. 

m 

JSTuu.  21.  The  Warden  and  Minor  Canons  of  St.  raid's,  London,  v.  Morris; 

and  Morris  V.  The  Warden,  ^c.  of  St.  PauTs.  [9  Ves.  155-3 

After  two  The  bill  in  the  first  of  these  causes  by  the  Warden  and  Minor 
bar^hTfa-  Canons  of  67.  PauTs  and  their  lessees  stated  their  title  as  parson 
vour  of  the  and  proprietors  of  the  church  of  St.  Gregory,  under  letters  patent, 
^JjIISen^Md  24.  H.  6.  to  all  titlies,  &c.  within  the  said  parish,  and  the  decree 
minor  ca.  and  stat.  37  H.  8.  c.  12.  f6r  the  payment  of  25.  9i.  in  the  pouncL 
j^^sto  The  bill  also  stated  the  stat.  22  Car.  2.  c.  11.  for  rebuilding  the 
tithes  ax  ^ity  of  London,  uniting  the  parishes  of  St.  Mary  Magdalen,  Old 
der  the  de-  Fish  Street,  and  St.  Gregory,  and  the  stat  22.  and  23.  Otr.  2.  c  15* 
^^'^^s  ^  fixuig  the  tithes  of  those  two  parishes  at  1202.  both  those  statutes 
upon  an  Saving  expressly  the  rights  of  the  plaintiffs  as  parson  and  proprie- 
SuBr^aiT*'*'  ^^>  ^^'^  ^  receive  all  tithes,  &c.  within  that  parish  as  before;  and 
and  what  Stating  further  a  dispute  about  the  payment  of  that  sum  of  120/., 
1^  ^^  and  an  order  made  by  Lord  Shc^esbury,  upon  petition,  directing 
paid;  anew  that  sum  to  be  raised  upon  both  parishes,  and  paid  to  the  incum* 
reused'  bent  and  his  successors,  the  bill  prayed  an  account  of  the  tithes  due 
though  eTt-  from  the  defendants  occupiers  of  houses  within  the  paiisb. 
rejected  '^^^  .defendants,  by  their  answer,  set  up  various  payments  less 

that  ought  than  25.  ^d.  in  the  pound,  as  customary  payments  for  the  res- 
been  re-  pective  houses  in  lieu  of  tithes,  and  stated  that  they  could  gain  no 
ceived,  this  information  as  to  the  sum  to  be  paid ;  that  in  1763,  the  last  of  the 
discretioa  leases  Usually  granted  by  the  warden,  &&,  was  su£fered  to  expire 
of  the  court  jjy  ^^  parishioners;  insisting  that  they  were  not  liable  to  pay  the 
formation ;  annual  sum  assessed  upon  the  united  parishes  under  stat.  22.  and  23. 
ev^ence***  ^^*  ^'  ^^'  ^^  maintenance  of  the  incumbent;  and  also  to  make  the 
though  accustomed  payments  to  the  warden  and  minor  canons.  They  in- 
fhat^i^  sisted,  that  if  the  parishioners  were  bound  to  pay  tithes  at  the  rate 
than^.  9<f.  of  25.  9^.  in  the  pound,  the  tithes  would  have  amounted,  during  the 
paid,  not  coutinuance  of  the  lease  so  granted,  to  an  annual  sum  greatly  ex- 
shewing  ceeding  the  rents  reserved,  and  the  fines  paid  upon  renewal,  and 
payment  in  tliey  insisted  upon  the  said  leases  and  the  said  invariable  annual 
lieu  of  payments  made  for  the  premises  respectively  occupied  by  defend- 
Qu.  ist.  ants,  as  evidence  that  the  said  decree  for  tithes  never  had  any 
Whether  is-  operation  in  the  parish  of  St.  Gregory,  and  that,  at  the  time  of 
have  been  making  the  decree,  the  inhabitants  had  been  accustomed  to  pay  cer- 
directed  in    ^^  ancient  and  invariable  annual  sums  in  lieu  of  tithes  less  than  in 

the  cross- 
cause,  as      the  decree  specified.  They  further  insisted,  that  the  provisions  in  the 

the"biU  of"  ^^^  Statutes  of  Car.  2.  reserving  to  the  warden  and  minor  canons  the 

mere  lessees  right  to  all  tithes,  &C.  within  the  parish  oiSt.  Gregory,  were  so  intco- 

sdiy^^r*'  <luced  in  order  to  obviate  all  doubts  respecting  such  tithes  under  the 

tending  to    provisions  of  the  said  acts,  by  reason  that  there  could  be  no  regular 

payment*    incumbent  of  the  said  parish,  the  church  beings  by  the  letters  patent» 
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to  be  served  by  the  warden  or  oae  of  the  canoifs ;  and  that,  not-     1803, 
withstanding  the  provision  in  stat  22  and  23.  Car.  2,,  the  warden,    ^^TJJ^^ 
&c.  were  bound  by  that  act  to  allow,  out  of  tlie  ancient  accustomed   den,  ^c.  of 
payments  to  them  in  lieu  of  tithes  towards  the  assessment  made  on    ®*  ^^^' 
^the  parish  of  St*  Gergoty,  snch  sums  as  the  warden,  &c.  have  been     MorrU, 
accustomed  and  ought  to  have  paid  by  way  of  compensation  for  ^f^^ 
the  service  of  the  church,  as  its  rateable  proportion  of  the  sura  of  f^m  »*»' 
120/.,  setded  by  the  act  for  the  annual  maintenance  of  the  incum-  their  an^  ^ 
bent  of  the  said  united  parishes.  »'^^"'»  **"d 

the  est&» 

The  amended  bill  charged,  that  the  inhabitants  had  not,  at  the  bUshment 
time  of  the  decree  in  1345,  and  from  time  whereof,  &c.,  been  ac-  ®^  ^*'*<^*  , 

was  prayed 

customed  to  pay  any  certain  invariable  sums,  in  lieu  of  tithes;  by  their 
but  tliat  diey  were  variable,  and  charged,  as  evidence  of  such  vari-  ****** 
ation,  two  copies  of  assessments,  one  entitled,  ^<  first,  or  ancient 
rate;"  the  other,  "  last. rate,  or  new  rate;"  in  which  it  appeared 
that  the  payments  assessed  by  the  later  rate,  exceeded,  in  most 
instances,  the  former  rates,  and  that  on  the  first  rate  there  are 
assessments  at  2s,  9d.  in  the  pound,  or  in  assessments  divisible  at 
that  rate. 

Defendants  by  their  answer  to  the  amended  bill,  insisted  upon 
the  said  assessment,  entitled  '^  first  or  ancient  rate,"  stated  in  the 
amended  bill  as  evidence,  that  the  ancient  and  accustomed  annual 
payments  were  according  to  such  rate,  and  that  where  the  sums 
paid  differed,  such  difference  must  be  taken  to  have  crept  in  in 
course  of  time  from  the  ignorance  of  the  parties  of  their  ancient  right. 

Defendants,  by  their  cross-bill,  prayed  the  establishment  of  the 
ancient  and  accustomed  payment  for  and  in  lieu  of  tithes  set  up 
by  their  answer :  and  by  amendment  adopted  the  first  or  ancient 
rate. 

An  issue  in  K.B*  was  directed  by  Lord  Loughhoiough  to  try  gene- 
rally, whether  any,  and  what  sum  less  than  2s.  9d,  in  the  pound 
had  been  paid.  Verdict  for  the  Warden^  4^c,j  upon  the  ground^  that 
the  parish  books  could  not  be  admitted  as  legal  evidence  :  upon  a 
second  trial,  directed  at  the  bar  of  tlie  Exchequer,  a  second  verdict 
for  the  Warden^  Sfc, 

Mr.  Mansfield  and  Mr.  Leach^  for  the  defendants,  in  the  first 
cause,  moved  for  a  new  trial,  principally  on  tlie  ground,  that  the 
proceedings  in  an  old  cause,  Morris  v.  Tumei^j  temp.  Car.  2.  Scacc., 
in  which  a  decree  was  made,  by  consent  of  the  Warden  and  Minor 
Canons^  subject  to  a  reference  in  which  no  award  appeared,  had 
been  rejected  as  evidence. 

The  Attorney-General^  Mr.  Richards^  and  Mr.  Stanley ^  shewed 
cause  against  the  modon:  citing  The  Bishop  of  Lincoln  y.EUis'^^  •Supra 
Lygm  V.  Strutt.^  ^^Sup„ 

1430. 
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180S.         The  Lord  Chancellor. '^Vpon  the  first  trial  of  this  issue  hi  the 
The  War^   court  of  K.B.^  the  evidence  of  the  books  was  rejected,  on  the  ground 
den,  4rc.  ^  that  they  were  not  at  liberty  to  receive  evidence  not  legal  evidence^ 
St.  PauTt    ujjiggg  directed  by  the  order  of  this  court     Upon  the  new  trial  at 
Morris,     the  bar  of  the  Exchequer,  an  order  was  made^  that  the  plainliBfs 
JVbo.  21.     were  to  be  at  liberty  to  produce  the  books  of  the  vestry  and  church- 
wardens, and  though  there' was  some  altercation,  the  opinion  of 
the  court  was,  that  the  Lord  Chancellor  meant,-  that  this  evidence 
should  be  read ;  and  I  think,  it  was  the  right  construction  of  the 
order. 

The  motion  now  made  is  principally  upon  the  ground,  that  evi- 
dence was  rejected,  and  that  it  is  ihaterial  to  the  fiu:t  in  issue. 
This  cause  is  novel.  The  answer  of  the  Minor  Canons  is  expressed 
in  terms  novel  and  unusual.  The  cross  bill  of  the  defendants  sets  up 
their  claim.  This  is  the  first  bill  under  which  occupiers,  not  owners, 
have  had  a  decree  for  establishing  payments  in  lieu  of  tithes.  They 
have,  however,  in  this  instance^  had  that  decree,  {a)  The  Minor 
Canons  amended  the  bill,  bringing  forward,  out  of  their  repository, 
this  old  book,  entitled,  **  A  Register  of  the  Lands  and  Tenements 
belonging  to  the  Minor  Canons;"  in  which  are  contained  the 
rates  of  St.  Gregon^s,  Their  answer  to  the  cross  bill  also  dis- 
closed the  contents  of  this  book.  The  defendants  to  the  original 
bill  could  not  amend  their  answer :  but  they  put  in  another  answer 
varying  the  defence ;  and  they  amended  their  bill  by  striking  out 
the  payments,  the  establishment  of  which  they  bad  prayed,  and 
inserted  others ;  making  their  daim  correspond  with  dieir  defence. 
Supra  6SS.  An  issue  was  directed  according  to  that  dhrected  in  Bennet  v.  TV^p- 
pas,  a  case  which  is  nothing  like  an  authority  for  directing  such 
an  issue;  for  in  this  case,  as  understood  at  the  bearing,  the  defend- 
ants had  not,  as  in  that,  put  themselves  upon  the  point  that  difierent 
sums  had  been  paid  at  difierent  times,  which,  nevertheless,  might 
as  the  three  judges  observe,  be  aliquot  parts  of  some  pound  rent^ 
or  rate,  invariably  paid  in  the  parish ;  the  defendants  therefore, 
not  having  stated  themselves  any  precise  payment,  the  court 
directed  an  issue^  whether  any,  and  what  less  sum  had  been  paid  ; 
putting  it  upon  the  defendants  to  shew,  that  these  sums,  thou^ 
varying  in  appearance,  did  not  vary  in  fact,  as  they  would  not^  if 
aliquot  parts  of  that  larger  sum.  The  three  judges,  who,  with  the 
approbation  of  the  House  of  Lords,  thought  that  issue  ought  to 
be  directed,  were  of  that  opinion,  not  in  a  case  where  the  record 
contradicted  itself,  but  upon  a  record  stating  that  some  larger  sum 
ought  to  be  the  permediate. 


(a)  Warden  attd  Minor  Canons  tfSt.PauTs  ▼.  Crickeit,  3  Vei.  jun.  565.  ti^ra  li25» 
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The  difficulty  in  this  case  is,  that  the  issue  is  directed  in  die     1805. 
conjoint  cause.     Suppose  the  occupiers  may  file  a  bill,  leaving  out   ^^7»^ 
the  owners,  who  may  file  another.     I  do  not  recollect  an  instance  den,4:c,  of 
in  which  this  court,  upon  a  bill  to  establish  customary  payments  of  *'  ^^  ' 
any  nature^  that  bill  seeking  to  estaUish  the  sums  therein  specified,     Morris, 
has  permitted  such  a  plaintiff  to  try,  whether  he  could  avail  him- 
self of  any  other  payment    His  bill  being  brought  to  establish  ^p'^*^ 
that  payment,  if  he  cannot  establish  it,  the  bill  ought  to  be  dis-  establish 
missed ;  or,  if  he  attempted  in  an  issue  to  set  up  a  payment,  for  ^*^"^ 
the  purpose  of  supporting  his  bill,  different  from  that  which  it  puu  him- 
prays  to  establish  ;  the  court  ought  to  restrain  him :  and  no  issue  Jl^^  ^uj, 
ought  to  be  directed ;  but  whether  the  payments  stated  in  the  bill  «nd  proves 
are  the  payments.     There  is  nothing  in  Bennett  v.  Treppas  that  ^^^^  ^^^ 
can  be  considered  an  authority  for  a  decree  for  these  defendants,  if  be  a  decree 
any  other  payment  had  been  proved.  ^" 

The  most  material  exception  to  this  doctrine  is,  where  a  plaintiff 
seeking  payments  of  any  species  or  tithes  in  kind,  by  his  evidence 
introduces  doubt  whether  he  is  entitled  to  make  a  demand  against 
his  common  law  right.     Upon  the  trial  in  the  court  of  K.B.  it  was 
diought  necessary,  but  very  difficult  to  say,  what  most  be  said  upon 
the  statute,  that  a  less  sum  than  25.  9(2.  in  the  pound  was  accus- 
tomed to  be  paid,  and  the  person  asserting  that  a  less  sum  was  to 
be  paid,  must  prove  what  that  sum  was.    Whatever  is  the  difficulty 
of  believing  that  sum  could  have  been  paid  before  the  time  of  H,  8. 
the  plaintiffi  must  succeed,  unless  the  defendants  can  prove  what 
less  sum  was  paid.     There  appears  not  to  have  been  sufficient  dis* 
cussion  in  the  court  of  K.  B.  as  to  the  meaning  of  the  expression, 
**  accustomed  to  be  paid ;"  at  first  it  was  represented  to  be  beyond 
the  time  of  memory;  but  that  was  pared  down,  and  very  properly,  customarj 
so  as  to  leave  the  construction  open ;  and  Bennett  v.  Treppas  shews  ^^"*^ 
it  is  not  necessary  to  construe  it  to  that  extent;, but  upon  the  statute  need 
statute  it  was  there  considered  that  eight  years  were  sufficient.     It  ]^^|^|2[" 
is  not,  however,  to  be  considered  settled  in  that  case,  that  that  is  to 
be  the  period.     Others  have  said  it  is  sufficient,  if  within  the  limits 
of  the  ecclesiastial  law,  which  are  much  shorter  than  the  time  of 
memory.    All  the  evidence,  so  fiir  firom  supporting,  was  against  a 
customary  payment.    No  attempt  was  made  to  prove  any  payment 
other  than  what  had  been  put  upon  the  record. 

There  is  no  doubt  of  the  right  of  this  court  to  grant  a  new  trial  The  omrt 
after  a  trial  at  bar.     Courts  of  common  law  had  great  difficulty  in  ^  g|^a 
doing  that ;  but  in  those  very  cases  it  is  admitted  to  be  the  practice  new  trial 
of  this  court,  where  the  issue  is  directed  to  inform  the  conscience  of  ^  ^^^ 
the  chancellor ;  upon  this  principle  that  it  was  the  habit  of  this 
court  to  try,  upon  the  report  of  the  circumstances,  viz.  the  trial  and 
all  the  objectians,  whether  due  attention  bad  been  given  to  all  the 
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^    0 

1 80S*     considerations  stated ;  whether,  according  to  the  common  expression. 
The  Wtxr^    ^^  conscicncc  of  die  court  was  satisfied  or  not     The  difficulty 
drn^  4-c.  of  upon  my  mind,  from  the  first  moment  this  cause  was  brought  ibr- 
^'  ^^  '    ward,  was,  whether  if  the  counsel  for  the  defendant  had  stated  that 
MorriM^     they  meant  to  go  to  a  new  trial  tx>  prove  a  payment  difierent  firom 
that  in  their  bill  and  answer,  the  court  ought  not  to  have  dismisaed 
their  bill,  if  they  gave  up  what  was  stated  in  it ;  and  if  they  could 
not  defend   themselves  according  to  their  answer  upon  the  bill 
against  them,  not  binding  the  inheritance,  but  being  a  bill  for  an  ac- 
count against  mere  occupiers,  and  they  could  not  defend  themseivesy 
there  must  be  a  decree  for  an  .account;   and  if  they  could  make 
another  ground,  it  must  be  by  a  new  bill. 

Between  the  two  trials  this  discovery  is  said  to  have  been  made. 
The  Stat  Car.  1.  (22  &  2S  Car.  2.  c.  15.)  for  assessment  of  the 
parishes  to  be  united,  directs  transcripts  to  be  sent  to  the  vestry, 
the  Lord  Mayor,  and  the  registry  of  the  Bishop  eS  Ijtmdam.  It 
does  not  appear,  that  there  were  transcripts  in  the  offices  oi  the 
vestry  or  the  Lord  Mayor,  but  in  the  r^^try  of  the  Bishop  of 
London  there  was  a  transcript  of  the  assessments  of  1676  and  168L 
The  rates  of  1672  and  *1 681  nearly  correspond;  that  of  1676 
.  difiers  materially  from  both.  Then  it  occurred  naturally,  that 
those  which  were  found  there  were  assessments  for  raising  the  joint 
demand  upon  the  united  parishes;  and  that  the  rate  of  1676  was 
not  a  rate  for  the  stipend  of  the  minister,  but,  according  to  the  note 
in  that  book,  a  rate  for  the  minor  canons  tithes  from  March  1676 
to  1677;  and  then  the* case  took  this  turn,  that  there  was  a  less 
rate,  and  it  was  proposed  to  prove,  that  the  less  rate  was  composed 
of  the  sums  in  the  rate  of  1 676. 

The  next  question  is,  whether  the  evidence  that  was  rejected 
ought  to  have  been  received ;  and  if  so,  the  consequence  of  its  re- 
jection. There  is  little  evidence  what  was  the  actual  payment  to 
the  plaintifl&  in  lieu  of  their  tithes :  it  stands  thus  as  to  any  less 
payment.  In  the  time  of  the  commonwealth  they  granted  a  lease 
to  Morris^  as  rector  of  St.  Gregort^s.  A  bill  was  filed  by  him  in 
the  court  of  Exchequer  for  )>ayment,  according  to  the  statute  of 
2s.  9d.  The  lessees  of  the  minor  canons  stated  customary  pay- 
ments. At  the  hearing,  a  reference  was  made  to  the  Attorney- 
General,  and  no  award  was  made.  .  The  minor  canons,  interested 
in  the  proceedings,  became  parties  to  the  reference  made  by  their 
consent  given  in  court.  The  question  is,  whether,  because  no 
award  was  made,  it  is  not  evidence  in  any  degree  ?  If  for  a  century 
and  a  half  afterwards  no  payment  was  made  according  to  the  de- 
mand, but  payments  were  made  according  to  the  custom,  more  or 
less;  it  is  difficult  to  say  it  is  not  evidence;  as  to  the  weight  of  it^ 
tliat  is  a  different  question.    It  ought  to  have  been  admitted,  not 
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to  prove  any  allegAtion  in  the  bill  or  answer^  but  merely  to  sub-      1803. 
stantiate  this  fact,  that  the  demand  had  been  made  and  was  not 
pursued ;  ano  if  that  circumstance  would  have  been  evidence,  sup-  deri,  ^c.  of 
posing  there  had  been  no  suit,  it  is  impossible  to  say  it  is  not  evi-    ^^'  ^''"^' 
dence,  because  the  demand  was  made*in  a  more  solemn  manner.     Jloms. 
That  evidence,  therefore,  if  produced  only  for  the  purpose  of  shew- 
ing that  a  demand  was  made,  and  was  referred  to  arbitration,  that 
no  award  was  made,  and  the  minor  canons  and  tlieir  lessees  had 
not  insisted  on  their  demand  afterwards^  was  to  be  received ;  at 
least  upon  the  question,  whether  any  less  sum  was  paid  ? 

With  regard  to  the  rejection  of  that  evidence,  the  principle  upon 
which  this  court  is  to  act  is  this:  this  court  has  a  right  to  be  exer-  Right  of 
cised  very  tenderly  and  sparingly  of  deciding  without  an  issue.  bJTcMr- 
Upon  the  payment,  as  stated  upon  tlie«  record  as  it  stood  at  the  ci»ed  very 
original  hearing,  I  should  have  thought  the  court  had  a  right  to  deciding'  ^ 
refuse ;  but  if  asked,  ouffht  to  have  directed  an  issue.     I  should  ^^^  ^^ 

without 

have  doubted  whether  it  should  have  been  directed  in  the  conjoint  issue, 
causes,  doubting  whether  a  mere  lessee  could  file  such  an  estab- 
lishing bilL  But  I  could  not  have  refused  it  upon  the  customary 
payments  stated  in  the  answer  to  the  bill  of  the  minor  canons. 
In  Bennett  v.  Treppasy  when  the  court  saw  the  parties  were  not 
agreed  upon  the  sum,  I  should  have  granted  an  issue,-  but  should 
have  put  it  upon  the  defendants  to  say  what  was  that  sum.  -  It  is 
not  sufficient  to  say  there  is  some  payment,  and  I  cannot  agree, 
that  because  25.  9d*  is  so  enormous  that  it  is  not  to  be  decreed, 
for  the  court  has  directed  issues  and  decreed  accounts  in  cases . 
as  enormous  as  in  tlie  St.  Brides  case,  {a)  Supra  1624. 

Upon  the   other  question,   suppose  customary  payments   dis- 
covered in  the  rate  of  1776  between  the  two  trials.     That  case  of 
St.  Bride^s  is  very  like  this,  and  there  the  decree  was  made  without 
an  issue.     In  granting  a  new  trial  in  all  times,  tliis  court,  iasuch  a 
case  as  this,  has  exercised  its  discretion  upon  the  whole  case. 
New  trials  after  trials  at  bar  have  been  granted  here  when  the  New  trials 
courts  of  common  law  would  not  grant  them,  upon  this  consider-  tnvu"|^ 
ation  whether  the  cause  was  tried  in  such  a  way  as  to  be  satisfac-  granted 
tory;  andif  the  jury  have  given  such  a  result,  the  question  which  I  ^^  lomxA 
think  the  court  ought  to  ask  itself,  is,  whether  the  jury  would  mis*-  of  i^w 
carry  in  making  a  different  conclusion  upon  the  rejected  evidence  ?  grant  them. 

The  next  consideration  is,  whether  this  evidence  would  produce 
a  different  result?  Upon  the  question  whether  this  rate  of  1676 
ought  to  have  gone  to  the  jury,  it  was  quite  competent  to  the  de- 
fendants to  offer  that  as  composing  the  customary  payment  upon 
which  they  were  to  insist.  They  said  that  this  decree  was  made 
■  ■  ■  «■      ■  I         fc    ■     ■    .  ...        ■      ■  I    ■■     II,  ■■  I  ■  I     I 

(•)  O'Cwimr  T.  Cwke,  6  Yea.  ^5, 
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1803.     in  1545 ;  that  the  minor  canons  had  fot  two  centuries  and  a  half 

TheWar^  ^  "^^  ^  ^^  ^^^  ^^*  ^^* '  ^^  ^®  ^^  making  that  demand  for 
defhic.  of  them  daily  from  1545,  they  had  only  asked  a  very  small  fracUonal 
*  yf  '  part,  that  they  had  been  contented  with  this  small  fractional  part 
down  to  176S,  and  that  it  was  to  be  inferred  that  they  were 
contented  with  it  from  1545  to  1672 ;  that  there  is  the  most  deci- 
sive evidence  that  2s.  9d.  never  had  been  received ;  where  it  is  clear 
that  something,  not  2s.  9<2.  in  the  pound,  has  been  paid,  you  are  to 
endeavour  to  apply  it  so  as  to  fix  the  accustomed  payment.  I 
have  nothing  to  do  with  the  enormia  and  injustice  of  the  demand, 
though  certainly  it  is  most  likely  that  it  was  understood  that  less 
than  2&  9d.  was  to  be  due  to  them.  But  if  you  cannot  ascertain 
by  rational  evidence,  not  conjecture,  that  there  was  some  certain 
payment,  the  second  proposition  fails;  and  then  the  question  is, 
whether  the  jury  have  had  distinctly  stated  to  them,  that  the  rate 
of  1676  was  insisted  on,  and  the  difierence  between  that  and  the 
other  two,  and  the  necessity  of  thdr  concluding,  that  the  rate  of 
1676^  was  to  give  the  rate  of  payment;  yet  if,  upon  the  rest  of  the 
evidence,  they  refuse  to  fix  it  to  be  that,  I  am  to  grant  a  new  trial. 
The  difiiculty  upon  the  evidence,  though  very  clearly  proving  that 
less  than  2s.  9d.  was  paid,  to  prove  what  was  paid  is  extreme,  apply- 
ing it  to  either  rate.  The  proposition  that,  because  the  lease  was 
at  less  than  the  value,  therefore  tithes  are  payable  at  a  certain 
rate,  is  not  made  out.  Upon  the  very  case  made  for  the  de* 
fendants,  there  is  great  difficulty  as  to  the  certainty  of  the  payment- 
There  might  be  a  fixed  payment  for  the  scite  of  the  houses,  or 
a  pound  rent,  or  individual  payments  upon  the  individual  houses. 
.  If  a  pound  rent,  that  must  be  capable  of  increase,  which  does  not 
at  all  weaken  the  certainty  of  the  demand.  But  the  case  has  been 
put  as  of  individual  payments  for  individual  houses.  Then  is 
the  negligence  to  be  pressed  all  against  the  plaintiffi,  and  not 
against  the  defendants  ?  Upon  all  this  evidence  the  conclusion  is, 
that  great  difficulties  surround  the  case,  but  no  evidence  can  be 
pnxluced  fairly  to  satisfy  a  jury  what  is  the  payment  to  exempt 
the  defendant  from  this  demand,  primd  facie  due,  and  which 
will  be  paid,  I  believe,  through  the  difficulty  of  shewing  what  is  the 
customary  payment.  Admitting  that  I  do  not  believe  that  2s*  9d. 
was  the  payment,  if  I  cannot  find  out  the  payment,  I  must  sub- 
mit to  necessity,  and  I  think  therefore  that  there  ought  not  to  be 
a  new  trial,  (a) 

(a)  See  Warden  and  Minor  Canom  ofSt^PauTs  T.  JTOUe,  Si  Ves.  &  Beam.  1.  infira* 
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